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State of Xllinwois, sct.
THE PEOPLE OF THE STATE OF ILLINOIS, / / S
To the Clerk of the Cireuit Court for the County of A Vi ”\fs Greeting:

BECAUSE in the record and proceedings, as also in the rendition of the
judgment of a plea which was in }le Circuit Court of / 77 7 a % county, before
/
the Judge thereof, between ( gﬂ hed- A //ﬂ },% ¥ o r/é

(& i

plantift aud

}7,2/1«4// Jn /64—/(1 /c}/; (O,j ' / W

defendant /it is saldcmamfest error hath intervened to the injury of the aforesald V// =, %

as we are informed by /({W complaint, and we being ‘i'illfr;g that error, if any there be,
should be corrected in due form and manner, and that justice be done to the parties
aforesaid, command you that if judgment thereof be given, you distinctly and openly
without delay, send to our Justices of our Supreme Court the record and proceedings
of the plaint aforesaid, with all things touching the same, under your seal, so that we
may have the same before oﬁr Justices aforesaid at Springficld in the county of Sanga-
mon, e&—the h\i{///li z/;\ e T —next, that the
record and proceedings, being inspected, we may cause to be done therein, to correct
the error, what of right ought to be done accordmg%law C?

WITNESS, the Hon. Mﬂ&ﬁﬁmﬁ; Chief Justice of our

said Court, and theseal thereof at Springfield, this & F5

day of (‘_7\ o a2 in the year of our Lord

one thousand eight hundred and forey- /4/ //;“ 7’\

/4 TP
0 SN
// \k% Lo "4/’/
3 "~ —Clerk_of thy Supreme Court.

» ——
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44 “This instrument of writing witnesseth that, James M. Robertson
“ has this day conveyed to C. W. Barbour, as President of the Prairie
« City Bank, certain lands in the County of Coles, and State of Illinois,
“ Dby his deed bearing date March 20, 1856. Now, the said Barbour
““ agrees to convey said lands to said Robertson, provided the said Rob-
“ertson pays what he owes to the Prairie City Bank, being about
¢« 811,500, and what may be due Graham & Buckingham in manner
¢ following, to wit: four thousand five hundred dollars in June next,
“ one-half ot the balance in December, 1856, the remainder in one year
45 ‘“ thereafter, and interest at the customary Bank rates of this place.
¢ This being accomplished said land to be reconveyed to said Robertson.
 March 20, 1856. C. W. BARBOUR, President.”

A ' G
7/2,; /M(’ A1y /‘( led 4 ///Z/c{/nz(f /422’
,«//C ”—Z(%Q% 2 /ja-z-/\-/;u( A’y X /fl_/i(.,’/u 7 /4./'*//4/::{/

5



.
1A .
i
.
.

/¢ /z//z( fﬂw il A (/}Mé Lo %4/1,/1//4.-‘
& eo eda ol //zu a7 %/MZ(/(A%/ (»///7/ /})/a/(/

et AN AR (15/( A ant;  JA s Cant
“ U o 0‘/ Ut Gieds et A g /;/2 o %
“,2,({ 27 7/{/ //z/ Ll (%f At T %z z{"r_
e, 3 A el eeo //;;:’///)u el ydetcs Lo~
Aad, 7Hy Caud 0ty Lpld, aud, ceecded 20
//7{’/ el Ag s T /el (’//4€ e drr /}dd/
z,,\ ‘7 fd{/ /(w ////19{14(/ Jﬂ/lﬂ/{f //
S (' e /¢(’/ cnants Awd F ///4://('/ /2444( )
Cr 2LUH /(51(( T i 4/4 et= o Thz f(zd/4¢/xu Vs
5/ /%7 sl

T 7/(14(2#;(/, c/uz// (o yCoed Zoe
7%&/ (’z/& //zV/L/ // 7707 41///7” ¢» /21/7//

/ZZ 2ee 444(54’ Z/ /f{’zu/f /(z/e/

("//1((44 // /04(yu§ m% Q/A//é/(/%

Aat Jhe Aeed- LAy oletimored zZ redd _

Aooil, ce) Aad e vrte ofoe zzfl/zw'/t,-/g/nzd/
47 ltly Lpmne A oreery /M/g}z{ Wz Ao fewd
aual. Ay ELL et i, % 2l 54'4%;/ v

/(( 4 ///// 5 /7//// //{/ ﬂ({/{’/x 7l L & nm (‘

AT Aoty 207 77, § ,(?9//? Gl A A A

7

ol (7 77t failliey . cteed A2, 2l
e /L(/ﬂ‘( 7272100 (D /;? ey S ¥
(Perttt J//(/"///{//“(//‘ ol «u //z.' Hald Thr. olead
A /(p/»/e/////.vu" L /éa,['z‘, //);/ O o -
ol el P ot R cpfces s Sl

/ |
Loty 4 ¢l Py tels,, //? el i Azl oo

e



‘ ® i 8
Ao foce of HL frofsy SRy fnee o foin

WZ‘, /7&/ SRt 5 ﬁf/;//uu/ Sl Al
%&cwvff b wllin, vy awd pred  gn
7% W«%/ Shal ea W//&ia// S A prrey
by (Crkeilasn A Took ooec 2y fooy
Ceoll écém/ Ty wtilod FE trar leow -
D /4/7 L e oTlos % by CrlliE
g e v B T el
aL MW il e Gy Cattes 7 ‘,%z//c‘:l.
o, ccotler wl ety 7o AAanud conldd
ee e Z\/d/w;umzfﬁzué 0%/7/ aflic Ax
M‘;—&(Z all %,/{,{/4/(1//{/%" /%?/fuzt%
el utw, 727%/// cvrtce dliny SHL WW/
2ot o ttzziel) 4/1/7?4 SFeeedl, ZLK Faz
el t e et 54’ A At B ﬂ_ex,\qq/ Y/ PPV
Ao A a.%w{u[;/"'/&/f éz//utftfd/ 7
(e d toa; & pl A, T Al
i B o /t/ a 2rdlisd = Zte ool
. it /zrzf A4 /QZ/@,

% /LVL(_;/ ert-/tf/[ Lleleteceal ftéc/tu./«-a\/ o rte
4%%-41/‘—'/ L’A/a:&-'pw/ e , ore [He cee 7 reeeeeal, ke
/{L.lN\z«f‘/{flm e Odol cerrtecl ch FRC atidiree,
7 The Leved Mz; cr/ e clec sl ceredd 47 vee
Artetc (/ cCa/CC_M(Lu L, Yleey @l atl /Lcrzix-z(,

Lo Vi) /{Z.l«#-(:z[f, st d e it choaceaeler c’/‘
/Zz/’ﬁaz/mt& lerCe ‘220 zfn7 , e A e d.,/ulz(

[ :
all are el U ‘./cu/f, L | M /)u/ el ctie




Q\OJV\CJ\QAJ o ab VC\L elne J[V M?\O., cura Ut
(0{ wéuow g\c/wmfw b (ﬁt‘a&cw FW Made tw !/fu,

\QIVLW\L;;AJ lﬂ&%— d} L/fu,' c&%em(am; 3 (,U’R.,L.@'{\ (v Vkac( Mol- 2eem | cub

Q\CUL Mo~ Lb:;«a_) LT \4&7( 5 o~ VKU ol awa /ummw('.
\

ﬂ\b Qi&'w'm. el | \@ A GIL, ’fxcuL' o= ‘{7\1/ Hz_c,u }QA/LZ“J—Q) VELQ/)’E/ wad L
f
f

wmahced V(a("

L"Q o ZACJU‘L,QJLM' ‘lo M\écwzo("'. % d/\:FCYtozw» aaoxa .
aueh coontd (o ['Fm Cote | b @L«m){xa,wv a izl mcflfmf».} J\ ( V{u,

T\'L;xct. ‘N/LL‘ m f‘{)fu) Q(/I/LL’YE«.—’T‘L{‘,. e Q:O\cwfg u/{a On p&cf«nu . @.I,\ ar d\ci QM'\Q
i rr
LU'L“.\\J \TOM(L 1

~ ) "
“”\C.J [@ C'l«(,(,ccq\, Oeaw \\\L() - \Q .t.,’v. VY’\CL(’ It) c\/YCVC, 42 \’LCQC w@ f:d CLCL =

%xu,u/‘[r{u Q”E ’\n@’mk Qv 0 p(»;_ or [5 VN C gy A jQ,m{q M/jakfm o
0

well e«,\mﬁ}?\ G c;Sa vofeer G | beci— LM aw/;ffio;-v(;J s/wé[co e
o %%mm% 6 the e naliteetin & aritn eodracts . Thoialal
rdta ,ﬂ\( eonabrelion furere D Gu QT/QL.LC)ﬁ i LR dgrfres
t;v}ﬂ Covhreaels . B e

Qu- o‘%. wndan~ {Pw /Jr”‘ Wad U- & aczindd l’/xuf&c Qe
o (5 - enmanic ) the dok 6 the Bon & ofpecfidtomns of
L(\QL“WIX\U ‘Q,Qa;«\{' {LQ, & nol-, )f\.v bowe & @ be &z‘mf(’ F@ch.‘\ L, |
wﬁmﬁw l{w w‘rqm—’ddz. 'T/LLULL:EL (f-ka/‘t?\b C{L[’?&lu(awtﬁ G G—Tu_o_ . i

¢ /]
\Mxkch L‘TAL& i i ]o cud™ ol el Q,j{i{ﬂ,‘z.ca, G lhe @oue o(f? Qeneya s maorl=
) .

&O»fbu:» w~ N Qo ‘hlcrv'(q\—c_kcv\, e 72@ e Qovme dews | (e =
% < -/cf Q ’) ( { 1 < = "
luy ey ‘/{uw -l gl ﬂ\L Qlulee Qg .Q.@(.muuu) oA~
5 : = : o 2 .

Loy Qﬂrv\agjk m g(a&j @amﬂ " Ju.-—mpha__ ? @Ca@{( ; 4‘1/“/' %Z
‘X\u Qs vede, WIJQ&.»L. e Lt g cf)u., "({cw- :

: g 7 )
o<t tm W%o&cl' G ceveral walabments e b5 o ”u\'\ H\xl
K'l'\rtw\@t.\.‘,c\u ol ol & o l\/.bhonu’z( ' [VN fhed- oums (wraw a C’lc{rt‘

d\h\ OL&L, \'L’Y (A’O\;@(u we conld Q\ou*u '\VI'LC«.:.\\.(&.—\\\LD Cirn Qetin QL=

~
5 . a



® A e B
paw’/)/m ,{/ﬂ\l/v/b & N cilmz/lrt-. '
Tho chrm ){\cw \<\u 60(/“1% ﬁu@ V{Z.., Q?foiu(f}_ '( Cun. Q=
O/La{r\uz OJ'ZSW“ O T LSIWLL{O( J@Of k> O Yt\u— nyU
d&%aaaaweu waa nd=2re QcY‘fLLSL‘/D;IOC‘L.L.LmeLL }{rd— /\L é&m‘: [ff;‘li

N

Qovne. Unhirzals i bhe doe E«qg he hchM % J\:‘,n&&p FQ&MI{]/,L 2(sex o
, ,{aﬁ{\wmw J} V&w XQ-»QACLA:V\. {‘s clodeiai (st il [ Shcie) Ji@mi«}
et~ pccpre o o foefpor A e, T abortom arvens %\M—% o
Afresmind” o, the . dieolans l’(\u }Q»QCLL‘MC»:{’T{V weves b k:m(f’ei\oqu?
o cug;mu} o fereein T tv.m e \M =l
. sL* (a cﬂﬁieum uv /o() f'fiop(* ;M O(pr’eu¢auQQ/ R )
,(Y'QQCM% nat- mﬁmb (HZY }{\m @aLKQW_ See.d3, /‘ﬂ\s. .dm./o. o)
P *rcgmmab T o SR lowd= Qeonbrael. Lo orid
oo vosoh. o part= ol e, cusd. o Y omboditat in i (ko atle

— /f ~ e (
(GQ,LU/K Ab InQar. ‘QG’\";YQ,Q,(LAK (vea) CL’h‘f(.’v\(k(L\4oL (25¢ ((\L Qrqaunwe A

T

el ﬂi' e &m— b (Ve Om Omdimedants ddet= onld
‘Q\al‘ i (T‘MK C(TW & Nnew QMLOCMM‘ Q= VK,, ‘}y\am&\} «/},
m«y(cx&og\_,‘ i }X\fw‘iﬁuﬁ, /w- 155 asumba“,u TIZ.Q ‘O_/Qo. 3 (:'tzfj
P L T R ST o N VS B N ol 0. W e O b
Sured l‘*& I’fm Comsr olvoal . Ihe Claod, e oot ool e G .,
e \erete Tt S ol uywa I afhtew 17 -
~ s Qeewnd by the Qomme imelrument-. Tho ol cod
izt i Metter . Qza Q@ a m‘?/&- e b e
UrmL.cb ocdmd- e ov Vﬁ.u cOZ\w n ';’le'ﬁ'@d:\ AL QQGLUr‘c(E\.
Gmb~ healde VKL dyuwle deew nal- ofje,[:zb?( G Queli a. @aces ax)

J’Z.ZA. gi—?a mdba, oﬂ(x).ma a1 AeMim Kuu Qo ttrd. g, {-ruu\D ¢ O& for—
By 7
tilanen, *Q-U cwz(b ‘acm—r/ﬁm J]r(auul?_l’{(emw (7%0‘»@»4:@3\ oD than_



Q0o l/e\tl’Y\'\ . ’YY\JUV\L_J) o OrAgea chemd- OLQ/{J{“( 1/\,&(" )'Z\U arude)

Q)}QM\}@, ocrpwvaaa) : Q\M@f

SRR S aﬁx{ v olelieE

ﬁwlcéZL ()u‘:b ad B Qeewrt tm amleeeclomt e, Gmd a%h?w args |

‘Y‘Y\uvl%—&T V(\D QCL’W\U'PCVV\_D F Qoewre OLBQ/%UM‘ ?uam,yﬁw pa(@w
(CT’KQ,Q M@-AQ“EQA' &0)( f'zltl(— A Qg Gmn U O'Qﬂf(r('ur;U) /QLCWE/ Conn

= e A o / %1)
QCLQ/L,X (AM\U f\ A= Y- Caunce %’1«\,\Lqr_\t \/i"\Q_) YN oYY /[, oW } .

| R
et i c\o,mmr_

ﬂ@w ore M@Vﬁw@oﬁw—d& %\,u o= |

kol Bva umend— we deemy U 1 ucumt(ﬂ/ - neliew | (OQ}

\ ) : i ,
& , ] S , ;

) ) f}-ﬁ‘gﬁr lé‘ i ﬂ‘c—f_w C‘f.(uf\mle,:na u—{’\@ﬂ'k (/t\& Qf&&g(fm (5"1, %{szj |

| | /; N ]

S y(? - beas ned) !
mwvaels  Mhal me_ Quned [
! )

0 0
lyuu Qmwc&»g,, o‘} s oleec amd _ ole
0

U allreeondlanmieni- cf\ ( I'AU ’ }3(/'1'/9(*_‘;"\ (ﬁ/‘

) I ' N
HLASOML Y CLfrm/ui"l'&L' m\ﬂ? ?/Luzabm
|

Q -l the  oleemdants . :
Maam £7l:' [ Q. 4&1; [ &10 %9, ll@u.&@l:
ol P ﬂ Uigw) 4o s 2 e Bl %{cli). [ Saleecal 6 (D'mbl(o?,- |
SOt )k Dnonnn Job Y Ms.@cr; Q. Jmd 126 |
S e J\{ e Comrts o, '; e ”war
w&a\ L owk?((ew— Iy 5@&% e %g mw}\?\ d} e onfvaed ol
b elocor o LMULSJU\L;\/U@&Q“? Evm t““‘ ol e e‘m&ﬂw?;ca:}@ |
ol
7/) o Murv gzw}mMou«mmeuq{MaMw
wonl 5@0/% l’t/«m %gmﬁﬁ J\.f o umitE\ Godraed”  oud L{\Rcﬂeﬂl
Qon (f\r('/.vb ka—&zbr @/,TCL.J‘Q-CU( I Galfrmm.ad qiwwick) %lﬁﬂ;oM‘k' e
Qf{,?mum- e e mmene medzmawam wl ) net- ol b-w VK‘LW
| u‘v\ﬁ:«a,_ wowldu (uw oLy U5 tnvcuu A a eadrael~ amd Wwaldd)
(r@ CML?I TR e e 0«6, %pué.lx Gl S okt ﬁk' wgfmj\
\wa v @), s e e o }w u/v;,t&\}}o UL zf(‘@

%i\\céimu.x 0? V{\L, yudy (Arcri) ‘YCQW@;:L-

<5 ! F ...7'1
/Q/u/ /20»««/ A gt ¥/

’/‘ g
[ A/

) X

-~



N

G/
/M%o/.o[éo(&mw
€} al

G
/“/V”Lé( ﬂc/édﬂcu&zm

e,’*w

———

,@,%7 4,741‘ e

/| \
S 47 7 /P
,.«27/,//.,/../{’ clrzy (/r [réy

A7 A s
(—/_ ///_‘ Lpw et ¢

). 7 75
£9L



N

()
L)

Ay, oy

S UWmemd e @ 5. 29

2
v L, 5,33
1
Flo ffautei x it 3. 34~
XM’(M (277§ ¥ l\l : l{l[ Printed by Beacit & BARNARD, 14 South Clark St.

R, ity g &4 105
Roboteons s § 4
9 Lfosclal oy 5807
s, e SUPREME COURT OF ILLINOIS,
i s 677 SECOND GRAND DIVISION, }
Sawmr 7 ’ g} January Term, A. D. ‘1864.

D & tathw U
o WWV 7 ' ?/, e e MY
’?> JaMEs L. Apams, Newson W. Gramad,

; 7 . P Jouy BuckiNgaM AND EBENEZER
Bucrincna,

§ Audivner
VSs. In Chancery.

Y ) 2
.{3 u 2 ? 4d éJ AMES M. RoBERTSON, CrOMWELL W. BAR-
BOUR, SAMUEL S. EARLY, AND THE

) A ;
MS Y7273 70,126 Pramme Ciry BANK.

Za.¢,45 Mo ./1-1 (e -~
e
z;“/w Sy, /1 ) X APPEAL FROM THE DOUGLAS COUNTY CIRCUIT COURT.

cvo-—

Cacky s S, s, 11 13¢ i

OuTh 25
ik (2 ABSTRACT OF RECORD.

g - 1
,v’/m(raw.! ﬁlmm] 3. 149
- Rec.p.1  Biun Fiuep, Aveusr 16, 1859, states that complainants were a mer-

K&y 14, 1§ cantile partnership by the name and style of Graham & Buckingham ;

2 that before March 20, 1856, Robertson was indebted to them $2,369.98 ;.

Z—. 2y, 15155 that he was indebf:ed to the Prairie City Bank, a corporation at Terre
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to the bank and copmplainants, attempted to convey to Barbour, then
President of the Bank, certain lands owned by him, but by mis-
take described them as W. 3 N. E. %, and 10 acres off the west side S.
E. 2 N. E. % sec. 25, and W. % N. E. and S. E. ¥ N. E. % sec. 26, and 52
acres in the N. W. 1 S. E. 1 sec. 25, all in T. 16, N. R. 7 E. ; which deed
was duly acknowledged and recorded, April 12, 1856, made Exhibit A ;
that the deed, though absolute, was intended as a mortgage ; that simul-
taneously with the deed, and as a part of it, Barbour gave Robertson an
instrument of defeasance, whereby it was witnessed, that said Robert-
son had that day conveyed to Barbour, as President of the Prai.
rie City Bank, certain lands in Coles county, Ill., by his deed, dated
March 20, 1856, the said Barbour agreed to convey the said lands to
Robertson provided the said Robertson should pay what he owed to the
said Prairie City Bank, being about $11,500, and what might be due
Graham & Buckingham in manner following, to-wit; §4,000 in June
then next, and one-half the balance in December, 1856, and the remain-
der in one year thereafter, and interest at customary bank rates at Terre
Haute ; which being accomplished, the said land was to be re-conveyed
to said Robertson. In making the deed the first and second tracts were
mis-described as lying in N. E. 1 of sec. 25, when they should have been

"described as in N. W. T, which mistake was corrected 24th February,

1858, by a deed from Robertson to Early, then President of the Bank ;
last deed recorded—Exhibit B. October 26, 1858, complainants recov-
ered judgment in Coles Cireunit Court against Robertson on their demand
for $2,369.98. Complainants are entitled to share rateably with the
bank in said security, which the bank denies and pretends that its claim
is to be first paid in full ; that the bank has received large sums in part
payment of its demand from Robertson—amount unknown to complain-
ants ; that the bank holds other securities of Robertson to which it ought
to resort; that the lands are not sufficient to pay both debts, and the
bank is bound to resort to those securities. Makes Robertson, Barbour and
Early (now president) defendants; calls for answer under oath, for an ac-
count from Early of Robertson’s indebtedness to the bank; what other
securities it holds and their value ; prays a foreclosure against Robert-
son, sale and pro rafa distribution of proceeds—Exhibits A. and B. as
stated.

Cause continued.
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August Term, 1860, amendment to bill filed. States that the Prairie
City Bank is a corporation formed under the act mentioned in original
bill ; that said act provides that banks organized under it may loan mon-
ey at arate of interest not exceeding six per cent. per annum ; that the
bank’s claim against Robertson is for money loaned by the bank to him;
charges that in making the loan the bank corruptly and usuriously re-
served and took from him interest exceeding six per cent. to-wit, at twelve
per cent.; that the Dbills and notes given by Robertson, and all re-
newals of them, and the mortgage, so far as it is a security for them,
are void ; that in making and discounting the bills and notes they were
made payable in New York, to obtain an excess of interest under the
name of exchange; that at no time, when the bills or notes were made,
was exchange in favor of Terre Haute, where they were drawn, but at
all such times exchange was in favor of New York; that the pretense
of taking such excess as exchange was a shift and device to evade the
law under which the bank was organized, and to obtain an excess of
interest corruptly. Calls on Barbour, who was President when the loans
were made, for discovery, for the entries in their books, showing rates of
discount, and what was paid to Robertson, what was retained as interest,
what bills were discounted, their dates, how long they had to run.  Prayer
that the mortgage, so far as it is a security for the bank’s debt be de-
clared void, and be postponed to prior equity of complainants.

[The clerk has inserted here amendment to bill filed April 25, 1862,
sets forth the statute of New York, making notes, bills, &e., void if in-
terest over seven per cent. is taken or contracted for; charges that on
the loans to Robertson and securities taken therefor payable in New York,
more than seven per cent. was corruptly and usuriously taken by the
bank, and that they are void.]

August 28, 1860, Prairie City Bank files cross bill. States that Rob-
ertson made his deed to Barbour as trustee of the bank, by which he
conveyed the lands to him as such trustee ; the mistake, and correction
by conveyance to Early, as President, makes the deeds to Barbour and
Early exhibits ; that they were made to secure the payment of $11,500
which Robertson owed the bank, which is unpaid ; makes Robertson de-
fendant, prays a sale and other relief, makes defeasance exhibit as fol-
lows :
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«This instrument of writing witnesseth that, James M. Robertson
“ has this day conveyed to C. W. Barbour, as President of the Prairie
« Qity Bank, certain lands in the County of Coles, and State of Illinois,
“ by his deed bearing date March 20, 1856. Now, the said Barbour
« agrees to convey said lands to said Robertson, provided the said Rob-
“ ertson pays what he owes to the Prairie City Bank, being about
¢« 811,500, and what may be due Graham & Buckingham in manner
«“ following, to wit: four thousand five handred dollars in June next,
« one-half ot the balance in December, 1856, the remainder in one year
« thereafter, and interest at the customary Bank rates of this place.
¢ This being accomplished said land to be reconveyed to said Robertson.

¢« March 20, 1856. C. W. BARBOUR, President.”

August 28, 1860, Prairie City Bank files answer. Admits that Rob-

ertson executed his deeds to Barbour and Early as in bill; alleges they
were made for the benefit of the Bank, to secure payment of $§11,500,
with interest, which Robertson then owed defendant—deeds intended as
a mortgage; alleges that it was stipulated and agreed between Barbour
and Robertson that after paying the amount due the Bank, the overplus
should be paid to complainants in liquidation of any demand they might
have against Robertson; that there was no defeasance executed at the
time of the execution and delivery of the mortgage, and the pretended
defeasance, if any exists, was made by Barbonr some time after the de-
livery of the deed, and without authority in Barbour to execute the sup-
posed defeasance, in prejudice of rights of defendant; that if deteasance
was executed it was after the delivery of the deed, and with the inten-
tion of explaining the reason and occasion ot making it; that if it con-
tains a stipulation that complainants were to sleT:};ro rata with de-
fendant in the lands or proceeds of sale, it was made and inserted by
mistake of Barbour, and without authority of law and in fraud of the
rights of defendant, of whom Barbour was trustee, and without authority
to waive or release any of defendant’s rights, and without any considera-
tion. Defendant denies that there is any defeasance operative against
them. Complainants have no interest in the lands or their proceeds until
defendant’s debt of ¢11,500 is paid, all of which, except about $1,000, is
due and unpaid; that subject to their prior equity, complainants are en-
titled to balance of proceeds to be applied on their debt, amount of which
is unknown to defendant; requires proof; denies all other allegations.
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Aungust 28, 1860, Robertson files answer. Admits exeention of deed
and defeasance; that at the time of making the same there was a verbal
contract and full understanding that the deed should be held as a mort-

gage to secure said indebtedness, and when it was satisfied the land
should stand as security for debt due complainants, the same mentioned

in bill; that the defeasance was afterwards made, and intended to carry
——

out the contract in which the deed was executed and understood by the
parties thereto at the time, as being for the lenefit of the Bank as se-
curity for their debt, and it any overplus remained after paying said
Bank debt, complainants were to be secured thereby.

Stipulation that any judgment or legal proceedings in Coles Circuit
Court, establishing any right or affecting any party, may be proved by
parol, by satistactory evidence, without bringing the record.

Stipulation August 28, 1860, between complainants and Barbour,
Early, and the Bank, that the cause may be set down for a hearing upon
the right to a foreclosure as against Robertson, on which question the
parties have an interest; that all questions of the distribution of the
funds arising from the sale of the mortgaged premises be continued for
further directions, and shall be determined according to the respective
rights and equities of the parties without regard to the form or substance
of the pleadings, and upon such evidence as they may respectively ad-
duce, reserving the right of cither: party to call upon the other for

discovery.

Stipulation dated August 29, 1860. It is agreed that the entry of the
decree in this case shall, as between complainants and the Prairie City
Bank be formal, and for their benefit, and that the amount of the de-
cree in their favor and the questions of priority in the distribution of the
tunds arising from the sale of the property shall be the subject of future
adjustment by the Court, without prejudice by reason of any order or
testimony given or made in the canse, and the amount of the decree in
favor of the Bank shall be subject to review in favor of the defendant,
Robertson.

Cause set down for hearing on pleadings and proofs. Ordered, adjudg-
ed and decreed, that the deeds from Robertson to Barbour, of date
March 20, 1856, as set forth in bill, and as corrected by deed from Rob-
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ertson to Early, of February 24, 1858, and the contract or instrument of
defeasance, executed by Barbour to Robertson, of March 20, 1856, be
established as a mortgage upon the land therein mentioned, from Rob-
ertson to Barbour in trust for the Bank and complainants; lands as fol-
lows: (described as before); that there is duc the Prairie City Bank
from Robertson §11,000, and from Robertson to complainants $2,620 67
on the debts secured by the mortgage; for default in payment equity
of redemption of Robertson is foreclosed. Ordered, that the Sheriff of
Douglas County be appointed commissioner to sell lands; that he give
notice, &e.; that he sell if the money decreed is not paid in 60 days;
distribution and other equities reserved and continued.

Bill of exceptions. Complainants proved that on the 26th day of
October, 1858, they recovered a judgment in the Coles Circuit Court
against Robertson for §2,369.98 in an action of assumpsit, on an account
for a balance due them prior to the making of the mortgage as stated in
the bill; also the deed from Robertson to Barbour. Exhibit A to bill;
—
also agreement of defeasance (see p. 4); also deed from Robertson to
Early. Exhibit B to bill, and proved that the lands lay in Coles County
before and in Douglas County after the formation of the latter.

April Term, 1861, cause continued; rnle against the Bank, Barbour

and Early to answer in 60 days.

October Term, 1861, Prairie City Bank files demurrer to bill for want
of equity.

Same time stipulation filed as follows: An agreement having already
been made and filed in this cause that the rights of the complainants
and the Prairie City Bank shall be determined by the Court in respect
to the fund to be made by the foreclosure of the mortgage in this cause;
and whereas, it is probable that the property to be sold under the decree
of foreclosure, will, for the mutnal advantage of the parties, have to
be bought in, the parties agree that Samuel S. Early will attend the sale
thereof, and if the property shall not be bought by any other person at
dollars per acre, then to bid in the property at

a higher price than
that price, and the proceeds of the property, when and however disposed
of, shall be paid into Court and distributed under its order, in accordance
with the rights of the parties to be thus fixed and determined. Dated
October 24, 1860.
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S. B. Logan, Commissioner, reports sale of mortgaged lands Decem-
ber 17, 1860, to S. S. Early, tor §5,448.50.

Stipulation appended to report: *“It is agreed by the parties that the
purchase by Samuel S. Early of the property in the foregoing report
and certificate mentioned was in trust for the complainants and-the
Prairie City Bank, pursuant to the term ot an agreement made between
the parties, dated October 24, 1860, and herewith filed, and that the said
certificate be so amended as to state truly the said trust.

(Signed) “J. P. USHER, Sol. for Prairie City Bank.

“GOOKINS, THOMAS & ROBERTS, Sol. for Comp’ts.”

Report as modified by stipulation confirmed. Further equity reserved.
Demurrer to amendment to bill overruled ; defendants ordered to answer
bill as amended in 60 days; leave to complainants to take deposition of
defendant Barbour.

April Term, 1862, complainants move to take bill as confessed for
want of an answer; cross motion by defendant Early for extension of
rule to answer; affidavit in support of motion.

Early files answer, April 25, 1862. States that at time of exccution
of deed by Robertson to Barbour, Robertson’s indebtedness to the Bank
was S11,550, evidenced by tour Dbills of exchange executed at Terre
Haute, Ind., payable in New York, first dated Aug. 7, 1855, drawn by
John Vestal, accepted by Robertson, endorsed by A. T. McCoy, at 135
days, for $2,000; second, Nov. 29, 1855, drawn by Robertson on, and
accepted by himself, endorsed by II. D. Williams & Co. at, 30 days, for
$2,000; third, dated Aug. 29, 1855, drawn by Barney Allen on Robert-
son, accepted, endorsed by LL. D. Williams & Co. at 4 months, for
$3,000; fourth, dated Deec. 21, 1855, drawn by Robertson on Adams &
Buckingham, endorsed by John Vestal and A. T. McCoy, at 6 months, for
$4,550. The last bill was paid at maturity, the other three protested for
non-payment. Said bills were purchased by the Bank, at their dates, at
the fair and usnal bank rates ; the first at $56 off, the second at $10 off,
the third at §76.50 off; and the fourth at an abatement of $207.78. The
bills when taken were represented to the Bank, and understood to be,

based on actual transactions, to wit., the shipment of hogs to the Fastern
market. The prices paid for them were the usual and customary bank
rates in the city of Terre Haute at the time, for time bills on New York, to
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wit., interest and one-cighth of one per cent. per month off the face of
’ g €]

the bills. Denies that the indebtedness to the Bank, secured by the
ARG I Oyl

mortgage, was for money loaned by the Bank to Robertson ; denies that

there was any corrupt or usurious reservation of interest by the Bank, to
evade the usury laws ot Indiana, or the law of its organization ; denies
that when the transactions were made with Robertson, and said bills pur-
chased, exchange on said bills was in favor of New York, at Terre Haute,
but says the fair exchange market rates at the times the bills were pur-
chased were the prices paid by the Bank for them ; denies usury, shift or
device in bills or renewals.  After execution of said deed the bills were
renewed, at various times, as tullows: The first two were united and a
new bill taken, drawn by Robertson on Adams & Buckingham, N. Y.,
endorsed by HL. E. Cowgill and A. D. Hamrick, due June 21, 1856, for
$4,200, including amount of said bills, protest, expenses, and usual rate
of exchange, interest, and one-fourth per cent. per month off'; said bhill
was not paid at maturity, but protested and renewed by bill drawn by
Robertson, on, and accepted by himself, endorsed by McCoy, Vestal and
Cowgill, payable in New York, Dec. 25, 1856, for $4,200, which was pro-
tested and renewed by bill payable in New York, June 27, 1857, for
$4,200, drawn by Robertson on Adams & Buckingham, endorsed by
same, on which §1,000 was paid at maturity, balance renewed by bill for
88,200, payable in New York, Dec. 80, 1857, drawn by Robertson on
C. A. Morford & Co., endorsed by same and Barney Allen, on which
$629,16 was paid at maturity, the balance is unpaid. On day of
II. E. Cowgill deposited in Bank $300 to be applied as a credit
on said bill if not paid by avails of the land in this suit. Account of
Robertson with Bank filed herewith, but it contains only a part of trans-
actions with Robertson. The third of said bills was rencwed by bill for
$3,150, payable in New York, July 4, 1856, drawn by Robertson on
Adams & Buckingham, endorsed by J. Gilinore and Barney Allen, paid
at maturity $150, new bill for balance for 83,000, payable in New York,
Dec. 7, 1856, drawn by Robertson on, and accepted by himself, endorsed
by Allen and J. Rhinerson, protested, new bill given, $3,000, payable
in New York, June 7, 1857, drawn by Robertson on Adams & Bucking-
ham, endorsed by Vestal and McCoy, protested, new bill given for
$3,000, payable in New York, Dec. 10, 1857, drawn by Vestal on Mor-
ford & Co., endorsed by Robertson, McCoy and Allen, protested, and
remains wholly unpaid, on which 5 per cent. damages acerued under the
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laws of the State; also, on the other Dbill due as aforcsaid. Accept-
ance was waived in all the bills except those drawn on Robertson. The
amount reserved by the Bank on all the bills and renewals, was interest

and one-eighth of one per cent. per month, which was the fair customary
rates of exchange in Terre Huute for time bills on New York, and not
more, and the costs of protest and expenses of forwarding and returning
the bills. Denies that the original transaction between the Bank and
Robertson was a loan, or intended as a loan, or that the renewals were a
continuance of the loan, but was a fair bona fide and legitimate transac-
tion ; that the Banlk took the bills on the positive assurance of Robertson

that they should be paid according to their terms and tenor, and with the

expectation that they would be paid. Respondent was at commence-

ment of suit, and still is, President of the Bank; refers to answer of
Bank to original bill, and makes the statements therein his, and a part of
his answer. Takes all exceptions as if' he had demurred.

Prairie City Bank files answer April 25, 1862. Defendant knows
nothing of Robertson’s indebtedness to complainants; is informed and
believes there was no such indebtedness at execution of deed; calls for
proof; is informed and believes judgment rendered Oct. 25, 1858, was
for a debt created subsequent to exccution of said deed. Robertson was
and is indebted to the Bank; refers to Early’s answer for statement of
debt ; amount due at execution of deed has been reduced by payments,
leaving balance of $7,023,53, as shown by Early’s answer, including in-
terest to present time, but not the statutory damages. The Bank is a
corporation organized under the General Banking Law of Indiana, which
is referred to and relied on. Robertson executed the deed to Barbour,
March 20, 1856 ; it was made to Barbour, president, for the payment of
the debt to the Bank, amounting to about $11,500, and not for security
for complainant’s debt. Denies that defeasance was written and deliv-
ered simultaneously with exccution of the deed, but execution of deed
to Barbour was entire and complete, and vested an actnal right in the
Bank, for the purposes aforesaid ; and the supposed instrument of defea-
sance was not exccuted until some hours afterwards, and as a different
transaction, and was not intended to merge the original transaction, but
was delivered to Robertson for the purpose of furnishing him evidence
that the deed was not absolute; that the names of complainants were
inserted in written memorandum without consideration, but with distinet
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understanding between Barbour and complainants that the Bank debt
should be first secured and paid, and that complainants’ debt, if any, was
to be secured and paid out of proceeds of the land, it sold, only after the
Bank debt was fully paid ; the written memorandum was received and
held by Robertson, not as a defeasance, but as a memorandum and evi-
dence of the original transaction and verbal agreement aforesaid, which
was contemporaneous with the execution of the deed. 1f the memoran-
dum provides that complainants and respondent shall share pro rate in
the security, such provision was inserted by mistake, and against the or-
ders, understanding, and intention of the parties. No other securities
have been taken for such indebtedness, except the bills of exchange and
renewals as stared in Early’s answer, which is referred to. Demurs to
so much of Dbill as demands of the Bank to resort to said securities

for payment, to exclusion of first claim on the land.
Complainants file replication to answer of Early & Prairie City Bank.

April 14, 1862, Robertson files amended answer; says, in addition

" to his former answer, that on or about March 20, 1856, he executed to

Barbour, president, the deed for the purpose of securing indebtedness to
the Bank, evidenced by four bills of exchange, amounting to $11,550,
and afterward to secure complainant in his indebtedness to them, under

the following circumstances: Being desirous to obtain a renewal of part

of his indebtedness to the Bank, and the Bank being unwilling to give
such renewal, without additional security, he executed and deliver-
ed the deed to Barbour to be held as security, first for said indebtedness
to the Bank, and secondly and afterwards as security for the debt to
complainants, if any, the priority of the Bank in the security being dis-
tinetly understood, and expressed at the time. After execution and de-
livery of the deed, the same day, being about to return home from Terre
Haute, where the transaction was made, requested Barbour to give him
a memorandum in writing of said understanding, whereupon Barbour

wrote the memorandum or instrumentreferred to in bill and handed it
to him. He being then hurried, took it without reading it; says if the
instrument does not set forth the priority of the Baunk, it does not cor-
rectly state the agreement of the parties and is incorrect and erroneous,
through the haste, mistake™or fraud ot Barbour, with which ho was not
privy; the agreement was clear and distincet; that the deed was delivered
as security for the Bank debt first, and afterwards to be held as security
for the plaintiff’s debt, if any; that the claim of the Bank for priority in
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the security is correct, and so understood at delivery of the deed. Be-
lieves the statement of Early in his answer filed last term, as to amount
and condition of his indebtedness to the Bank is correct. Denies that
the bills of exchange were intended to be a shift or device to avoid the
usury laws of Indiana, or of New York, or that the transactions were in
any way usurious, or so intended, but says the sales and purchase of the
Z bills of exchange and renewals were in every way bona fide and precise-
2 ly what they represented ; that they were taken and renewed at the fair
{/gml usnal Bank rates. e is unwilling that the plea of usury shounld be
set up against said indebtedness to the Bank, because it is false and un-
trne. Prays that the instrument may be reformed so as to express the

intent of the parties. Sworn to.
October 15, 1862, complainants file replication to Robertson’s answer.

Early asks leave to file supplemental answer; leave granted; com-
plainants except.

Same date Early files supplemental answer—knows nothing of Robert-
son’s indebtedness to complainants; at date of deed he was indebted to
the Bank $11,550, as stated in former answer. Robertson on the 20th
March, 1856, exccuted to Barbour the deed for the lands, to secure said
indebtedness; the Bank, by its officers and agents, denies that complain-
ants are entitled to share equally and rateably in the security with the
Bank, and that they allege and contend that complainants are not to
share in the sccurity until after the Bank debt is paid; states that the
deed was executed under the following circumstances ; states Robertson’s
indebtedness as in former answer; he desired a renewal, which the Bank
was unwilling to give without additional security; he offered to give a
deed for the land as further security ; offer accepted by the Bank, where
upon he executed to Barbour, as president, for said purpose, in presence
of John 8. Beach, Cashier; at the time of the execution of the deed
there was some private arrangement between Robertson and Barbour
that it the land should be more than sufficient to secure said debts to the
Bank, the residue might be applied to the security and payment of any
indebtedness of Robertson to complainants, to which the Bank was not
privy; soon after the deed was executed the bills of exchange were re-

newed as agreed upon, on the express understanding that the whole land
was given for the security of the same debt, and that the Bank had pri-
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ority in the security. Barbour gave Robertson, about the time the deed

was executed, a memorandum in writing, filed herewith, acknowledging

that the deed was executed as a security and agreeing to reconvey on

certain conditions; denies that it was executed simultaneously with the

deed ; says it was several hours after; Robertson requested Barbour to

give him some written statement of the transaction, whereupon Barbour
wrote said memorandum, which Robertson received without reading or
assenting to; says by a mistake, accident or fraud of Barbour the mem-
orandum did not fully set out the facts of the transaction and intention
of the parties in this, to wit: it did not and does not set out the fact that
the deed was executed and delivered by Robertson with the express un-
derstanding and condition that the deed should be held, first for the se-
curity and discharge of his indebtedness to the Bank, and secondly tfor
the complainants subordinate to, and after, the indebtedness to the
Bank, which, respondent says, was the true fact of the transaction and
intention of Robertson; denies that complainants are entitled to share
pro rata with the Bank in the security ; admits execution of deed of
February 25, 1856, for purpose stated in bill ; files as part hereof bills of
exchange, mentioned in former answer as present evidence of indebted-
ness of Robertson to the Bank, Nos. 1 and 2, which are the only secu-
rities, except the land held for the debt; says he stated Dy inadvertance
in former answer, that bill for §3,200 was drawn by Robertson and en-
dorsed by Vestal, when it was drawn by Vestal and endorsed by Robert-
san ; says the parties to the bills are all insolvent, except the endorser
H. E. Cowgill ; denies that the Bank is bound in equity to resort to said
bills of exchange to the end that complainants’ demand may be tully
paid; demurs to so much of bill as sets up usury law of N.Y., because
med without consent of Robertson and because it cannot affect va-
lidity of contract; reafirms statements of former answer; says under
the facts and circumstanzes complainants are estopped from setting up

" any claim to share rateably with the Bank in the security. Prays that

the whole equities be considered; that proceeds of sale of land be ap-
plied to the indebtedness to the Bank; that it be not deprived of any
part of its remedy by accident or fraud of Barbour, and for general re-

lief.
Oath appended that the facts stated in the foregoing answer are true.

Copies of bills of exchange as stated. No. 1, drawn by John Vestal,
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dated Terre Haute, June 7, 1857, on C. A. Morford & Co., New York,
at 6 months, to order of A. T. McCoy, for $3,000, endorsed by A. T.
McCoy, Barney Allen, James M. Robertson.

No. 2, drawn by John Vestal, dated Terre Haute, June 27, 1857, on
C. A. Morford & Co., New York, to order of Barney Allen, for $3,200,
endorsed by Barney Allen, A. T. McCoy and H. E. Cowgill.

Complainants file replication to answer of Early.

On motion of defendants, leave was granted to examine Robertson as

a witness, subject to exceptions.

Bill taken, per confesso as to Barbour, for failing to answer. Cause
set down for liearing on pleadings and proofs, and taken under advise-

ment.

Bill of exceptions filed Oct. 22, 1862.

C. W. BARBOUR, witness called by complainants; age 53, farmer,
reside in Vigo county, Ind. On 20th March, 1856, was president of the
Prairie City Bank ; continued such 12 or 18 months. Original deed

* shown to witness. Deed and defeasance given in evidence. After I had
ol ey

written the deed, before it was signed or acknowledged by Mr. Robert-
son, he said to me he wanted something to show for what this deed was
given, it being a clear deed to me. There had been a previous under-
standing between Robertson, Graham and myself, in reference to the
matter, about a month or more previous ; the terms of this arrangement

were agreed upon then, and a memorandum made in writing. Mr. Gra-
ham was a director and stockholder in the Bank. He made out the
memorandum of the terms. I had that before me when I drew the de-
feasance. It was drawn in accordance with that understanding&' A part

of that understanding was this which did not appear on the papers; it
was that he was to give personal security to the satisfaction of the Bank
that was a part of the original agreement. After Mr. Robertson made
th’Trequest; for something to show, he took the deed and went out to
get it acknowledged. While he was gone I drew up this instrument of
defeasance. He returned the deed and took the instrument of defea-
sance. It was done in the Prairie City Bank. No persons were present

but Robertson, Beach the cashier, and myself when it was done. I re-

ceived the deed and delivered the defeasance at the same time. I had
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been president from the time the Bank went into operation. Prior to my
being president of the Bank I had practiced law 14 or 15 years.

Cross-examined by defendant Early. Beach, cashier, I think was pres-
ent. Robertson was gone perliaps an hour or two. I have no recollec-
tion of any conversation at a meeting of the Board of Directors, a week
or two after to the effect that the deed was first to secure the Bank. At
one meeting, I cannot say how soon after, a member asked me it the de-
feasance was in writing. I could not recollect, without a reference to
the books, the date of renewals. We regarded the paper offered for re-

newal as good at the time. We were in the habit of consultine Thorn-
~— —_—a

burg, of Green Castle, who said the paper was good. Some of the

endorsers had been in bank before. I do not think there was any state-

ment to the board that this had been taken to the Bank on the faith of
which the paper was renewed. I donot recollect ever to have exhibited
the defeasance to the Board of Directors. There was a rough draft of
the defeasance drawn up that I afierwards saw in the Bank. It was there
when I left. Graham is my brother-in-law. Robertson asked for some-

thing to show the terms upon which the deed was given. He took the
S ————

deed and went out, and returned and took the paper. I am confident of
that fact. T think the paper corresponded with the memorandum. Mr.

Graham had left. It was signed by "l:';)aﬂ',;\ﬂhlid my recollection is it corres-
ponds with it substantially. Mr. Graham was a director, and he and his
partners owned a majority of thestock. Graham had no authority from
the Bank, that I am aware of, to make this arrangement. I wrote to him

at New Orleans, as soon as Robertson made default, to come up. He
S~ —

was the principal negotiator in making the arrangement. Grahamn was

not a stockholder at the commencement of this suit, and is not now. He
had sold his interest two or three years previous.

Examined by complainants. When Robertson went after his hogs, he
requested us not to protest his paper. H. D. Williams & Co. were on
the paper, and we had let them off by failure to give notice of protest.
Robertson did not bring his hogs in, but sent them elsewhere. I then
wrote to Graham that Robertson had made default. Graham came up
and Robertson was sent for; the arrangement was made. Graham
claimed a priority. That did not correspond with my recollection. The
matter of priority was not in my mind, for we had security on the bills
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which we regarded abundantly good. I was at Mr. Robertson’s house

about January, 1858, for the purpose of getting a copy of this defea-
sance. It was with a good deal of persuasion and difficulty that I ob-
tained it. At that time he made no objection to the terms of it whatever.

From June 12, 1855, to Dec. 15, 1857, exchange was from 1 to 11 per
cent. premium in favor of New York, against Terre Haunte. Sometimes
during the pork season it might be at par, but the above was the usnal

rate. I cannot say that I recollect that at any time during the period

mentioned, sight exchange was at par.

Examined by Early. I think the discussion spoken of occurred about
a year after the making of the deed. I don’t recollect that I claimed
that the Bank had priovity. 1 resisted Graham’s claim of priority. We
produced the paper, and that sustained me, and I considered I had tri-
umphed. Ihavesince called Mr. Beacl’s attention to it. I do not think,
from the nature of the transaction, I could have claimed priority for the
Bank, but I did resist Graham’s claim. I was then president of the
Bank. It was in the evening, by candle light. Cannot state the day
positively—a year after the execution of the deed. Q. What was the
market price at that time of time bills on New York? A. 60-days bills
we usually took at 6 per cent. interest off; 90-days bills we were taking
£ of 1 per cent. off. This was the Bank rates at Terre Haute.

I took a copy of the defeasance at Robertson’s house some 2 or 8 years
after the paper was executed. I took 2 or 3 copies. At the discussion
at the Bank, Beach, Graham and myself were present.

The Bank Law of Ind., 1 R. S. of 1852, p. 158, S. 24, read in evi-
dence; the whole law to be considered in evidence, and either party to
refer to such parts thercof as they may choose. Also, S. 20, on page

156 given in evidence.

Revised Statutes of New York, Vol. 2, p. 181-2, S. 1, 2, 5, on the sub-

ject of interest, given in evidence.

Complainants rest.

Defendants offered in evidence S. 23, free-bank law, p. 157; act concern-
ing interest on money, S. 1 and 4, p. 8343-4—the whole act considered
in evidence ; sec. 13, of act incorporating old State Bank of Ind.
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JAMES M. ROBERTISON called by defendant Early. Complain-
ants object to witness as interested. Admitted—testifies: I reside in
Douglass county. Am the mortgagor. I had been getting money from
Prairie City Bank to considerable extent, in latter part of 1855. In be-
ginning of 1856 I was embarrassed in financial matters to amount of
$11,500, to the Bank. In January I tried to get a renewal of all the pa-
per that lay over in the Bank. I had two or three consultations with
Messrs. Barbour and Farrington, of the firm of I. D. Williams & Co.,
and Mr. Turner, T think. After relating all my circumstances to Mr.
Farrington, he and Turner being directors, and Barbour president, they
refused to renew my paper unless I would make a liberal payment. I
think it was in Feb. 1856 that they sent for me to come down to Terre
Haute. The Bank sent, I suppose. I went there. Iad a conversation
with Barbour and Graham. It was agreed that I should give a mort-
gage or deed to the Bank, on 260 acres of land in Coles county, and they
would renew the bills by my giving personal security, the Board would
renew the paper. 1t was the agreement that I should give the land and

personal security. 1 had not the deeds to all the land, consequently it
took me about 3 or 4 weeks to get back there. According to date of deed,
it was March 20,1856. The agreement was this: that they would renew
my paper ; I was to pay them $4,500 the following June, and another
payment the next Dec., probably; the balance one year thereafter or
thereabouts. I was there about the 20th of March, and made the deed.
I went down with the deeds as far as I had them. My, Barbour wrote
the deed ; he then went with me one or two blocks towards the Prairie
House, an(rr(mll, to some justice of the peace, a short distance from the
street we went up. I acknowledged it there before the justice. We
then went back to the Bank; then went to dinner; after which I went
back to the Bank, and asked Mr. Barbour for a memorandum of our
agreement; he wrote it, and handed it to me. I went home—put it

away with other papers pertaining to land. In January following I gave

a mortgage on all my I[llinois lands, except those above spoken of, and
placed the papers in the hands of Mr. Williamson, of Green Castle, an
attorney. During 1857 the Bank wished to kuow what that paper con-
gisted of, or what it was. I hunted tor the paper and could’nt find it.
After I came to Illinois, Dec. 25, 1857, Mr. Barbour came to my house
to sce the paper. We searched for it and could’nt find it. I wrote to
Mr. McCoy, of Indiana, to go to Mr. Williamson’s office and see if such
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a paper could be found among those other papers. McCoy came out in
a short time and brought the paper with him. I went to Terre Haute
a short time afterwards, and made this perfected deed to Early, and gave
them a copy of this paper, called the defeasance. At the time I received
it from Mr. Barbour, my recollection is that he wrote it. I immediately
left for home and put it away. Did not see it any more, as I recollect—
well, I will state this, that I never read it that I recollect of. I know I
didn’t, in fact. 1 simply wrote on the back of it, *“ C. W. Barbour’s
“ agreement,” and put it away with the other papers. The original
agreement with Graham, Barbour, and the directors, so far as I cousulted

them, was that I was to secure the Bank with this land, and give them

security for their money ; and if at any time there should be anything
due Graham & Buckingham, after the Bank was paid, they were to have

a security in the land.

I think that I had packed with H. D. Williams & Co. some 2,200 or
2,300 hogs, to be shipped to Graham & Buckingham, at New Orleans.
This was done, I think, in Dec. 1855. If pork remained at the price it
was when we had our conversation, of $18 per barrel, there.would be
nothing going to them ; if it should fall below that, there would be an
indebtedness. Q. Explain how you were in their debt. A. I under-
stood that Mr. Graham was concerned in the Bauk, deeply. The bar-
gain between Graham and I, in June or July, 1855, and H. D. Wil-
liams & Co., was this: I was to pack 2,000 hogs with them, to be
shipped to Graham & Buckingham, at New Orleans, Mr. Graham agree-
ing to advance $5 on the 100 Ibs: for pork. He advanced that, and I
failing to put in as many hogs by one or two hundred or thereabouts—I
will state this, that they were to be sent to Graham & Buckingham free
of the packing bill—free of charge.

My understanding and intention at the time I delivered the deed was
to secure the Bank first, and if there should be a debt to Graham &
Buckingham that they were to have security on the land. . Was the
deed executed with the intention of carrying out the original agrecment
of the parties? A. It was. Graham stated that if pork went down

1ere would be a debt due him. I contended that it would remain about
what it was, and I did not think there would be anything due him ; and
it there should be anything due him, I was willing he should share a por-
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tion of the secarity, but at the same time understood that the Bank was
to be secured in the first place. This $4,500 was paid in June, 1856. I
paid it to Graham for the Bank. It went to the Bank. The bills of ex-
change were renewed, I was informed, a short time after the deed was

made.

Two bills of exchange, exhibits 1 and 2, to Early’s answer, shown wit-
ness. They look as though they were correct. I was principal in those
bills, and those other gentlemen were securities. I cannot state whether

they are solvent or insolvent. Bills offered in evidence.

I was, during this time, engaged in farming and buying hogs and cat-
tle, and shipping to New York. Q. What circumstances have fastened
the recollection of the facts upon your memory? A. When I received
this instrument ot defeasance, as you call it, and read it, I did not think
it set forth the full contract in detail as agreed upon. Q. When did you
first read it? A. I presume it was in February, 1858. I have made
statements and been acting all the time upon a diffel'em
‘What do you mean by a different basis? A. I had stated to Dr. Cow-
gill, one of my securities, that the Bank held a clear deed for the land,
or a deed, you may say, for the land. Q. Repeated. A. I meant that
I had made statements that the Bank had a clear deed to the land for
that money. Q. How far, within your knowledge, was the renewal of
the bills to the Bank based upon the giving of the security to the Bank ¢
A. They refused to renew until this was done. Q. Are there any cir-
cumstances that you have not stated that impress upon your mind the
fact that there was any difference of time between the delivery of the
deed to Barbour and the defeasance to you? A. There was but one cir-
cumstance, that I can think of. After we returned from having it
acknowledged, and reflecting, at dinner, that the deed was absolute, I
thought it would be best to go back and have the agreement, as I did not
desire to lose the land.

I gave them a copy of the defeasance when I went back and corrected

the deed. Mr. S. S. Early took the copy. Mr. Barbour got it there, if

he got it at all. He did not get it at my house, that is certain.

Cross-Examined. Graham’s son came for me in Feb. 1856, to come
to the Bank that night. He delivered the message to me at my house,
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7 miles south of Green Castle, Ind. Ie probably stated his father was
there, or that the Bank wished to see me, or something to that effect.
‘When I arrived at the Bank, I met Barbour and Graham. Graham then
and there charged me with having sent the hogs elsewhere, and sold
them ; that he had advanced the money to me, and to the extent of what
I have stated—150 or 200 hogs. He did not tell me then and there that
I had got to secure him. In talking of the debt to the Bank, he spoke
of that as a considerable debt, and if pork should go down, there might
be another debt. Q. In consideration that that was a considerable debt,
and that there might be another debt, what did he claim of you? A.
The great trouble was to make the Bank secure. Q. Do you mean to
say, that because you had sent your hogs elsewhere, incurring the liabil-
ity of a large debt, the great trouble with him was to make the Bank se-
cure? A. Mostly so, it seemed to be. Q. Can youread? A. Yes; a
good hand. Q. Can you write? A. I can write a little. I write letters
in corresponding with others upon matters of business. Q. In transact-
ing important business, such as securing the title to valuable lands, is it
customary for you to make contracts without reading them? A. Itis
not very common. Q. Have you employed counsel in this case? A.
No, sir; I have’nt. Q. Who put in your answer filed yesterday? A. I
think Judge Cowgill did it. Q. Why do_you think Judge Cowgill did
it? A. He said he thought it was proper to doso. I did not ask him to
doit. Q. For whose benefit was that answer putin? I presume it was
done that it might benefit his brother, the security. I have no interest
in theland ; it has been sold from me along time. A. Ipresume his inter-
“est rums in that way. Q. Have you not told his brother frequently that
he was to be protected in this land? Not answered. Q. Has he ever
been out to see you about it? A. No, sir; he had a suit with the Bank
and came out to take my deposition. He had written to me and talked
to me about this bnsiness. Q. Has he not been very urgent about it ?
A. If things were as represented by your party, he had been misled.
He states that to me. Ie has asked me a number of times on the sub-
jeet. Q. Have you not especially desired to satisfy his mind about the

matter? A. I have desired to satisfy him. Q. You stated you had not
got deeds to all the land. What part had you not deeds to? A. The
Brian tract, that you was interested in.* I did not, in that three or four

* Nore. After filing the bill in this case, it was discovered that Robertson had only a
contract with one Wm. Brian, for one of the tracts. The bill was amended, Brian made a
party, and the title perfected before foreclosure. Asno question israised on that part of the
case, it is omitted in this abstract, by agreement.
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weeks get that deed from Brian. Q. What did you do about getting
that deed from Brian? A. He promised for two or three years to make
the deed—did not do it ; then you applied for it here, and made him
make it, It might have not been entirely that that detained me three or
four weeks. It required a trip to Illinois, and I came here.

Q. Had you never thought of wanting any evidence of your right of-a
re-conveyance of the land, until it came to you while at dinner? A. That
166 much of the bargain was overlooked at the present time. Itlacked that
much of being completed. It was agreed that I was to have a writing,
setting forth to that effect. Q. When was that agreement made? A. I
wonld think about in February. I would think about four weeks be-
fore the deed was made. Q. Why did you not demand the writing when
the deed was made, if that was the bargain? A. I think it was dinner
time of day; I might not have thought of it at that moment.

Re-Examined by defendant Early. Q. Who made the first proposition

of giving the security? A. Mr. Farrington, one of the directors of -the

Bank. Q. How long was it before the meeting with Graham? It was
somewhere between 1st of Jununary and the time of making the deed.

I did not want them to blame it on me; did’nt want my securities sued,

167 nor to be sued mysclf. Q. When and where was the deed delivered to
Barbour? A. My impression is, that it was either in the justice’s office

or at the Bank, or on the way back from the office of the notary public

or justice of the peace.
e e —————————————

C C. W. BARBOUR recalled by complainants. I went to Robertson’s
for the express purpose of procuring the copy of the defeasance. Q.

(Showing witnese a copy of the defeasance.) Where was that paper
written? A. As for where ¢47s paper was written, I cannot say. I took
one copy at Mr. Robertson’s two-story frame house near here, and I
made three copies of it—one for the Bank, one for Graham, and one I
kept myself. Of these facts I have not the least doubt. I never was at
Robertson’s house but the one time. I cannot state the difference be-
tween the original draft and the defeasance delivered to Robertson. I
made some interlineations and erasures, then made a fair copy. I re-
member that I afterwards thought the original draft fairly expressed the

168 contract. I never went with Robertson to Harper’s. It was out of my
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way. lusnally did my business before Nelson, a notary public who was
nearer. I may have gone to dinner before the papers were delivered.
The deed was delivered to me in the Bank.

day, I think, I left home. I know it was in the winter, as I headed
around a slough to get to his house, and there was ice in it. Robertson
was some time finding the paper, and did not like to let me have a copy,
for fear that some advantage would be taken of him. That was the way
he excused himself. It rather seems to me that I was not president of
the Bank at that time. Can’t say whether Robertson knew it. He may

% Examined by defendant Early. I reached Robertson’s house the same

have been aware of it.

I say I don’t recollect of insisting that the Bank had priority. I knew
what Graham claimed. My impression is, that I did not claim priority.
My. Beach found the original memorandum; and when it was found, I
considered I had triumphed in the matter of recollection. " ‘

Examined by complainants. Graham came up within two or three

; weeks after I notified him of Robertson’s making default in delivering
4

the hogs. The consultation with Robertson occurred immediately after
Robertson came up. Graham was at New Orleans when sent for. We
regarded that as an important and busy season of the year to those en-
gaged in trade operations. Graham had no other business up that I

know of.

I was in the Bank when the payment of $4,500 was made by Robert-
son, in June, 1856. TRobertson wanted to pay that money to H. D, Wil-
liams & Co., on account of pork packing. We insisted that he shonld
pay it to the Bank, on this debt, assuring him that we would discount H.
D. Williams & Co.’s paper with his endorsement, if they wanted money.
Mr. Graham may have received it. Ie sometimes assisted Mr. Beach in
the duties of cashier when he was present, though not often.

Examined by defendant Early. Graham left in a few days after he
came up. His stay was short. I could not say just when he returned
from New Orleans—probably in June. He did not stay there in the
sickly season. June would have been an average time for his coming
north. I do not remember how long he stayed during the summer. I
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sometimes acted for Graham & Buckingham, in making advances. I
think, probably, my connection with the Bank, as president, ceased in
the fall of 1857.
O e— e —

Examined by complainants. Early succeeded me as president. He
was not there during these transactions. He had previously been a di-
rector. I never went into the Bank and took a copy of the defeasance
after I left. 1 am now astockholder in the Bank. I owe the Bank about
$1,100. I have stock that cost me $2,500 par, worth now about 50 cents

to the dollar.

JOHON COWGILL, for defendants. (Shown bills of exchange.) I
reside in Green Castle, Ind. Know Vestal, McCoy, Allen and Cowgill;
he is my brother. McCoy, Allen and Cowgill reside in Putnam county,
Ind. Vestaldid, until two or three years ago. Think McCoy and Allen
are understood to be insolvent. Cowgill is in pretty good eircumstances.
Vestal was broke up when he left. Don’t know his circumstances now.

Cross-Examined by complainants. The Bank has sued Cowgill on one
bill and obtained judgment, in U. S. Circuit Court Dist. of Ind.

Defendant gives in evidence, R. S. Ind. 1843, p. 581, S. 25 and 29.

JOHN S. BEACH, for defendant Early. Examined by complain-
ants. Iam notastockholder in Prairie City Bank. Have been; owned
68 shares. Have been negotiating for sale of same two or three weeks ;
consummated transfer Monday last to S. S. Early, at 50 cents on the dol-
lar. He has paid for it. No understanding or arrangement that it is to
be re-transferred. (Complainants give in evidence, in opposition to ad-
missibility of Beach, 1 R. S. Ind., p. 157, S. 21, and p. 158, 8. 25.) The
Prairie City Bank is a bank of deposit. There are deposits in the Bank
now, and were] when I transferred my stock. Complainants read, in
opposition to Beach’s admissibility, the case Gentry vs. Alexander, 16
Ind. 471.

A. G. WALLACE, clerk, for defendant Early. I have receipted for
the costs in this case, in full, up to 16th inst.

BEACH testifies for defendant. I reside at Terre Haute. Am cashicr
of Prairie City Bank. Connceted with Bank from organization to 1855,
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as clerk and book-keeper ; been cashier ever since. Robertson’s indebt-
edness to the Bank, March 20, 1856, was about $11,500, and the same
about Feb. 20, 1856. It consisted of four bills—one due Dec. 18, 1555,
for $2,000, drawn by Vestal on Robertson, New York, endorsed by Me-
Coy, accepted by Robertson, at 135 days; one drawn by Allen on Rob-
ertson, New York, endorsed by II. D. Williams & Co., accepted, four
months, $3,000, due Jan. 1856; one drawn by Robertson on himself]
New York, accepted, endorsed by I D. Williams & Co., 30 days,
$2,000, due Jan. 1, 1856; one drawn by Robertson on Adams & Buck-
ingham, New York, acceptance waived, endorsed by Vestal and Me-
Coy, six months, $4,550, due June 24,1856. These were purchased from
Robertson j the first two and last at interest and one quarter of one per
cent per month off'; the 30-day Lill at interest off. Adams & Bucking-

ham, of" which Gmlmm was a member, owned a majority of the stock,
and Graham was a director. Robertson was very anxious to preserve
his eredit, and being unable to meet these bills, brought new bills to the
Bank to renew : but the Bank was not satistied to take them for so lar ge
an amount, without his reducing the debt or bringing additional secnrity.
(Objected to, as stating conclusions without giving language). I mean
by the word *they,” the board of directors. Robertson tailed to get
money to reduce the debt, or satisfactory personal security. The diree-
tors were aware he had land in Illinois, and insisted that he should give

a security for his indebtedness, agreeing with him, if he should do 80,

they would renew the bills past due. The proposition was presented to

the board by the president, and the board of directors instructed the

president to take from Robertson a deed of this land, and the deed was
so taken. Barbour was president. This instruction was given to Bar-
bour in Feb. 1856. Graham was a member of the board of directors.
Was present in February, when the subject of Robertson’s indebtedness
was discussed by them. I cannot give any expression ot Graham on the
subject. He was a member of the board; was very anxious to have this
debt secured. It was customary, in matters of this kind, to have a vote
by the board ; and Graham, as a member of that board, voted in the
affirmative. Thexe was nothing at all said about a debt of Robertson to
the complainants ; there was no mention made of a debt from Robertson
to the complainants.

The deed was executed at the Bank, on the 20th March, 1856. On
the 31st March there was a meeting of the board of directors, and Bar-
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bour represented that he had taken a deed agreeably to the understand-
ing, and I was instraocted by the board to renew the bills. On the
tollowing day, or the day after, I entered up the same, and surrendered
the old Dbills to Robertson. This was the deed in controversy in this suit.
Graham was not present at the last meeting of the board of directors.
There was nothing said at the time touching the deed being taken in

part security of a debt to complainants.

The first and third of the old bills were embodied in one bill ; they
were of $2,000 each. This new bill was drawn by Robertson on Adams

‘& Buckingham, New York, acceptance waived, endorsed by Cowgill

and Hamrick, at six months, for $4,200. It became due June 21, 1856.
Another bill, drawn by Robertson on Adams & Buckingham, New York,
acceptance waived, endorsed by Gilmore and Allen, six months, $3,150,
due July 4, 1856. Think name of Cowgill was added as endorser on
these bills after first presented. Think it was some time in January.
They were before the board when Graham was there. -

Robertson, Barbour and I were present when the deed was executed.
Q. (By the Court). When were the new bills exccuted? A. They were
presented in blank to the Bank some time in January; were executed, I
suppose, 31st March, when they were discounted by the Bank. I mean
that at that time they became the property of the Bank. 1 will explain
to the Court that these bills were dated on December and January.

Robertson executed the deed and delivered it to the Bank. I can’t
tell how long after, but some time after the delivery of the deed, Rob-
ertson came in the Bank and said he would like to have some writing to
show the nature of the transaction. Barbour wrote him something on a
piece of paper and handedl it to him. I know nothing of the contents
of the paper. I did notseeit. I do not know that I can give any par-
ticular langnage employed by Robertson and Barbour at the time of the
execution of the deed. It was understood by myself and Mr. Barbour
that this was to be an absolute deed, for the security of the Bank debt.
There was nothing said about the complainants’ debt. I knew nothing
of that debt at the time.

Graham, when at’home, assisted me in the Bank ; during my absence
he acted in my capacity. On the 27th June, 1856, on my return from
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dinner, he showed me some money he had received, and stated that Rob-
ertson had paid the bill that had matured, of 84,550, and that he-had

made the proper entries on the books in favor of the Bank.

About a year after the execution of the deed to the Bauk, a question
arose between Barbour and. Graham in regard to these lands. Graham
then claimed, for the first time that I heard, a share in the land, which
Barbour stoutly denied. Barbour claimed that the Bank was to be paid
before Graham should share in the land; Graham contending that he
was to share pro rafa with the Bank. Barbour insisted on his view of
the case, that the Bank was to be first paid, and then if there was any-
thing over, Graham should have the benefit of it. This conversation
was very animated, and Graham failed to impress upon Barbour’s mind
his understanding. Ie seemed greatly vexed at Barbour, and, as I
thought, yielded to the force of circumstances. Robertson was present
at this conversation. Graham’s son was book-keeper in the Bank in
February, 1856.

The Bank bonght complainants’ stock in April or May, 1857.
g 1 P Ys

The bill due June 21, 1856, was renewed by a bill drawn by Robert-
son on himself, New York, accepted, endorsed by McCoy, Vestal and
Cowgill, six months, $4,200, due Dec. 24, 1856. That bill was renewed
by a bill drawn by Robertson on Adams & Buckingham, New York, ac-
ceptance waived, endorsed by McCoy, Vestal and Cowgill, six months,
for $4,200, matured June 27, 1857. At maturity, $1,000 paid, and new
bill drawn by Robertson on Morford & Co., New York, acceptance
waived, endorsed by Allen, Vestal, McCoy and Cowgill, six months,
88,200, matured Dec. 30, 1857, protested ; $629.16 paid on this bill; no-
tice of protest duly given. The bill of $3,150, due July 4, 1856, after
payment of §150, was renewed by bill drawn by Robertson at New
York, accepted, endorsed by Allen and Rynerson, five months, $3,000,
due Dec. 4, 1856 ; was renewed by Dbill drawn by Robertson on Adams
& Buckingham, New York, acceptance waived, endorsed by Vestal and
McCoy, six months, for $3,000, due June 7, 1857 ; renewed by bill drawn
by Vestal on Morford & Co., New York, acceptance waived, endorsed
by McCoy, Allen and Robertson, six months, $3,000, matured Dec. 10,
1857 ; protested—notice duly given. The last of the two series of re-
newals, are exhibits 1 and 2 to Early’s answer.



=)

i

§

/

»

182

183

184

185

(26)

All the renewals were taken at the Bank, at interest and a quarter per
cent per month off. Q. What was the usnal bank rates at Terre Haute

at the time these several bills were taken, for time bills of that deserip-
tion on New York? (Objected to by complainants). A. It was interest,
and a quarter of one per cent. per month. Q. What was the exchange,
or premium, on bills of that description in Terre Haute, on New York,
at the time said several bills were taken? (Objected to by complainants).
A. Interest, and a quarter of one per cent. exchange ; by exchange, I
mean discount. Q. Was there any difference, and what, between the
prices at which sight bills were taken upon New York, and at which
time Dills were taken, by the several Banks in Terre Haute? (Objected
to). A. There was a difference. Sight Dbills were generally worth a
premium. The price varied for sight exchange on New York; ranging,
about that time, from a quarter to one per cent. Q. Were you present
at all meetings of the board of directors in Febrnary and March, 1856 %
A. Yes. Q. Was anything said by Graham, or any one clse, at either
of those meetings, in reference to the deed being taken in part for com-
plainants’ claim? A. Not to my knowledge was anything mentioned.
Q. At the time the said deed was presented to the board by Barbour,
March 30 or 31, 1856, what representations were made by Barbour as to
the purpose for which said deed was taken? A. Barbour assured the
board that he had taken this deed to secure the Bank debt.

Cross-Examined by complainants. You have stated that Graham was
present, and voted on a proposition ; what was that proposition? A. To
accept the deed as security for the Bank debt. Q. Who, then, consti-
tuted the board of directors? A. Barbour, Farrington, Graham,
O’Boyle, Turner, Griswold, Jones, Hanna and Ryce. I cannot state pos-
itively who were present. I was not then a member of the board. I was
a stockholder. Was acting as clerk. Q. In what form was the question
put? A. The matter had been talked of among the directors outside of
the board, and, when the terms were agreed upon, the motion was put
on taking the security and renewing the paper. Q. What terms or prop-

ositions were involved in the motion? A. When the question of taking

the security for the Bank debt, the proposition was upon taking this secu-
rity for the Bank debt. The terms were, that it the security was given,
the Dills should be renewed. Q. Was the motion submitted in writing ?
A. It was not. Q. Was any record made of the vote? A. No.
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Q. How much money did Mr. Robertson borrow from the Bank ? A.
The bills were $11,550. It is customary for the Bank to take the dis-
count out at the time of the discount. I wish to correct a statement I
made yesterday. I stated the rate of discount was interest, and a quar-
ter of one per cent. per month. At the time of the original discount,
the rate was interest, and one eighth of one per cent. per month. That
was the rate taken on these bills. Q. How much money did Robertson
borrow from the Bank on these bills? A. He borrowed the amount of
the bills, less the discount. What I mean by borrowed, is, he sold us these
bills and got the proceeds of them. Q. Was Robertson the owner of
the bills? A. Yes; so far as we know. Q. What was the relation of
the other parties to the bills? A. We regarded them as securities. Q.
Did the Bank regard them as good and sufficient sureties? A. Well, no,
sir; they did not want to hold so large an amount of their paper with-
out additional security. Q. Was Robertson present before the board
when they acted on his proposition for security ¢ A. No.

Re-Examined by Early. Isold and transferred my stock to Early,
Oct. 13, 1862. At the time these bills were taken, Robertson’s business
was that of dealing in cattle and hogs, and shipping them to New York
market. These bills were based on shipment of cattle and hogs.

Re-cross Examined. Q. Have you any expectation that you will ev-
er again own stock in the Prairie City Bank ? A. I don’t know that 1
have, sir. Q. What was the object of taking the Dbills payable in New
York? A. It was expected that the bills would be paid there when we
took them ; that cattle would be sold there to meet the bills. Q. Was
there no other object? A. There was no other object on the part of the
Bank. Q. Did not the Bank consider money in New York, as a fund
on which to draw for sight exchange, worth more than money in Terre
Haute? A. Yes. Q. Did they not take bills payable in New York for
the express purpose of providing themselves with sight exchange? A.
Well, they preferred New York bills to home paper ; they considered
them worth more to them.

Stipulations of August 28, 1860, and October 18, 1861, offered by de-
fendant.

Defendant offers sec. 24 of the Free Bank Law of Indiana.
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It is now stipulated and agreed by the partics, that the several statutes
of Indiana and New York, and parts of the same given in evidence by
the parties respectively, shall be referred to in the printed volumes in
this or the Supreme Court, if the case shall go there, without setting
them out at large in the bill of exceptions, in the same manner and with

like effect as if' they were written therein in full.

ROBERTSON re-called by defendant. I was present in the Bank,
about a year after the giving of this deed, at a discussion between Bar-
bour and Graham touching this security. Beach, myself, Barbour and
Graham were present. Graham and Barbour were talking about this
memorandum I hold—called a defeasance. Graham insisted he had an
equal right with the Bank, and Barbour denied it. Barbour contended
that it never was the understanding that he was to have a pro rafa, or
something to that effect, but that the Bank was to be first paid. The sub-
stance of the conversation between Graham and Barbour and my\seli “at

the Bank, at the meeting in Iebruary, 1856, of which I have spoken,
amounted to this: That the Bank was to be secured by the additional
security of this land ; that they would then renew my paper, and the
Bank being secured, if there should be anything due Grabam that then
he might come in, or was to come in, or share a part in it, or something
to that effect; the substance was, that the Bank was to be secured by
this land. I did not understand that they were to share alike, but that
the Bank was to be first paid. There was not anything due from me to

the complainants at that time.

Cross Examined by complainants. Q. Who have you been talking
with about your testimony since you were first examined in this case?
A. Judge Smith asked me a question or two how it was ; I believe he
only referred to this subject we have been discussing now. Q. When
was the mistake in the first deed discovered ? A. In 1858 ; Early dis-
covered it ; asked me if the lands lay together. I drew a plat; he said
Barbour had made a mistake.

Complainants gave in evidence sec. 7, 1 R. S. Ind. p. 345.

Defendant gives in evidence the law of Ind. R. S. 1843, art. 3, title,

“ Interest on Money,” p. 580.

Signed, Oct. 22, 1862. 0. L. DAYVIS, [Seawn.]
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April 21, 1863, Decree. It appearing to the satisfaction of the Court
“ that, at the time of negotiation and of the execution of the deed from
“ defendant Robertson to Barbour, and of the defeasance in the bill of
¢ complaint mentioned, it was the agreement and intention of the parties,
‘“ and parties in interest, that the indebtedness of said Robertson to the
“ said Bank should Le first secured by the said deed, and that after the
“ payment of the said Bank debt, the residue was to be applied to the
“ payment ot the indebtedness to complainants, and that the said deed
“ and defeasance were respectively executed and delivered with such in-

‘“ tention and understanding ;

“ And it appearing, from the report of the special commissioner in this
“ case, that said land was by him sold under decree of the court, at pub-
“lic sale, at and for the sum of $5,448.50, to the defendant Early, presi-
“ dent, and for said Bank, which sale was afterwards confirmed by the
“ court ;

“ And it appearing that there now remains due to the Bank, on account
¢ of the said indebtedness of the said Robertson, secured as aforesaid by
“ the said deed, the sum of $6,800, including interest, a sum more than
“ sufficient to absorb the whole of the proceeds of the sale;

~« And the court being satisfied that the said Bank is entitled to the
“ priority in the said security, and thatits rights and equities are superior
“ to the rights and equities of the complainant, and that the complain-
‘ ants cannot set up the plea of usury, as against the indebtedness of the
“ said Robertson to the said Bank, and that there is insufficient proot
¢ that said indebtedness, sccured as aforesaid, or any part of it, is usu-
“ rions—

¢ It is therefore, by the court, adjudged and decreed, that out of the
“ said sum of $5,448.50, the costs of this suit be first paid, and that the
* remainder thereof be applied to the payment and discharge of so much
“of the said indebtedness of the said Robertson to the said Bank.”

Appeal prayed ; granted; bond to be filed in 60 days.
June 2, 1863, bond filed and approved.
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ASSIGNMENT OF ERRORS.

1. The Douglas Gircuit Court erred in deciding and decreeing that
the Prairie City Bank was entitled to be paid its debt in full out of the
proceeds of the mortgaged premises, before the appellants should partic-
ipate therein.

2. Said court erred in excluding the appellants from participating in
the mortgage security.

8. Raid court erred in permitting the Prairie City Bank to receive
any of the proceeds of the mortgaged premises, until the debt of the
appellants was fully paid.

4. Said court erred in deciding that the securities of the Bank were
not usurious, and in holding them valid.

GOOKINS, THOMAS & ROBERTS,
Attorneys for Appellants.




