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APPELLANTS' BRIEF.

1st. The motion to suppress depositions of Stewart and Lombard
should have prevailed; the latter part of Stewart’s answer to 6th
interrogatory is incompetent testimony.

1. Being a recital in a deed between strangers, it could not bind
defendants nor be evidence against them for any purpose.

2. It details the contents of a writing, and is not, therefore, the

f=})
best evidence.

Lombard’s deposition should have been suppressed.

1. Because there was no fair compliance with our statute, as to
notice.

It is the right of the party served with notice to be present, by
himself and counsel, to cross-examine the witness; this is the plain
import of our statute; and anything done by the party taking the
deposition, in chief, to interfere with this right will be cause of
objection to the deposition.

Here the defendants were called by the plaintiff, himself, to be,
at the same time, at a point 90 to 95 miles distant, to take the dep-
osition of another witness; they attended there, and were thus pre-
vented from being present to cross-examine Lombard. See Free-
man’s affidavit.

In Vermont, a notice to take a deposition in term time, was held
insufficient, on the ground that the party was entitled to be present
with his counsel, when it was taken ; and this could not be required
of him during term time.

Stephen vs. Thompson, 28 Vermont Rep., 77.
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2.- Lombard’s testimony is, for the most part, mere hearsay ; and
so; incompetent.

For these reasons,-and that the whole of Stewart’s testimony is
of too'loose a character to establish the fact sought to be proved :-
both depositions were improperly admitted.

2d. On the proof, as it stood, the note was not not properly let
n evidence.

It had been endorsed to, and was the property of, Babcock ; the
legal title was in him, and not in plaintiff. See brief, &c., in case
Wears vs. Parrish, preceding.

3d. Mileham'’s testimony about the bonds and deeds stated to be
given in the name of Hankinson and Freeman to Babcock and Mul-
ford, and by Wiley to Hankinson and Freeman, was improperly
admitted ; on the points really in issue, it was proving the contents
of written instruments by parol, which cannot be done except on
notice to produce. See books, passim.

4th. Defendants should have been allowed to read in evidence
the contract of May 4, 1857, from Babcock to Mulford.

This was material, to disprove the statements of Mileham, made
on part of the plaintiff, and to discredit his whole testimony ; as also,
to show that the sanction by Hankinson and Freeman, of the endorse~
ment of the note, if ever given, was fraudulently obtained.

For similar reasons, the testimony of Mulford about the gold watch
and chain, was improperly excluded.

This latter evidence, moreover, was not objected to by plaintift
when first given ; this was only done after cross examination by the
plaintiff, which brought the evidence more directly home to the case.

oth. The instructions for plaintiff are believed to be all, in form
or substance, or both, more or less faulty ; the attention of the court
is, however, more particularly asked to the following :

The 2d instruction shuts the jury up to find for plaintiff, on the
sole condition thit defendants did not object to Mileham’s act in
endorsing their names when made known to them ; tho’ wholly un-
authorized and without any consideration.

Under this, the plaintiff, nor any other, need have sustained any
injury from their silence ; and the endorsement may have been ob-
tained by fraud within the meaning of the statute, and the subsequent
parties, including the plaintiff, may have known it.
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The 3d and 4th instructions are too broad, and in their application
to this case calculated to mislead the jury; upon the 4th, also, it
may be remarked, that merely putting the note in circulation before
due, is not enough ; the subsequent holders must be so, 2 good faith,
and for value.

The 5th instruction is wholly objectionable in this: The court tells
the jury, in terms, that the endorsing of notes is a usual incident to
trading in lands and disposing of the notes received in exchange ;
this was a fact for the jury to find, on evidence, and not for the
court; and. in so instructing, the court mistook its province, and
usurped that of the jury.

The law is for the court, the facts for the jury.
16 I1l. Rep., 286-416.

Instruction 6, is quite too loose—but means this, if anything:
That a general authority to negotiate notes in the name of the prin-
cipal, precludes the principal from showing fraud in the execution
or want of consideration, i any particular case, as against a bona

fide holder ; nor is any exception made of cases of endorsement after

maturity.

This instruction is not law, and could only confuse and mislead the

jury.

The Tth instruction assumes that the non-residence of the maker
of the note in suit, when it fell due, has been proved, and tells the
Jjury that this, and the mere giving of the note in evidence, concludes
defendants, unless they have ‘shown a good defence;” the court
was not authorized to take these facts for granted, and deduce the
consequence indicated ; it was in fact, taking the case from the jury
to find out, if they could, what made a ‘ good defence,” and leaving
them after the case was established by the court against the defend-
ants.

The distinction designed by the 8th instruction to be taken under
our statute, is not well founded ; the substance of the instruction, as
applied to the case, if rightly apprehended, is this; That tho’ the
endorsement of the note by Mileham was a mere fraud upon the de-
fendants, or forgery of their names; yet, if Babcock, the immediate
assignee, had no hand in it, the defendants are bound by it.

This cannot be law.

The 10th and 11th instructions for plaintiff do not state the rule
of law, in the matter referred to, correctly; while the jury may not
arbitrarily disbelieve a witness, they are yet to judge of the truth of
his testimony from his manner and appearance in giving it, as well
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as from facts and circumstances sworn to, and tae general harmony
of the evidence; this, the jury would not understand from either of
these instructions.

The 2d instruction asked for defendants, is law ; and should have
been given, as asked.

As modified and given by the court, the rule is so emasculated
and uncertain as to be, in truth, no rule—but a medley of words,
rather, tending to confuse and mislead the jury in their deliberations.

6th. For reasons assigned in the motion, and in part before indi-
cated, the new trial asked should have been granted; there was,
moreover, no sufficient or proper evidence that the maker of the
note was a non-resident, or absent from the State, was to authorize
suit against the assignees; and if the depositions of Stewart and
Lombard be excluded, there is no evidence on this point.

The weight of evidence is also ugainst the validity of the assign-
ment, on which defendants are held.

J. K, COOPER, for Appellants.
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SUPREME COURT OF ILLINOIS.
Third Grand Division.— April Term, 1861.

Ausrose C. HANKINSON,

; Appellants.

ALFAED, EREEMAN Appeal from County Court of Peoria
vs. County

Bexsamiy LoxBarp, Appellee.
ABSTRACT.

This is an action of assumpsit brought to the August Term, A.D., 1859, of
the County Court of Peoria County, by appellee against appellants, as endorsers
of the following note:

$2'75 , Peoria, May 4, 1857.
“ Two years from date, I promise to pay Hankinson & I'reeman, or order,
“ Two Hundred and Seventy-Five Dollars for value received at six per cent. in-
“ terest from date.” (Signed) “D. MULFORD.”
Endorsed.

*“ Pay Benjamin Lombard.”
“ HANKINSON & FREEMAN.”

The declaration contains one special count in the common form, with averment
that at the maturity of said note andat all timessince, said Mulford was, and yet s,
a non-resident of Illinois ; and without said State, so that process could not be
served on him. Thereis also a count for money had and received.

Ist. General issue.

2d. Non est factum, sworn to by defendants.

3d. That said Mulford was not a non-resident, &c.

4th. Thatsaid Mulford was not without the State, as in said declaration alleged.

Issue joined on all said pleas.
Motion by Defts to suppress depositions of Stewart & Lombard. Overruled.
Agreement that notice to Freeman for taking of depositions sufficient.

Trial by jury at March Term, 1860. Verdict for plffs., March 29, 1860. Motion
for new trial.  Motion overruled.

Appeal prayed.

Bill of exceptions filed October 2£th, 1859, shows that Defts moved to sup-
press depositions of John C. Stewart & Isaac G. Lombard. Because,

1st. Not taken before a legally authorized officer.

2d. Latter part of Stewart’s answer to Gth question, incompetent testimony.

3d. Lombard’s deposition incompetent and irrelevant testimony.

4th. Same time set to take deposition of Lombard as of Stewart and at a
different and distant point. That defendant’s were present to cross examine
Stewart, and thus prevented from attending to cross examine Lombard as shown
by affidavit of Freeman, set out. See affidavit, pages 19 and 20 of Record which
shows service of notices to take both said depositions at same time, viz: that of
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Stewart at Galesburg, in Knox county, and that of Lombard at Henry, in Mar-
shall county—the former 55 miles west, and the latter 40 miles north-east from
Peoria. That Deft’s attended at Galesburg at the time named ; but were prevent-
ed by distance, &c., from being present to cross-examine Lombard.

Notice to take deposition of said Stewart, at Galesburg, on the l4th of Sept.
1859, between 8 A. M. and 6 P. M., of said day.—Page 20 of Record.

Deposition of James C. Stewart: Am thirty-seven years old, reside in Gales-
burg, Illinois : am a dealer in Real Istate, know David Mulford, have known him
about three years, do not know certainly where he resided during April, May, June
and July, 1859. Is a widower and has no permanent home, spends considerable
time in trading. Most of the time I have known him, he has lived in Cincinnati,
Ohio. Iave corresponded with him mainly at that point. The same is true of

the four months referred to above. Ile hasspent part of his time with his child-
ren at Genesco, in this State ; he was there on the thirty-first of July last, and
made a deed of assignment to me, in whichhestated his residence to be Cincinnati,

Ohio. The vecital in Mulford’s assignment about his residence, here given, is the
part of answer to 6th int.  Excepted to.

Deposition of Isaac G. Lombard: 1 reside in the town of Truro, Barnstable
County, Mass.; had occasion to enquire after the residence of David Mulford ; did
s0 on February 19th, 1859, at Cincinnati, Ohio, and found him in an office up
stairs, in a building on corner of Main and Rast Seventh streets, Cincinnati,
Ohio, where he had a safe and kept his papers. Mulford told me he lived about
Cincinnati, Ohio, most of the time : that his post office box was 382, Cincinnati,
Ohio: that when there for any length of time he stopped at Mrs. Cranston’s, Cov-
ington, Kentucky, but when he arrived on night trains he stopped at the U. S.
Hotel, Cincinnati. 1 enquired of as many as six persons, about his residence.
About May 5th, ?59, 1 enquired at Galesburg, 1llinois, of John C. Stewart. About
the first of July, '59, T enquired at Galva and at Cambridge, llinois. David Mul-
ford’s residence from the middle of April, 1839, to the first of August, 1859, was
at or near Cincinnati, Ohio. Don’t know his residence since August 1, 1859. Up
to Aug. 1, 1859, Mulford did not reside in Illinois.

Notice to take deposition of said Lombard, at Henry, Marshall County,
on the 14th of September, 1859, between 8 A. M. and 6 P. M. of said day.

Motion to suppress overruled, and Defts except.

Bill of Exceptions No. 2: filed March 30th, '60, shows that on the trial, plaintiff
offered first the note and endorsement above set out, to the reading of which to
the jury Defts. objected. PIff. then called John Mileham and offered to prove by
him that the endorsement isin his (witnesses) hand writing; that the same was done
in absence of Defts. That witness made said endorsement, as their agent, and
with their authority. To the calling of said witness for which purpose Defts. ob-
jected. Objection overruled and Defts. excepted. Said Mileham then testified that
he had seen said note. It was givenin May, 1857. I was agent for Defts. and
had been for some time, perhaps a year previously. Defts. were land dealers in
Peoria, doing an extensive business. Witness was their general agent to sell
lands and take notes. Ilad no written authority from Defts. This note was giv-
en for lots in Town of Galva, enry Co. Tl Defts. had land in Henry Co. and
one picce in Warren Co. I traded the patent titles to four tracts, three in Hen-
ry and one in Warren Co.. with one Babeock, for 5 Galva Lots. The titles to
Jands, so traded we did not expect to get anything for. They were worthless, 1
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deemed them no titles. Defts. had often told me to trade them off so as to get
their money back. When I traded them for the Lots I executed a Bond to Bab-
cock in the name of Hankinson and Freeman for them, un‘d took a deed to Hank-
inson and Freeman fur the lots from Wiley who held the title. These lots I af-
terwards sold to Mulford. There were five of them. I think I executed a Bond
to Mulford in name of IHankinson and Freeman for title to the lots, and took from
Mulford note sued on, and one other of the same amount for the lots. At Mulford’s
suggestion I bronght the deeds from Wiley for the lots to Hankinson and Freeman, a
week or ten days after the trade, and they executed deeds to Babcock for the same
lots for which I had made Bond to Mulford. This testimony about said bonds
and deeds objected to by Defts., and production ofsaid bonds and deeds called for.
Objection overruled. Evidence admitted, and Defts. except. Witness further tes-
tified, 1 assigned said Mulford notes, by writing names of Hankinson and Free-
man thereon and deliver=d them to Babcock. This was on Monday, May 4, '57.
I traded the lands to Babcock May 2, '57. Next day 1 traded the lots to
Mulford, and on Monday I traded the notes to B \beock. I got for Defts. from
Babeock, for endorsing the notes to him, three of the patent titles 1 had
traded to him for the lots. The other Patent title he retained and snrren-
dered the bond I had given him. 1 made him a new bond for the tract he re-
tained. Defts. afterwards made a deed to Babcock therefor. (Defts. here ob-
jected to this evidence unless said bond be produced. Objection overruled, and ev-
dence abmitted and Defts. exc=pt.) Defts. got the bencfit of lands taken back from
Buhcock.\:ﬁn' the Patent title which Babcock retained—

QB gave me notes amounting to 175 dollars, which 1 gave Defts  (Objection by
Defts to evidence about said notes unless produced, or notice to Defts. Overruied,
and Defts except.) Witness further stated. When I returned to Peoria, 1 delivered
to Defts the deed from Wiley for the 5 Galva lots, and told them all about the
trade. 1 don't remewmber what they said, but they found no fanlt, and I understood
them as ratifying my actsin the matter.  They kuew Mulford—were engaged in
the same business. 1 don’t know whether they knew his pecuniary circumstances.
I never heard them spealk of his property. Ile was generally considered solvent
at that time. I thought him to be a man of considerable means. 1don’t know what
his means were when note fell duc. I executed this assigament by virtue of my
general agency. 1 had once before discountel and assigned for Plffs, a note of
theirs on Holloway & Boggess, to which Pifls made no objection. Plfis here again
offered said note and endorsement in evidence, which were admitted by the court
and read to jury, against objection of Defts, to which Defts excepted.

Cross Ex. Witness said. This endorsement was made either the day of date of
note, or day after, I am n tcertain which.  The trade for the lots was on Satur-
day, May 2d,’57. Babcock had bo’t the Lots from Wiley and had Wiley make
deed direct to Defts. I had a written authority from Defts sometimes, where 1
was not known. I made Bonds under scal in their names without written author-
ity. Defts knew of Bonds I made to Mulford in this case. 1 told them of it. The
deed which Defts made for Lots to Babcock, T mailed to I D. Ward, of Galva, a
week after the trade, to be delivered to Babeock, when Mulford would surrender
Defts Bond for the lots to him. 1 afterwards got the deed from Ward and deliv-
ered it to Babcock. T don’t know whether Babcock gave any Bond to Mulford
for the lots. The only Bond I know enything of as having passed for these lots is
the one I gave Mulford in name of Defts as above stated. I suppose Mulford
still holds this Bond for the lots. All Defts got for endorsing these notes was the
three patent titles, T had traded Babeock. The $175 was given for title retained
by Babcock. The titles taken back I considered scaly. Defts told me, when 1
was out and sold lands T should sell the notes for 10 per cent. discount. Don’t
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know whether 1 ever endorsed notes for them, except in case of Holloway &
Boggess.

Re-Ex. Told Defts when I came home, I had endorsed this note. Nothing was
ever said to me about endorsing notes without recourse. Two of the titles [ took
back from Babcock, Isold to Holloway & Boggess, I think for $250 or $300 and
and took their notes to Alfred Freeman. Freeman has sued Holloway & Boggess
for same in this Court, and recovered judgment, and Holloway & Boggess, have
appealed to Supreme Court.

2d Cr. Bx. Two of tracts I took back, were in same Township one on section
18, one on sec. 20, 9 north, 1 west, I think. Can’t clearly recollect the numbers.
The other lay in another county. I sold two ofthem to Ilolloway & Boggess, can’t
recollect the numbers, have memorandum at my office from which I can tell. Wit-
ness here requested by Defts. Atty. to go and consult his memoranda to fix defi-
nitely the lands sold to Holloway & Boggess and went out but did not return, tho’
twice called. PI next offered and read in evidence to jury,subject to objections
before taken, the Depositions of Stewart & Lombard, above set out. PIff. then rest-
ed. Defts. then offered and read following note, viz:

Proria, April 24, 1857.
Onc year after date we promise to pay to the order of Alfred Freeman, four
hundred and one dellars for value received, bearing interest at six per cent. from
date. IOLLOWAY & BOGGESS.

Having first identified said note by Mr. Williamson, as same referred to in tes-
timony of Mileham, as taken by him on sale of land to Holloway & Boggess, und
on which judgment was rendered, and appealed from to Supreme Court. Deft
next called David Mulford, who said my name is David Mulford, and being shown
note sued on, said, I gave it at time it bears date, I gave at same time another
note, the same as this, only payable in one year. The consideration of the note
was the purchase from Babceek of Galva property. Babcock, at the same time
gave me his title Bond for said property. Witness here produced a contract, da-
ted May £th, 1857, executed by Franklin Babeock to witness, covenanting to con-
vey to witness lots 111 and the N. W. qr. of Lot 109 part of the N. W. qr. of'sec.
314 T. 14 N. R. 4 E., upon the payment by witness of two notes drawn by witness.
Two notes in favor of Hankinson & Freeman in the sum of $275 each. One pay-
able May 4th, 1858, the other payable May 4th 1859, and taxes on said lots. And
said this is the Bond referred to. It was executed to me at time it bears date, by
Babceock. Is the only Bond I ever held or have any recollection of receiving for the
Jots for which these notes were given. Delfts. then offered said Bond in evidence.
PIff. objected. Objection sustained aad Defts. excepted.  Witness further said 1
never received any Bond from Haunkinscn & IFreeman, or their agent for Galva
Lots. My trade was with Babcock. Idid not know Iankinson & Ireeman, or
Mileham, to my recollection in it, any further than the notes were madeto Hank-
inson & Freeman, and 1 did this, simply because it was requested and it was im-
material to me to whom they were payable. I bought no Galva Lots except those
named in this Bond. There was one lot and a quarter sold to me by Babcock for
which the two notes of $275 each were given.

Cr. Ex. My impression is my trade for the lots was entirely with Babcock.—
Mileham was present and dvew the notes. The Bond Babcock drew—DMileham
and Babeock figured together for sometime. 1 don’t remember knowing Mileham




5

or Hankinson & I'reeman in the trade. I know nothing of the Bond I hold, being
given in consequence of any trade between Mileham and Babcock. I only know
of my trade with Babcock. Know nothing of any other.

Re. Ex. In addition to the notes givenby me in this trade, I also gaveas part
consideration for the lots, a gold watch and chain valued at $150, as the cash, pay-
ment.

2 Or. Bx. I cannot say whether Mileham knew said watch and chain were giv-
en in the trade, I think he and Babcock were both present. I afterwards saw the
chain in Mileham’s hands and talked with him about trading for it. PIff. then
moved court to exclude this evidence about the watch and chain, as being irrele-
vant. Motion sustained and Defts. excepted. This was all the evidence in the
case.

PIff. asked the following instructions :

1st. 1f jury believe from the evidence that Mulford executed the note sued on, to
Defts. and Defts. or their authorized agent, assigned the note in blank, and deliver.
ed it to Babcock before due, and that it afterwards, before due, came to the hands
of PIff. they will find for PIff.

2d. If jury believe from the evidence that Mileham had no authority ta act as
Defts. agent when he assigned the note, yet if his acting as such agent, subse-
quently came to their knowledge, and they did not object. ~ PIff. shall recover.

3d, Iven if the agent exceeds his authority, if when his principal is informed
of his act, he does not object to it, or approves it, this amounts to a ratification of
the principal, and is as binding as if the agent had authority before so acting.

4th. Tt makes no difference what the consideration of the note is, between
Mulford and Defts. or whether there was any for making it. If thenote was as-
signed and put in circulation by Defts. or their authorized agent—or which was
subsequently ratified by Defts., PIff. must recover.

5th. If Mileham had authority from Defts. tobuy, sell and trade lands or dis-
pose of notes taken in such sale or trades, for them and in their name, the law
presumes he was authorized to do whatever is usual and customary in such busi-
ness, (except making deeds, which he could only do by power under seal.) And
the giving, taking and endorsing notes is a usual incident to such transactions.

6th. If Mileham had authority to negotiate paper in their name, either for
purposes of trade or discount, any bona fide holder, of paper indorsed by him in
the name of his principals is entitled to recover on it, notwithstanding there may
have been fraud in exccution of indorsement on part of agent, or want of consid-
eration for the indorsement.

7th. Jury are instructed, that when PIff. gave in evidence the note sued on,
and proved the non-residence of the maker, at the time it fell due, the liability of
Defts. is established and the burden of proofis on Defts. to show a good defence,
and if Defts have failed to show a good defence, you must find for PIff.

8th. Jury ave instructed, that the fraud which will vitiate a note in the hands
of bona fide holders, is not fraud in the execution ; but in oblainiug the execution
of the note ; and though they may believe that as between Mileham and Defts
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“there was fraud in the execution of the note, yet if there was no fraud on the part
of the immediate assignee, in obtaining the execution by Mileham, this fraud
cannot vitiate the note.

9th. Fraud is never presumed against any one, and the party setting up frand
must prove it by clear and positive evidence.

10th. The Jury must consider all the evidence in the case, and circumstances
sworn to, to determine truthfulness of the witness, also, length of time that has
elapsed since the occurrence of the events sworn to ; and unless they believe from
all the facts and circumstances sworn to, that the witness swore false, they are
bound to believe him.

11th. The Jury are bound to believe the testimony of witnesses, unless im-
peached, or unless they cannot reconcile their testimony, and make it harmonize
with all the facts and circumstances proven. All of which were given to the jury
and to the giving of which Defts. excepted.

Instructions asked by Defts.

l1st. Unless the Jury believe from the evidence that the assignment on the
back of the note was made by Defts., or one of them, or by their authority, or
if without authority, was afterwards expressly sanctioned by them, with a full un-
_derstanding of all the facts, they must find for Defts.

2d. The only proof before the jury of authority to make said assignment, or

of acquiescence in it, is that of Mileham, and if the jury believe he stands suc-
«cessfully impeached in any one material part of his testimony, they may properly
disregard his testimony altogether, as unworthy of credit, and in that event find
for Defts.

3d. The maxim of law in regard to credit of witnesses is, that where a witness
isshown to have sworn wilfully false in any one material particularin the suit, he
may properly be regarded as unworthy of credit in all other parts of his testimony
not corroborated by other evidence.

Which instructions were given as asked except the second, which the court
refused to give as asked and gave the same, modified as follows, viz :

2d  The only proof before the jury of authority to make said assignment, or of
acquiescence in it, is that of Mileham, and if the jury believe he stands success-
fully impeached in the material parts of his testimony, they may properly take
such impeaching evidence into consideration, to determin them in disregard-
ing his testimony altogether, as unworthy of credit, and in that event find for
Defts

To the modifying of which 2d instruction and giving the same only as modified.
Defts. objected and excepted. Jury returned verdict for PIfT. for $322 85. Mo-

tion for new trial and in arrest of judgment. Because :

ist. Court admitted improper evidence on part of PIf. and erred in refusing to
compel production of papers called for by Defts.

2d. Exclusion of proper evidence offered by Defts.




,; ’

3d. Lrrorin instructions ‘given for. PIff.

4th. Refusal of proper instructions asked by Defts.

5th.  Court erred in modifying instructions asked by Defts.
6th. Verdict against law and instructions given.

Tth. Verdict against evidence.

8th. Verdict should have been for Defts.

Motion overtuled and judgment for PIff. Exception by Defts.

ASSIGNMENT OI'" ERRORS.

Ist. Tn overruling motion to suppress depositions of John C. Steiart and
Isaac G. Lombard and admitting the same and each part thereof in evidence.

2d. In admitting Mileham to prove assignment of note, and allowing said note
‘to be read in evidence.

3d. In permitting evidence of writings to be given without producing the
same.

4th. In excluding proper evidence offered by Defts.

5th. Lrror in instructions given for PItff.

6th. Iniefusing proper instructions asked by Defts., and in modifying the
‘same. '

Tth. Inoveiruling motion for new trial and arrest, and rendering judgment for
PIff.

8th. In not rendering judgment for Defts.

J. K. COOPER, for Appellants.
Joined in error hy M. WiLLiamson, . for Appellees.




SUPREME COURT OF ILLINGIS.

’I‘hinl'(iramI/Di\'ision—Jpril Term, 1841,

Aysrise C. .I[,\}EK[NSO.\', Apnellants
ALFRED I'REEMAN, <Pt b
© Vs,

BentayN Loynarn, dppellee.
APPEAL FROM PEORIA Co. COURT

ABSTRACT.

11: Cotcn, Printer, Peoria, 11




Pages.

a, 2.

10.

14, 16.

16.

I7.

I8,

19, 20,

SUPREME COURT OF ILLINOIS.

Third Grand Division.— April Term, 1861.

Axsrose C. HaNKINSON,
Appellants.
AUFRED FREEMAN, .
Appeal from County Court of Peoria
vs. County
Benyayin LoxBarp, Appellee. J

ABSTRACT.

This is an action of assumpsit brought to the August Term, A.D., 1859, of

the County Court of Peoria County, by appellee against appellants, as endorsers
of the following note:

$2'76 Peoria, May 4, 1857.

“ Two years from date, I promise to pay Hankinson & Freeman, or order,
“ Two Hundred and Seventy-Five Dollars for value received at six per cent. in-
‘““terest from date.” (Signed) “D. MULFORD.”

Endorsed.
‘“ Pay Benjamin Lombard.”
“ HANKINSON & FREEMAN.”

The declaration contains one special count in the common form, with averment
that at the maturity of said note andat all timessince, said Mulford was, and yet is,
a non-resident of 1llinois ; and without said State, so that process could not ke

served on him. Thereis also a count for money had and received.
1st. General issue.

2d. Non est factum, sworn to by defendants.
3d. That said Mulford was not a non-resident, &c.
4th. That said Mulford was not without the State, as in said declaration alleged.

Issue joined on all said pleas.
Motion by Defts to suppress depositions of Stewart & Lombard. Overruled.
Agreement that notice to I'reeman for taking of depositions sufficient.

Trial by jury at March Term, 1860. Verdict for plffs., March 29, 1860. Motion
for new trial.  Motion overruled.

Appeal prayed.

Bill of exceptions filed October 24th, 1859, shows that Defts moved to sup-
press depositions of John C. Stewart & Isaac G. Lombard. Because,

Ist. Not taken before a legally authorized officer.

2d. Latter part of Stewart’s answer to 6th question, incompetent testimony.

3d. Lombard’s deposition incompetent and irrelevant testimony.

4th. Same time set to take deposition of Lombard as of Stewart and at a
different and distant point. That defendant’s were present to cross examine
Stewart, and thus prevented from attending to cross examine Lombard as shown
by affidavit of Freeman, set out. Sce affidavit, pages 19 and 20 of Record which
shows service of" notices to take both said depositions at same time, viz: that of
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Stewart at Galesburg, in Knox county, and that of Lombard at Henry, in Mar-
shall county—the former 55 miles west, and the latter 40 miles north-east from
Peoria. That Deft’s attended at Galesburg at the time named ; but were prevent-
ed by distance, &c., from being present to cross-examine Lombard.,

Notice to take deposition of said Stewart, at Galesburg, on the 14th of Sept.
1859, between 8 A. M. and 6 P. M., of said day.—Page 20 of Record.

Deposition of James C. Stewart: Am thirty-seven years old, reside in Gales-
burg, Illinois * am a dealer in Real Estate, know David Mulford, have known him
about three years, do not know certainly where he resided during April, May, June
and July, 1859. Is a widower and has no permanent home, spends considerable
time in trading. Most of the time I have known him, he has lived in Cincinnati,
Ohio.  Iave corresponded with him mainly at that point. The same is true of
the four months referred to above. Ile hasspent part of his time with his child-
ren at Genesco, in this State ;s he was there on the thirty-first of July last, and
made a deed of assignment to me, in which hestated his residence to be Cincinnati,
Ohio. The recital in Mulford’s assignment about his residence, here given, is the
part of answer to 6th int. Excepted to.

Deposition of Isaac G. Lombard: I reside in the town of Truro, Barnstable
County, Mass.; had occasion to enquire after the residence of David Mulford ; did
80 on I'ebruary 19th, 1859, at Cincinnati, Ohio, and found him in an office up
stairs, in a building on corner of Main and East Seventh streets, Cincinnati,
Ohio, where Le had a safe and kept his papers. Mulford told me he lived about.
Cincinnati, Ohio, most of the time ; that his post office box was 882, Cincinnati,
Ohio; that when there for any length of time he stopped at Mrs. Cranston’s, Cov-
ington, Kentucky, but when he arrived on night trains he stopped at the U. S.
Hotel, Cinciunati. I enquired of as muany as six persons, about his residence.
About May 5th, 59, I enquired at Gualesburg, 1llinois, of John C. Stewart. About
the first of July, 59, 1 enquired at Galva and at Cambridge, Illinois. David Mul-
ford’s residence from the middle of April, 1859, to the first of August, 1839, was
av or near Cincinnati, Ohio. Dou’t know his residence since August 1, 1859. Up
to Aug. 1, 1859, Mulford did not reside in 1llinois.

Notice to take deposition of said Lombard, at Ilenry, Marshall County,
on the 14th of September, 1859, between 8 A. M. and 6 P. M. of said day.

Motion to suppress cverruled, and Defts except.

Bill of Exceptions No. 2: filed March 30th, ’60, shows that on the trial, plaintiff
offered first the note and endorsement above set out, to the reading of which to
the jury Defts. objected. PHE. theu called John Mileham and offered to prove by
him that the endorsement isin his (witnesses) hand writing, that the same was done
in absence of Defts. That witness made said endorsement, as their agent, and
with their authority. To the calling of said witness for which purpose Defts. ob-
Jjected. Objection overruled and Defts. excepted. Said Mileham then tesfified that
he had seen said note. It was givenin May, 1857. 1 was agent for Defts. and
had been for some time, perhaps a year previously. Defts. were land dealers in
Peoria, doing an extensive business.  Witness was their general agent to sell
lands and take notes. IIad no written authority from Defts. This note was giv-
en for lots in Town of Galva, ITenry Co. TIl.  Defts. had land in Henry Co. and
one piece in Warren Co. I traded the patent titles to four tracts, three in Hen-
ry and one in Warren Co.. with one Babeock, for 5 Galva Lots. The titles to
lands, so traded we did not expect to get anything for. They were worthless, I
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deemed them no titles. Defts. had often told me to trade them off so as to get
their money back. When I traded them for the Lots I executed a Bond to Bab-
cock in the name of Hankinson and Freeman for them, and took a deed to Hank-
inson and Freeman for the lots from Wiley who held the title. These lotsI af
terwards sold to Mulford. There were five of them. I think I executed a Bond
to Mulford in name of Hankinson and Freeman for title to the lots, and took from
Mulford note sued on, and one other of the same amount for the lots. At Mulford’s
suggestion I brought the deeds from Wiley for the lots to Hankinson and Freeman, a
week or ten days after the trade, and they executed deeds to Babeock for the same
lots for which I had made Bond to Mulford. This testimony about said bonds
and deeds objected to by Defts., and production oi'said bonds and deeds called for.
Objection overruled. Evidence admitted, and Delts. except.  Witness further tes-
20 tified, 1 assigned said Mulford notes, by writing names of IHankinson and Free.
man thereon and deliver=d them to Babcock. This was on Monday, May 4, ’57.
I traded the lunds to Babcock May 2, ’57. Next day I traded the lots to
Mulford, and on Monday T traded the notes to Babcock. 1 got for Defts. from
Babcock, for endorsing the notes to him, three of the patent titles 1 had
traded to him for the lots. The other Patent title he retained and snrren-
dered the bond 1 had given him. 1 made him a new bond for the tract he re-
tained. Defts. afterwards made a deed to Babcock therefor. (Defts. here ob-
Jjected to this evidence unless said bond be produced. Objection overruled, and ev-
dence abmitted and Defts. exc-pt.) Defts. got the benefit of lands taken back from
Bal)cock:ﬁn' the Patent title which Babcock retained_
fee 36 gave me notes amounting to 175 dollars, which | gave Defts  /Objection by
Defts to evidence about said notes untess produced, or notice to Defts. Overruled,
and Defts except.) Witness further stated. When 1 returned to Peoria, 1 delivered
to Defts the deed from Wiley for the 5 Galva lots, and told them all about the
30. trade. I dou’t remember what they said, but they found no fault, and I understood
them as ratifying my actsin the matter.  They knew Mulford-—were engaged in
the same business. I don’t know whether they knew his pecuniary circumstances.
1 never heard thein speak of his property. Ile was generally considered solvent
at that time. I thought him to be a man of considerable means. Idon’t know what
his means were when note fell due. I executed this assigument by virtue of my
general agency. T had onee hefore disonate 1 and assigned for PIffs, a note of
theirs on Holloway & Boggess, to which Plffs made no objection. Plfis here again
offered said note and endorsement in evidence, which were admitted by the court
and read to jury, against objection of Delts, to which Defis excepted.

Cross Ex. Witness said. This endorsement was made either the day of date of
note, or day after, I am n tcertain which. The trade for the lots was on Satur-
day, May 2d, ’57. Babcock had ho’t the Lots from Wiley and had Wiley make
deed direct to Defts. I had a written authority from Defts sometimes, where 1
was not known. 1 made Bonds nnder seal in their sames without written author-
ity. Defts knew of Bonds I made to Mulford in this case. I told them of it. The
deed which Defts made for Lots to Babeock, T mailed to . D. Ward, of Galva, a
week after the trade, to be delivered to Babecoek, when Mulford would surrender

30. Defts Bond for the lots to him. I afterwards got the deed from Ward and deliv-
ered it to Babcock. T don’t know whether Babcock gave any Bond to Mulford
for the lots. The only Bond 1 know enything of as having passed for these lots is
the one I gave Mulford in name of Defts as above stated. I suvpose Mulford
still holds this Bond for the lots. All Defts got for endorsing these notes was the
three patent titles, T had traded Babcock. The $175 was given for title retained
by Babcock. The titles taken back I considered scaly. Defts told me, when I
was out and sold lands T should sell the notes for 10 per cent. discount. Don’t
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“know whether I ever endorsed notes for them, except in case of Holloway &

Boggess.

Re-Ex. Told Defts when I came home, I had endorsed this note. Nothing was
ever said to me about endorsing notes without recourse. Two of the titles [ took
back from Babcock, Isold to Holloway & Boggess, 1 think for $250 or $300 and
and took their notes to Alfred Freeman. Freeman has sued Holloway & Boggess
for same in this Court, and recovered judgment, and Holloway & Boggess, have
appealed to Supreme Court.

2d Cr. Ex. Two of tracts I took back, were in same Township one on section
18, one on scc. 20, 9 north, 1 west, I think. Can’t clearly recollect the numbers.
The other lay in another county. I sold two ofthem to Iolloway & Boggess, can’t
recollect the numbers, have memorandum at my office from which I can tell. Wit-
ness here requested by Defts. Atty. to go and consult his memoranda to fix defi-
nitely the lands sold to Ilolloway & Boggess and went out but did not return, tho’
twice called. PIff. next offered and read in evidence to jury, subject to objections
before taken, the Depositions of Stewart & Lombard, above set out. PIff. then rest-
ed. Defts. then offered and read following note, viz:

Peoria, April 24, 1857.
One year after date we promise to pay to the order of Alfred Freeman, four
hundred and one dollars for value received, bearing interest at six per cent. from
date. HOLLOWAY & BOGGESS.

Having first identified said note by Mr. Williamson, as same referred to in tes-
timony of Mileham, as taken by him on sale of land to Ilolloway & Boggess, and
on which judgment was rendered, and appealed from to Supreme Court. Deft
next called David Mulford, who said my name is David Mulford, and being shown
note sued on, said, I gave it at time it bears date, I gave at same time another
note, the same as this, only payable in one year. The consideration of the note
was the purchase from Babccck of Galva property. Babeock, at the same time
gave me his title Bond for said property. Witness here produced a contract, da-
ted May 4th, 1857, executed by I'ranklin Babcock to witness, covenanting to con-
vey to witness lots 111 and the N. W. qr. of Lot 109 part of the N. W. qr. of sec.
34 T. 14 N. R. 4 E., upon the payment by witness of two notes drawn by witness.
Two notes in favor of Hankinson & Freeman in the sum of $275 each. One pay-
able May 4th, 1858, the other payable Mauy 4th 1859, and taxes on said lots. And
said this is the Bond referred to. It was executed to me at time it bears date, by
Babcock. Is the only BondI ever held or have any recollection of receiving for the
lots for which these notes were given. Defts. then offered said Bond in evidence.
PIff. objected. Objection sustained snd Defts. excepted. Witess further said 1
never received any Bond from Ifankinsin & Freeman, or their agent for Galva
Lots. My trade was with Babcock. Idid not know ankinson & Freeman, or
Mileham, to my recollection in it, any further than the notes were madeto Hank-
inson & Freeman, and I did this, simply because it was requested and it was im-
material to me to whom they were payable. 1 bought no Galva Lots except those

named in this Bond. There was one lot and a quarter sold to me by Babcock for
which the two notes of $275 each were given.

Cr. Ex. My impression is my trade for the lots was entirely with Babcock.—
Mileham was present and drew the notes. The Bond Babcock drew—D>Mileham
and Babeock figured together for sometime. 1 don’t remember knowing Mileham
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or Hankinson & Freeman in the trade. I know nothing of the Bond I hold, being:
given in consequence of any trade between Milecham and Babcock. I only know
of my trade with Babcock. Know nothing of any other.

Re. Ex. In addition to the notes givenby me in this trade, I also gave as part
consideration for the lots, a gold watch and chain valued at $150, as the cash, pay-
ment.

2 Cr. Ex. I cannot say whether Mileham knew said watch and chain were giv-
en in the trade, I think he and Babcock were both present. I afterwards saw the
chain in Mileham’s hands and talked with him about trading for it. PIff. then
moved court to exclude this evidence about the watch and chain, as being irrele-
vant. Motion sustained and Defts. excepted. This was all the evidence in the
case.

PIff. asked the following instructions :

1st. If jury believe from the evidence that Mulford execuied the note sued on, to
Defts. and Defts. or their authorized agent, assigned the note in blank, and deliver.
ed it to Babcock before due, and that it afterwards, before due, came to the hands
of PIff. they will find for PIff.

2d. If jury believe from the evidence that Milecham had no authority to act as
Defts. agent when he assigned the note, yet if his acting as such agent, subse-
quently came to their knowledge, and they did not object.  PIff. shall recover.

3d. Even if the agent exceeds his authority, if when his principal is informed
of his act, he does not object to it, or approves it, this amounts to a ratification of
the principal, and is as binding as if the agent had authority before so acting.

4th. It makes no difference what the consideration of the note is, between
Mulford and Defts. or whether there was any for making it. If the note was as-
signed and put in circulation by Defts. or their authorized agent—or which was
subsequently ratified by Defts., PIff. must recover.

5th. If Mileham had authority from Defts. to buy, sell and trade lands or dis-
pose of notes taken in such sale or trades, for them and in their name, the law
presumes he was authorized to do whatever is usual and customary in such busi-
ness, (except making deeds, which he could only do by power under seal.) And
the giving, taking and endorsing notes is a usual incident to such transactions.

6th. If Mileham had authority to negotiate paper in their name, either for
purposes of trade or discount, any bona fide holder, of paper indorsed by him in
the name of his principals is entitled to recover on it, notwithstanding there may
have been fraud in exccution of indorsement on part of agent, or want of consid-
eration for the indorsement.

7th. Jury are instructed, that when PIff. gave in evidence the note sued on,
and proved the non-residence of the maker, at the timeit fell due, the liability of
Defts. is established and the burden of proof is on Defts. to show a good defence,
and if Defts have failed to show a good defence, you must find for PIff.

8th. Jury are instructed, that the frand which will vitiate a note in the hands
of bona fide holders, is not fraud in the erecution ; but in oblainiug the execution
of the note ; and though they may believe that as between Mileham and Defts
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there was fraud in the execution of the note, yet if there was no fraud on the part

of the immediate assignee, in obtaining the execution by Mileham, this fraud
cannot vitiate the note.

9th. TFraud is never presumed against any one, and the party setting up fraud
must prove it by clear and positive evidence.

10th. The Jury must consider all the evidence in the case, and circumstances

-sworn to, to determine truthfulness of the witness, also, length of time that has

elapsed since the occurrence of the events sworn to ; and unless they believe from
all the facts and circumstances sworn to, that the witness swore false, they are
bound to believe him.

11th. The Jury are bound to believe the testimony of witnesses, unless im-
peached, or unless they cannot reconcile their testimony, and make it harmonize
with all the facts and circumstances proven. All of which were given to the jury
and to the giving of which Defts. excepted.

Instructions asked by Defts.

1st. Unless the Jury believe from the evidence that the assignment on the
back of the note was made by Defts., or one of them, or by their authority, or
if without authority, was afterwards expressly sanctioned by them, with a full un-
derstanding of all the facts, they must find for Defts.

2d. The only proof before the jury of authority to make said assignment, or
of acquiescence in it, is that of Mileham, and if the jury belicve he stands suc-
cessfully impeached in any one material part of his testimony, they may properly
disregard his testimony altogether, as unworthy of credit, and in that event find
for Defts.

3d. The maxim of law in regard to credit of witnesses is, that where a witness
isshown to have sworn wilfully false in any one material particularin the suit, he
may properly be regarded as unworthy of credit in all other parts of his testimony
not corroborated by other evidence.

Which instructions were given as asked except the second, which the court
refused to give as asked and gave the same, modified as follows, viz :

2d  The only proof before the jury of authority to make said assignment, or of
acquiescence in it, is that of Mileham, and if the jury believe he stands success-
fully impeached in the material parts of his testimony, they may properly take
such impeaching evidence into consideration, to determin them in disregard-
ing his testimony altogether, as unworthy of credit, and in that event find for
Defts.

To the modifying of which 2d instruction and giving the same only as modified,
Defts. objected and excepted. Jury returned verdict for PIfT. for $322 85. Mo-
tion for new trial and in arrest of judgment. Because :

ist. Court admitted improper evidence on part of PIf. and erred in refusing to
compel production of papers called for by Defts.

2d. Exclusion of proper evidence offered by Defts.
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3d. YBrror in instructions given for PIfT.
4th. Refusal of proper instructions asked by Defts.
5th. Court erred in modifying instructions asked by Defts.
6th. Verdict against law and instructions given.
Tth.  Verdict against evidence.
8th. Verdict should have been for Defts.

Motion overruled and Jjudgment for PIff, Exception by Defts,
ASSIGNMENT OF ERRORS.

Ist. In overruling motion to suppress depositions of John C. Stewart and
Isaac G. Lombard and admitting the same and each part thereof in evidence.

2d.  In admitting Mileham to prove assignment of note, and allowing said note
to be read in evidence.
3d. In permitting evidence of writings to be given without producing the

4th. In excluding proper evidence offered by Defts.
5th.  Error in instructions given for PItff,

6th. In refusing proper instructions asked by Defts., and in modifying the
‘same.

Tth. Inoverruling motion for new trial and arrest, and rendering judgment for
PIff.

8th. 1In not rendering judgment for Defts.

J. K. COOPER, for Appellants.
YJoined in error by M. WiLLIAMSON, . for Appellees.
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