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APPEAL FROM PEORIA COUNTY.

This whole case resolves itself into this one question, ¢ Can a mortgagee
maintain ejectment, in this State, against the mortgagor, after condition broken,
without having given a notice to quit.” The proof would probably justify me
in saying after notice, but as there might be some doubts as to the sufficiency
of the verbal notice proved by Mr. Webb, and as the law is clear, as the prop-
osition is above made, I prefer putting the case on that ground.

The evidence excluded amounts to nothing, because if William Kellogg, did
buying out Gregg’s lease, which he held under Thompson and Cole, he in the
first place had no right to buy it without my consent ; and secondly, when he
hought the ground from me, and accepted a deed, the lease immediately merg-
ed in the deed, and became extinct.

All that is said about a failure of title to the land, which is contained in the
deed, but which is not sued for, were it true, is foreign to the issue, and was
rightly excladed. The title to no part of the land has failed ; both this court,
in the case of Williams vs. Ballance, decided a year ago, and the Supreme
Court of the United States, in the cases of Mechan vs. Forsyth, and Gregg vs.
Iorsyth at the late term, have settled the question, that mine is the paramount
title.

The facts are briefly these : Cole, Thompson and Gregg were alternately my
tenants, William Kellogg, deceased, it is said, bought the lease from Gregg,
and then bought the fee from me, and executed to me ten promissory notes of
cqual amount ; payable one every year, for ten years, amounting altogether to
nearly $40,000.  After William’s death his brothers, Henry and Uriel, be-
came his administrators, and took possession of the premises, and for sometime,
oceupied it themselves, and then leased them to Carroll for $1200 per year.
They refused to pay a cent of the principal, interest, rents, or taxes, or 'give
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up the property, and when urged to do ome or the other, no pretense was made
that there had been a failure of title by way of avoiding the payment.

I hold that at common law, the legal title was deemed to be in the mort-
gagee, and that he had a right, at any time to bring ejectment, without
waiting for a breach of any of its conditions ; and hence all English mortgages
contain a clause providing that the mortgager shall remain in possession until
condition broken.

In 4 Kent 155, I find it written ¢ Technically speaking, the mortgagor has,
at law, only a mere tenancy, and that subject to the right of the mortgagee to
enter immediately, and at his pleasure, if there be no agreement to the contrary.
He may at any time when he pleases, and hefore default, put the mortgagor out
of possession, by ejectment, or other propersuit. This is the English doctrine,
and I presume it prevails very extensively in the United States, and to sustain
this position he cites Birch vs. Wright, 1 Tenn. Rep., 378—Rockwell vs.
Bradley, 2 Conn. Rep. 1—Blaney vs. Bearce, 2 Greenleaf, 132—ILrskine vs.
Townsend 2 Mass. Rep 493—Newell vs. Wright, 3 Mass. 138—Coleman vs.
Parkard 16 Mass. 39—Simpson vs. Ammons, 1 Binney, 176—DMcCall vs. Lenox
9 Sey. and Rawle, 302. But whatever the court may think as to the right of
the mortgagee to sue before condition broken, T hold it to be clear, at this day,
thathe may sue after condition broken without any notice to quit. In this suit
the mortgage and all the notes were given in evidence.

The great leading case on thissubject is Keech vs. Hall, Douglas 21.  See
also 2 Espinassi Nisi Prius 10—18 Vermont G53—Fuller vs. Wadsworth, 2
Iredell 263—Williams vs. Bennett, 4 Tredell 122—Lyman vs. Mower 6 Ver-
mont, 345—Doe on dem. Fisher vs. Giles, 5 Bingham. DTSR 2N o 12
T49—Ely’s lessee vs. McGuire, decided in 1826 in Ohio, 16 Ghio, 485. The
case of Prentice vs. Wilson, 14 IIL 93, was different from this, in its facts ; yet

the reason of that case sustains my position.

The only authorities I have been able to find any where that seems to mili-

tate against my position, are two or three of those quoted from New York by

plaintiff’s attorney.

The first is that of Benton vs. Laughhead, 2 John 75. A short examinatiopn

of that case will show that it is of no authority here : 1st. That opinion,

such as it is, was made without argument. 2ndly. It was made by a divi-

ded court. 3dly. Judge Thompson’s dissentant opinion shows more reason than
that of the majority. 4thly. Itis not pretended that that opinion is in accord-
ance with the common law, but the pretence is that whether a notice to quit
shall be given is a mere matter of practice, which the court has the power to

olter. But I submit that the common law, having been adopted here, by the
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constitution, the court is bound to regard it, until by the legislature it is chang-
ed. Surely, until by a statute or rule of court it is changed, the courts must en-
force it. Sthly. The reason the court gavein that case does not apply in this
case. They say, where notice to quit given. ¢ The mortgagor may not only
surrender the possession of the land, but may protect himself against an action,
by the payment of the money due.”” The testimony of Mr. Webl shows he had
ample opportunity to save himselfthe expense of a suit, by doing either In the
ease of Carr vs. Green, 4 John, 1€6, no argument is made by the court, nor
authorities cited, but the above case of Benton vs. Laughhead is simply aequi-
esced in.

The case of Bennet vs. Lamse, 17 John 300, was the case of a mortgage
with.power to sell.  No notice to quit had been given, but the property had
heen advertised and sold pursuance to the power. The court say ¢ We are of
opinion that the notice of sale of the premises, under the power contained in the
mortgage, was equivalent to six months notice to quit. It fully apprised the
mortgagor that if he suffered the premises to be sold, that the implicit tenancy,
under the mortgage, would be at an end.”” - In one of these New York cases
the court say they have carried the doctrine of notice to quit, far enough. Irom
this case it would seem that they think they have carried it too far, and are
trying to get back to the good old common law rule that required no notice. If
to advertise the property for sale, is to be construed into a notice to the tenant
that you meant to bring the tenancy to a close, surely a notice served on him
personally, that you intended on a certain day to file a declaration in ejectment
against him, and if he should fail within twenty days theveafter, to plead ov
demur a judgment would be entered against him, by defendant, and he turned
put, would he a decided notice that you meant to bring the tenancy to a close.

In the case of Barclay et. al. vs. Hopkins 18 John, 87, the court simply fol-
low the case of Benton vs. Langhhead, but they say, < There mustundoubtedly
be a privity of contract or estate between the lessor of the plaintiff’ and the
tenant to require notice to quit, and here such privity existed.”” But even in
New York although they held contrary to all other courts, that notice to quit
must be given by the mortgagee to the mortgagor, should he still be in possess-
jon, that no privity existed between the mortgagee and the tenant or vendee of
the mortgagor, and consequently no notice was necessary.

The case of Wredenburg vs. Marsh, 5 Wen. only establishes the doctrine
that ¢¢ A tenant is at liberty to show that his landlord’s title is at an end.”—
ILere no such question arises. There the title to the whole of the property fail-
ed. Here none of it. It is not pretended here that the title to any of the prop-
erty sued for has failed, but other property not sued for, but which was included
in the mortgage. In the case of Jackson vs. Colden, the Supreme Court of
New York show a disposition to get around the case of Benson vs. Laughhead
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as well as they can and say, ¢ The mortgagor-in possession, has never, T he-
lieve, been held to be entitled to notice to quit, from the purchaser, under the
foreclosure of the mortegage, but if he was, the case of Jackson on dem. Ben-
net, vs. Louisen 17 John 300, has settled it, that the notice of sale under the

power, is equivalent to six month’s notice to quit.

The court will perceive that the reference to sec. 23, page 646, Purple’s.
statutes has nothing to do with any question involved in this case. Tt only:
provides a new mode of foreclosing mortgages, in certain cases. It neither ro-
peals nor alters any law that was then in force.

The deed to W. Kellogg and mortgage from him, and described in the
mortgage beaying the same date, are prima facie one transaction.

C. BALLANCE;
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IN THE SUPREME COURT OF THE STATE OF ILLINOIS

Of the Qitazwa April Term, 1861, ..

CHARLES BALLANCE, APreLLEE, 2

8. + EJECTMENT.
CHARLES R. CARROLL, Arprrrant. )

Appeal by Defendant from Peoria.

This was an action of ejectment, brought by Ballance against Carroll, in the
Circuit Court of Peoria County, to recover the following described real estate :
“All of lot three, in block forty-seven of Ballance’s Addition to Peoria, together
with certain adjoining ground, enclosed and occupied thorewith, described and
hounded as follows, to-wit: Beginning at a point in the south-west line of said
lct 127 feet south-east of the lower line of Water street; thence to a point in Bal-
lance’s Avenue, as the same is represented on the recorded plat of said addition,
150 feet below Water street; thence along down said Avenue to the Illinois Riv-
er; thence up said river to the line between lots three and four of said addition;

thence along up said line to the place of beginning : excepting so much of said

above described real estate as is included in French Claims No. Zwenty-nine and
Thirty-three, as the same were surveyed and platted by Joseph C. Brown, United
States Deputy Surveyor.”

The particular location of the land sued for, and of the French Claims excepted
in the description, is fully shown by the plat on page 18 of the Record.

The defendant pleaded the general issue, and the cause was tried by jury.

The jury found the defendant guilty, and judgment was entered on the ver-
dict.

On the frial the plaintiff offered in evidence a mortgage executed by William

Kellogg, which is as follows :

“This deed, made this fifth day of November, 1855, between William Kellogg
of the first part, and Charles Ballance of the second part, (both of Peoria,) wit-
nesseth, that the said party of the first part, for, and in consideration of, one dol-

lar in hand paid, and the further consideration hereinafter contained, has bar-
gained, sold and conveyed, and by these presents do bargain, sell and convey,
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unto the said party of the second part, the following described piece of land to-
wit:” (Here follows a description of all the lands embraced in the declaration ;
and said description includes also the two French Claims, excepted from the de-
scription in the declaration.) ¢ Together with all the appurtenances thereto be-
longing, or in any wise appertaining ; to have and to hold the said tract of land
and appurtenances to the said Ballance, his heirs and assigns, for his and their

own proper use and behoof forever. Provided, however, and upon this express
condition, that whereas the said Ballance has on this day sold to said Kellogg the

above described premises for the sum of forty thousand, three hundred and twen-
ty dollars. Three thousand of which has been paid in hand, and ten promissory
notes have been executed by said Kellogg to said Ballance for the residue, of three
thousand seven hundred and thirty-two dollars each, all bearing even date here-
with, and the first payable on the first day of April, 1857, and each of the others
payable one year later. Now, therefore, if the said Kellogg shall well and truly
pay said several promissory notes, according to the tenor and effect thereof, then

the above conveyance to be null, &e.”

The plaintiff then offered in evidence the ten promissory notes mentioned in
the mortgage. The defendant objected and excepted to the admission of the
mortgage and notes in evidence.

The plaintiﬁ" called Henry M. Kellogg, who testified that Willliam Kellogg
died November 15th, 1858 ; that he was in possession of the premises deseribed
in the mortgage at the time of his death ; that Carroll and he claimed the posses-
sion of the premises under the right of William Kellogg; that after Kellogg’s
death witness and his brother, Urial, took possession of premises as administra-
tors of William Kellogg ; remained in possession about one year; that they af-
terwards leased to defendant, Carroll, that portion of said pramises that they re-
tained possession of, having been turned out of the possession of one and part of
another French Claim lot previous to their leasing to the said defendant; that
Carroll had been in possession under the lease from them since November, A. D.
1859 ; that the lots of which they were dispossessed constituted a portion of the
land embraced in the description in the plaintifPs mortgage offered in evidence,

but was excepted in the declaration.

RicuARD GREGG, called by plaintiff, identitied the land, and stated that the
land claimed was included in the mortgage ; but that the declaration did not in-
clude the French Claims.

L. R. Wess, called by plaintiff, stated that in January or February, 1860, Bal-
Jance told Henry M. Kellogg that he wanted payment of the notes or possession
of the property ; and thought it unjust that Kellogg would not give him posses-
sion without a law suit. Kellogg said he was waiting for his brother to come on
from New York, and when he arrived something should be done; that defendant
Carroll was in possession of the land at the time heard nothing said at the time




p. 12

p- 13

p. 15—17

p. 18

p. 19

p. 19

[3]

about I'rench Claim suits ; I knew from Mr. Ballance that there had been suits
pending about the land. TLast winter I spoke to Carroll, the defendant, about the
land. T went to him, I think, at the request of plaintiff to ascertain how he held
it, and to try and get possession without a law suit. I made no formal demand
of possession, but told defendant plaintiff would like to get possession without

trouble. T had a general power of attorney from plaintiff to transact all this kind

of business for him. Witness served the declaration and notice on the defendant
as stated in return of service.

The plat on page 13 of record was given in evidence without objection, as shew-
ing the land described in the mortgage, declaration and French claims.

(Iere the plaintiff rested.)

The defendant then offered in evidence a lease from Charles Ballance to A. S.
Cole, dated 22nd January, 1844, which lease covers a portion of the land de-
seribed in the mortgage and declaration, and includes all the land covered by the
French claims aforesaid. The lease was for a term of ten years, reserving a year-
ly rent of fifty dollars, payable the 18th of July in each year, with a right on the
part of the lessor to re-enter in case of failure to pay the rent; the lessee to have
the privilege of renewal of the lease every five years after its expiration, at a price
to be agreed upon, or determined by arbitrators, ‘also of removing buildings and
improvements put on by him.

On the seventh of December, A. D. 1846, Cole assigned this lease to Sylvanus
Thompson.

On the 21st of January, 1854, the lease was renewed to Richard Gregg & Co.

On the 25th of September, 1854, Sylvanus Thompson having died, his execu-

tors—Iarriet J. Thompson and Richard Gregg—assigned said lease to William
Kellogg.

The execution of the lease, assignments, extension, &c., and the death of
Thompson previous to September 25th, 1854, and the appointment of Thompson
and Gregg as his executors were admitted by the plaintiff,

The plaintiff in connexion with this evidence offered to prove that William
Kellogg entered into the possession of the premises described in the lease under
the lease and assignment ; that he paid Thompson’s executors fifteen thousand
dollars for improvements made by them and Thompson on the land j that Car-
roll, the defendant, entered said premises after the date of the plaintiff’s mortgage,
under the administrators of William Kelloge, and as their tenant, and that Kel-
logg and his administrators and the defendant have been in possession ever since
the assignment of the lease to William Kellogg under said lease,-and claiming to
hold possession under the same.
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The court excluded all this evidence.

The defendant then offered in evidence a deed from Charles Ballance to Wil-

liam Kellogg, dated November 5th, 1855.

This deed describes the same land embraced and described in the plaintiffs

mortgage, and includes the French claims before mentioned.

The defendant next offered in evidence a record of the Circuit Court of the
United States for the Northern District of Illinois in Ejectment: Telliam P.

Bryant, Plaintiff, and Richard Gregg, Defendant. For French Claim No. (29)
as represented in the plat aforesaid.

The record shews that suit was commenced on the 12th of January, 1854.

That a verdict and judgment was rendered in favor of the plaintiff on the 10th
of October, 1857, Charles Ballance, the plaintiff in this suit, approving and acting
as attorney for the defendant.

On the 8rd day of May, A. D. 1859, a writ of possession was issued upon this
judgment, and on the 5th day of May, A. D. 1859, this writ was executed by de-
livering possession of said premises to the plaintiff.

The defendant then offered in evidence the record of a judgment and proceed-
ings in the Circuit Court of the United States for the Northern District of Illi-
nois in Ejectment: Zdward P. Tesson, Plaintiff, and Rickard G‘J):e‘(/‘(/, defendant.
For the undivided half French Claim No. (33) as represented on the plat afore-
said.

The suit was commenced and the declaration served April 7th, 1854,

Charles Ballance, the plaintiff in this suit, appeared, pleaded, and tried the

cause for the defendant.

On the 21st of July, 1856, there was a verdict and judgment rendered in said

cause in favor of the plaintiff.

On the 3rd day of May, A. D. 1859, a writ of possession was issued upon this
judgment, and on the 5th day of May, A. D. 1859, this writ was executed by de-
livering possession of said premises to the plaintift.

Defendant then offered in evidence a lease of the undivided half ot Claim (33)
from Edward P. Tesson, and a lease of Claim (29) from William P. Bryant to
William S. Moss, A. C. Harding, James Knox, Urial IL. Kellogg, Henry M. Kel-
logg, each bearing date May 6th, 1859.

f-1=}]
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Defendants then offered to prove that Kelloggs and defendant Carroll, since the
execution of said leases, had occupied the premises described in the leases under
said leases, and that the French claims (33) and (29) recovered in the ejectinent
suits aforesaid, and from which the defendant in said suits and those claiming
under him had been ousted by and under the writs of possession given in evi-

dence by defendant, constitute a large majority in value of the land described in

the plaintiffs deed to William Kellogg, and'in the mortgage offered in evidence
by the plaintiffs, and that they are worth the sum of $20,000; that Richard

Gregg, against whom the recovery was had in said suits, was the plaintiffs tenant
at the time said suits were instituted, and that he claimed title, and was defended
under the same title that the plaintiffs had and claimed, when he sold and con-

veyed to said William Kellogg by his deed of November 5th, 1855.

The defendant then admitted that the land recovered in the suits of Bryant vs.
Gregg, and Tesson vs. Gregg, though embraced in and constituting a portion of
the land described in plaintiffs mortgage given in evidence, and in plaintitts deed
to William Kellogg, constituted no portion of the land claimed or described in the

plaintiffs amended declaration.

The court on motion ot the plaintiff excluded ali the defendants evidence of-
fered in the suit, and withdrew the same from the consideration of the jury.

To all of which the defendant excepted.

This was all the evidence offered in the case.

The court at the plaintiffs request instructed the jury as follows:

If the jury believe from the evidence that the lands described in the plaintifts
declaration were, and are included in, and constitute a portion of the land des-
cribed in the mortgage of William Kellogg offered in evidence; that William
Kellogg was at the execution of said mortgage in possession of the premises de-
seribed in the declaration, and continued in such possession until the time of his
death ; that immediately after Henry M. Kellogg and Urial Kellogg, as adminis-
trators of said William Kellogg, entered into the possession of said premises de-
scribed in said declaration, claiming them only under the right, title and interest
of said William Kellogg ; that afterwards the said Henry M. Kellogg and Urial
Kellogg leased said premises described in the declaration to the defendant; and
that said defendant was in possession of said premises described in the declaration
at the time of the commencement of this suit, and that before the commencement
of this suit the said William Kellogg and his legal representatives had made de-
fault in the payment of two or more installments of the money secured to be paid
by the said mortgage, then the jury must find the defendant guilty of unlawfully
withholding the possession of the premises claimed in the declaration from the

plaintiff.
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If the jury believe from the evidence that the only title which the plaintiff in
this cause has established to the premises in controversy is by virtue of the mort-
gage offered in evidence, and a default on the part of the mortgagor and his legal
representatives in the payment of a part of the money, secured to be paid by said
mortgage, then, if the jury find for the plaintiff upon the other facts sought to be’

proved in this causc under the foregoing instructions, they will find that the title,
which the plaintiff in this cause has ostablished
defeated, by the performance of the condition
dence.

, is an cstate in fee, subject to be
of the mortgage offercd in ovi-

To which the defendant excepted.
Defendant asked the following instructions, which the court denied:

3.—That no action of ejectment can be maintained upon the mortgage given in

evidence until the whole of the mortgage money has become due and remains un-
paid.

4th.—That the plaintiff cannot maintain this action on this mortgage unless up-

on a failure by the mortgagor to pay some installment, and the plaintift has given
notice of a forfeiture for such failure.

5th.—That no action of ejectment can be maintained on this mortgage until the -
conditions of the mortgage have been broken by the mortgagor, and six months
notice has been given him to guit the possession of the premises.

7th.—That no such action can be maintained until the conditions of the mort-
gage have been broken, and reasonable notice to quit has been given by the
mortgagee to the mortgagor or those claiming under him.

Sth.—That if the jury believe from the evidence that the defendant at the date
of the service of the declaration in this cause was in possession of the premises
under the lease to Cole, and the assignments of the same, claiming as a tenant
and occupying under said lease and assignments, the plaintiff cannot recover in
this action unless he has proved that the defendant had reasonable notice to quit

the possession prior to the commencement of this suit.

9th.—That it the jury believe from the evidence that the defendant or those
under whom he claims have been evicted from the most valuable portion of the
premises described in the mortgage, the plaintift cannot maintain ejectment upon
the mortgage for the residue or any portion of the residue of the land desecribed

in said mortgage.

10th.—That if the jury believe from the evidence that the defendant was in

possession of the premises at the time of the service of the declaration, as a tenant




from year to year under the plaintift, or under those having or claiming posses-
sion under lnm, the plaintiff cannot recover, unless the plaintiff gave him reason-
able notice to quit prior to the commencement of this suit, and that six months is

such reasonable notice.

11th.—That if the defendant at the time of the service of the declaration in this
case was in possession of the premises as a tenant of William Kellogg’s executors

P- §0 from year to year, with the plaintiff’s knowledge, he was entitled to six months
notice to quit before this action could be maintained against him; and, unless this
notice has been given, the plaintift cannot recover.

The defendant excepted to the ruling of the court, denying said instructions.
After the verdict, the defendant moved for a new trial, because :

1st.—The verdict was against law and evidence.

2nd.—Because the court excluded the evidence offered by the defendant.

3rd.—DBecause the court permitted the plaintiff to give improper evidence.

4th —Because the conrt gave the instructions asked by plaintiff, and refused

those asked by defendant.

‘Which motion was overruled, and defendant exeepted.

ERRORS ASSIGNED :
1.—Excluding defendant’s evidence.
9.—Admitting plaintift’s evidence.
8.—Giving the plaintiff’s and refusing the defendant’s instructions.

4.—Overruling the defendant’s motion for a new trial.

POINTS AND AUTHORITIES :

1st.—No action of ejectment can be maintained upon a mortgage against the
mortgagor until after the condition is broken and a forfeiture has been declared

by the mortgagee.

Adams on Ejectment, p. 108. Partridge vs. Ball, 5, B. & A. 60,
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2nd.—The condition of a mortgage is not broken in contemplation of law, and
especially under our statute until the last payment upon the mortgage has become
due and is unpaid. ;

Parple’s Stat. Sec. 23, p. 646,

3rd.—A mortgagor in possession‘by the eonsent of a mortgagee is a tenant
from year to year, and is entitled to six months notice to quit.
Jackson ex. dem., Benton v. Loughead, 2 John. Rep. 75.
" ¢ % Carrv. Green e AT A -1
s ‘¢ Bennett v. Lampson 17 % % 300,
£ ‘% Barklay v. Hopkins 18 ¢ “ 487,
. 4 Bedford v. Thomas 6 B. Monroe 322

4th.—The defendant in this case was a tenant from year to year under the
lease offered in evidence by him, and was entitled to six months notice to quit.
-

5th.—The defendant’s lessor having been evicted from the principal and most
valuable portion of the land, had not violated his contract, nor was the condition

of the mortgage broken by his refusal to pay the purchase money under such cir-
cumstances ; he had a right to retain possession of the land and his improvements
until the plaintift established his title, or paid for his improvements and refunded

the purchase money paid.

Jackson v. Marsh, 5 Wend. 41. ”[étll)lzau) 7‘//'(/7/1)11(/ / Jﬂ/f/‘ r

Ceodte. Vv Nt insoc hv¢Go l-ﬁﬂccrnls chg IZC/‘ [’ 6)'

6th.—The plaintift violated his contract and broke his covevants by permitting
the lessee of the mortgagor to be evicted from the premises : after this it was no
breach of the cond",;tbig}} of the mortgage to refuse to pay the purchase money. The
plaintift should jusg offer to refund the purchase money, and pay for the improve-
ments, or file his bill in chancery offering to do so, and asking for a recision of

the contract.

Tth.——Defendant having offered to prove that he was tenant from year to year
under the lease and assignments—the fact is to be taken as proved, and such be-

ing the case he is clearly entitled to six months notice to quit.

8th.—In this case the deed to Kellogg and mortgage to Ballance bear the same
date. There is no presumption that the mortgage was delivered after the deed:
it rests with the plaintift to show which was delivered first, or the presumption
will be that the legal title is still in Kellogg’s representatives.

N. II. PURPLE, d#forney for Appellant.
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