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ARGUMEN T.

This was an action of cjectment in the Henry
Circuit Court for eighty acres of land.

On the trial below, the plaintiffs offered and read
in evidence letters patent of the United States fo
John Allen, of Madison county, Ala., granting ‘the
land in question, dated May 20th, A. D 1841,

Plaintiffs’ counsel then offered an exemplification,
under the hand of the Commissioner of the General
Land Oftice, and the seal of that oftice, of a certifi-
cate by Samuel Ilackleton, Register of the Land
Office at Galena, that John Allen, of Madison ‘coun-
ty, Ala., had at that oflice, on the I3th day of August,
A, D. 1\36 purchased the land in controversy, and
made full paymeut therefor. This cwmphﬁcanon
the court, on the defendant’s objection, excluded, on
the n'1ound 1st. That the original certifieate, and
not an excmphhcatlon of it, was the proper evi-
dence of title; 2d. That the Register’s certiticate
was evidence of titleonly where the patent had not
issued. Exception was taken to this ruling of the
court.

Plaintiffs’ counsel then, for the purpose, as was
stated at the time, of cllowuw that the defendant
claimed title from James M, A]Iun with a view to
thereby estop him from denying the title of said
Allan, and then to produce title to the plaintiff' supc-
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rior to the title of the defendant, offered-and read to
the jury adeed of warranty executed by James M.
Allan, of Ienry county, Ill, to the (lefcnd.mt, con-
veying this land, (thcd M.uch 24, 185G,—and. called
a witness whe swore ‘thatie knew the lamd in con-
troversy,—that he had tolmelh been sheriff of ITen-
ry county,and as such had served some papers rela-
ting to this suit upon the defendant, upon. which
oceasion dctond.l)lt told him that he had no interest
i the suit, and no defense to ‘make, that he ]lL'l(l‘
title under. Jamu M. Allan, and considered lis war-
.mt) sufhuont ,—that he held him_for the land.

I’l.untlﬁ & counsel then offered to read in ul—
dence, a deed executed by John -Allan, of Madison -
county, Ala, by James M. Allan, his attorney in
tact, to Melzer I1. Turner,and S‘lmuel A. Lee, con-,
veying the land-in controversy, with the uxual Cov-
enants of’ warranty, and seizin in fee, dated July
Lst, A. D. 1840, signed “John Allan. [r.s.] By
James M. Allau, his Jawful attorney. [r.s.]” and
recorded in the office of the Recorder of Henry
county, July 7th, A.D. 1840; to which defendant’s
counsel objected: 1st. That the execution of the
deed was not proven; 2d. That there were interlin-.
eations in the body of.it; 3d. That it had not 1{0({11
shown that at the.date thereot” said John Allan had
any title to the lands, or James M. Allan any au-
thority from said John Allan to convey the same,

Plaintiff s counsel then called a witness .w hu.
swore that he had known James M. Allan for six-
teen years, had seen him write fr equcnt]\', and was
well acquainted with his handwriting ; being shown
the deed before offered in evidence, \\mwss tc~llhul .
that the body of the deed,and the signatures s at the



3.

hottom;, were-in-the. “handwriting, of wajd. James M.
Allan,, and that iheiinter]ineationg w erein, the same,
ll.).ud\\rltmfr. Casva fiavds ar(f

~ Plaintift’s counwl again- oﬁ'cre(l to read this (](.C(l’

in-evidence, and in ¢onnection therewith, offered to,
show, titld.to t]ua land from.the grantees therem,
Turnerand Lee; to the plaintiff. . . Defendant’s coun-
sel again oljected,-that the deed was irrelevant, but
waived all other grounds of objection. .

The eourt excéluded thé deed, and the:other evl-
dence offered, and plaintift s counsel excepted.
: \\ e submit that'ihe¢ court erded: ~

Fiest: Tii excluding “the (\cmphﬁc ition  of the
Register’s certiticate. .

Secoxp. In excluding the deed-of John Allan, by

his attorney,” James M. Allan, to Turner and Lee,
and the other evidence oftered therewith.

‘1. Asto both of the grouiids upon which the ex-
emplification of the Register’s certificate was exclu-
ded, this court has demdcd adv er~ely to the decision
of the circuit court.

Lane vs. Bommelmann, 17 Ill., 95.
Whiteside vs. Divers, 4 Scam., 336.

Neither the official char: weter of the person by
whom, us Register of the Galena Land Office, the
e\emphﬁe([ certificate was signed, nor the genuine-
ness of such signature, having ‘been disputed; and
no objection, by reason of thc failure to account for
the absence ot the original certificate, having been
made, it must be presumed either that these
grounds of objection were waived, or that the prop-
er preliminary proofs were made.

Russell vs. Whitesides, 4 Scam., 7.
Conyway vs. Case, 22 I11., 139.
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Irideed, all these matters- are explained Dy the-

Letters Patent ; for these recite that the Register’s
certificate had been filed in the general Land Office.
The ofticers of that department of public affairs,

must be presumed to have been acquainted ivith the-
official character, and the handwriting of" all subor- -

dinate officers in the same depmtment
1 Greenl. Ev. §4O

JI. That tli_e court erred in excluding the deed

of John Allan, by James M. Allan, his attorney, to

Turner and Lee, is, we-think, very apparent, it the
question be considered in the light of the following
well settled principles of. law :

1. The rule that in ¢jectment the plaintiff must,
to recover, make aflirmative proot of title, is not
unvarying : ‘as where t];edetendant entered under a
lease from the plamtxﬂ which has expired. (Tilgh-
man et al. vs. Little, 13 TIL., 240); or where there
was a contract by the detendant to purchase, under

which the defends ant has obtained possession, andhe -
afterwards refuses to perform the contract. (Ipryr,-
13 111, 240) ; or wheré the defendant, for a valuable

coxmdelatlon has convey ed to the plamtnﬁ, and af-
terwards refuses to deliverthe possession ; or where
the plaintiff has chmled title by virtue of a sale
on execution against the de_tenddnt (Fer-
guson vs. Miles, 3'Gilm., 358). In either of these
cases the defendant is estopped to deny the plain-
tift’s title, and the plaintiff need go no turther with
his proofs, than to establish facts sufficient to raise
this estoppel.

2, So it'both parties on the trial claim title from
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the same souree,-the plaintiff needs only to dednge
title- to-himself from this ecommon source. : -
McConnell vs. Johmson, 2 Scam., .)""

3. -And it is a general rule that.if one w 1t_h(mt
title; convey lands with, coxenant,of general war-
ranty, and afterwards acquire title, the title so ac-
quired enures tosthe ;grantee,.and .in anysaction
whereinthe title comes in question, the grantor is
v:tn])pod to deny that at the time of his convey-
ance ‘he had title, or t6 in-any ‘wiy (11~put(- the title
of ]m mantvo R N 5

Somes ve. Skinnefy 3 Pl(‘]\ e .))

"Rige vs s Cook, 4+ Gilnil["3

White vs. Pattefi 24 Pld\ ‘%”4-

IFairbanks vs. W llll.unson, Greenl., 96.

Pike vs (nll\m l() \hop] S3.

W: 11-1\ v, Willard, 1‘3N IL., 8s9.
~Jackson vs. Bull, o Iuhns. Cas., 91,

lIl.clu-ot-l\ Vs ILu'unrnon. G el R 290.
\n(l the 0~t0ppol runs “with thc'l.md and
hnuh vll privies; so, tlmt thusc cl.umm«_v; under the
m.mzo‘ are suluctt lo Hra ‘uul tho\c'(' .imnnw under
fh(- Ll.lll(O(‘ m‘n h'u‘o ad\ mtai-(, of if.

bocllw cases last cited.

It one, withont duﬂmnfy' contracts as the
a rent of .Lnother he ,tllueb\ lmnk lmnxclf —the
emfiaet is lllh mdu'ldu.ll wnh.wt, mul an action
w1ll lie ther eon .v ulhr 111m .
Dunl‘lp s Pdlc\' S A«rulcv, 35().
Dusulbm'v'\" E”la. 3 Jolms. Cas., 70.
... White vs. bl\m)\er 11 J. R;, 307,
""Randall vs: Van'Viétehten, 19 J. R., 307.
Meech vs. bnnt]l, 7 Wend., 815: ;
. Ralmer ys. Stephens, 1 Denio, 471.
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Now, to apply these principles, it had been shown
prior to the production in evidence of this deed, the
exclusion of which we now complain: of, that in
1856, and prior to the bringing of this suit, James
M. Allan, of Henry county, Ills. had conveyed this
land to the defendant, with covenant of general
warranty, and that the defendant claimed. title un-
der that conveyance; and the plaintift now offered
to show that in 1840, this James M. Allan, assum-
ing to be the agent of John Allan, of Madison coun-
ty, Ala., had conveyed the same land to Turner and
Lee, with covenants that said John Allan was seized
in fee, and would defend the title against all per-
sons.  The plaintift’ also offered to produce title to
himselt from Turner and Lee. 1

Now it had not been shown that James M. Allan
had authority trom John Allan to execute this con-
veyance; and this was the ground of defendant’s
objection to its introduetion. It must, therefore, be
assumed as a fact that no such anthority existed :

But it James M. Allan had no authority from John
Allan to execute this deed, then the deed was the
deed of James M. Allan, and the covenants were
his individual covenants.. This was expressly de-
cided in Sumner vs: Williams, 8 Mass., 162; Whit-
ing vs. Dewey, 15 Pick., 428, cited in 5 Gilm., p.
"()4, and James M. ,\]I.m. and all those claiming un-
der him, are estopped by this covenant, from (le_n'\ -
ing the title of Turnerand Lez, or of those deriving
title under them. SR

This is by ‘virtue of the covenant of warranty.
But suppose that there were no covenant, would not
the effect of the deed be still the same? Suppose
it your ITonors please, that this action had been b(-
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tween the immediate parties to this deed; that Tur-
ner and Lee had been plaintifts, and James M. Al-
lan defendant, would it lie in the mouth of James
M. Allan to deny either the title of Jolin Allan, or
his own authority to convey, after having represen-
ted, as by this deed he did represent, that John Al-
lan was the owner in fee of these lands, and that he
himselt was lawtully authorized to convey the same,
and after, on the faith of these representations, Tur-
ner and Lee had paid him their money and received
from him this deed?  Could he, after having execu-
ted this deed, withhold from' his grantees the pos-
Ression 4

Certainly: the law would not permit so gross an
injustice.  As against James M. Allan, then, Tur.
ner and Lee became by the execution of this deed,
the absolute owners of the land ; and entitled to the
possession.  Suppose, then, that Turner and Lee
had- conveyed ;—would not their grantees succeed
to all the rights of their grantors in the premises?
Most certainly this would be so. The law recogni-
zes no right in property which may not be transter-
red; for the value of a thing consists in what it will
teteh in market, and it the right to sell the thing be
denied, its value is thereby destroyed.

As against the plaintiffs in this case, if, as he
offered to do, they had shown title trom Turner
and Lee to themselves, James M. Allan, had he been
the defendant, would have been estopped from as-
serting title. As against him, the plaintiffs would
have been, in law, the owners of the land.

If, then, James M. Allan could not assert title to
this land as against Turner and Lee, or those hold-
ing under them, could he convey to this defendant,
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Robert :Getty, any greater estate’than-lie Timselt
had? - Certainly not, unless it were by operation of
the registry law; and of:this there can be no pre--
tense in this case, because the deed of Allan to Tur-
ner and Lee was recorded in 1840, and his deed to
Getty was not executed until 1856,—the defendant
took with tull notice of the former conveyance, and
it was as complete an estoppel upon him as upon
James M. Allan. -

- The case of Stow: et-al. vs. Wyse, is in point :
That was an action of trespass q. e. f., plea of the
general issue.  The defendant was admitted to bein
possession, .as tenant- of the Middletown bank,
which derived title. from the Middletown Manufac-
turing company, under a mortgage made by A. W.
Magill, as the agent: of the corporation, dated March
- 20th, 1837, and which mortgage recited that Magill
had been duly authorized by a vote of the corpora-
tion, &e. The plaintiffistitle was this : After the
execution .of this mortgage to the Middletown
Bank, A. W. Magill levied an execution in his fa-
vor and: against the  Middletown Manufacturing’
Company, upon the land in controversy and pur:
chased. the same at the sale; ‘he afterwards convey-
ed to the plaintiffs. . At the trial, evidence was in-
troduced to show- that in fact- Magill never was «u-
thorized by the Manufacturing Company to exe-~
cute the mortgage of - Mareh 20th, 1837, and the
sutticiency of . this evidence was ‘argued in the Sy-
preme Court, but Daggett, J.; in delivering the
opinion of the court; said: « Where a “party -has
solemnly admitted -a fact by deed under his hand
and seal, he is estopped, not only trom disputing
the deed itself, but any fact which it recites. Now
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Magill has declared under his hand and seal, that-
he was empowered by a vote of the company, to’
exccute this deed. Can he ever say that he was
not thus empowered? If on the next day after the
mortgage to the bank -was exeented, he had pro-

cured a valid deed from the company, and had’

brought cjectment against the bank, could he have
sustained it, against his declaration in this deed?
think e mu~t have been estopped. I s0, then all
persons claiming - under him must he estopped.”
(7 Conn. Rep., 21+.) - .

. The judge who presided in'the court below ruled;
although the point was not-made- by counsel, that
the case presented by this record, was not a proper
case for the application of the doctrine of estoppel ;
that, to subject the defendant to this -estoppel, as
the grantee of Allan; he must claim title under Al-
lan, on the trial. -We submit that suchis not the
law.  How could the plaintiff*in ejectment ever
have the advantage of an estoppel, it this were so?
Suppose one has leased lands, and the tenant,- the
térm having expired, refuses to deliver- possession ;
may mot the lessor,. in ther absence of a writ-
ten lease, bring ejectment, and- upon the' trigl
show Dby pavol that the defendant entered as his
tenant, .and thus avoid the necessity of showing
title? So if the purchaser of lands in possession,
refuse to consummate the contract, and the vendor
bring ejectiment to recover the possession, may he
not show the circumstances under which the defen-
dant enteréd, and thus estop him from denying his
vendor’s title? If not, it amounts -to this, that if
onc under a contract to purchaselands, get into pos-
session, he may refuse to pay with impunity, unless’

3
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the vendor’ can 'show an absolute title; for other-
wise the purchaser can never be ousted.

[t may scem superfluous to refer to authorities
upon this point, but we submit the following:

In Jackson ex dem. Swartwout et ux. vs. Cole,:
¢jectment for an undivided fourth of a certain lot,
tried in 1823, aintiff read in evidence a deed:
from J. O. Hoffman,-Eliza Ann Colden, :and T.
Cooper to Cole, the defendant, for the lot in quds-:
tion; he then called a witness who swore that he:
knew T. Cooper, that he died four or five y years be-.
fore this,—that he also'knew Catherine, the wnle of
T. Cooper,—that she died about 1797. leaving as
her heirs, a son who died withoutissue, and a daugh-
ter, who married Swartwout, the lessor,—that .the.
defendant, Cole, a tew days before the trial, called;
to subpaena witness, and said that he wanted to
l)mvo by himn the death of Mrs. Cooper,—that he-

vas sued by Swartwout and wife for part of'-his
l that when he bought the land, Cooper bnly
had bwned the deed, but tlmt the land belonged to
his wife,—that if \Ixs Cooper had signed the deed
he zshould have been all right, P

[t was further proved that Mrs. Cooper was one
of ‘the four heirs of David Colden, and an attempt
‘was inade to show title to the land in Cadwallader
Colden, under an act for the attainder of David
(‘uldu], and to vest his estate in C. Colden, as trus-
toc for the heirs.

" Several questions were raised as to whether the
provisions of this act had been complied with, but
the Supreme Court, passing by these, ‘say, at - the
outset, that “ the deed from Cooper to the defend-
uur. .lnd lns .l(IIDISSIOYl lo Cuclnan. tlmt fhc estate

z



11

Lelonged to Mrs. Cooper, and that if she had signed
the dced with her husband, his title would have
been good, were sufficient, PRIMA FAcIE, to establish
the fact that Cooper was only tenaut by the courte-
sy, and that the estate belonged to his wite, of whom
Murs. Sw altwout one of the plaintift’s lessors, was
the sole heir.” (4 Cow. Rep., 588.)
Now the course pursued by the plaintiffs in this
case was precisely the course pmsuul by the plain-
tiffs in the case at bar.

So in I'erguson vs. Miles, dcuded in fhlb court in
1846, the 1)l‘lllltlﬁ in e¢jectmerit produced title to
himself, under a judgment against one Morton,.and
an execution sale thereon,—and proved an admission
of the defendant that he entered-as-the tenant of
Morton; it was held that he was estopped to deny:
the piaintiff’s title.

(3 Glllll o 36-1»)

The following cases are also in poiut:
Jdd\son VS. Bard 4 JER: 229, and note.
I’lt;s V§. \V]ldel, 1 (,omst., 525

’»especttully submlttcd

s s TS WELLS,'
' Cou_nsel{‘to.x Plaintiff in Error.
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ARGUMENT.

er

This was an action of ejectment in the Ienry

_Cirenit Court.for eighty. acres of Jand.

On the trial below, the plaintifis offered and read
in evidence letters patent of the United States to

John-Allen, of Madison county, Ala., granting the

Jand in question, dated May 20th, A. D. 1841.
Plaintift’s counsel then offered an ‘exemplification,

~under-the hand of the Commissioner of the General
_Land Oflice, and the seal of that office, of a certifi-

cate by Samuel Hackleton, Register of the Land
Office at Galenay that John Allen, of Madison coun-
ty, Ala., had at that otlice, on the 13th day of August,
-A. D. 1836, purchased the land in controversy, and
made full payment therefor. This. exemplification,
the court, on the defendant’s objection, exeluded, on

_the ground, Ist. That the original certificate, and

not an exemplification of it, was the proper.evi-
derice of title; 2d. ‘Thatithe Register’s certificate
was evidence of title only where the patent had not
issned. - Ixception was taken to this ruling of the
.court,

.. Plaintiff’s counsel then, for the purpose, as was

stated at the. time,, of showing that.the defendant
_claimed title from James M. Allan, with a view-to
‘thereby estop-lim from denying the title. of said
Allap,and then to producetitle to the plaintiff supe-

1
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rior to.the title.ot'the:defendant, offered and readfo
the-jury a deed of.warranty executed hy James M.
Allan, of llenry county, Ill., to the defendant, con-
veying, this land; dated March 24,1856,—and called
a witness who-swore that-he knew: the land:in - con-
troversy,—that-heliad formerly been sherifl oi ITen-
ry county, and-as such had  served some papers 1¢-
Jating to this suit npon the defendant,. upon.which
occasion defendant told him-that-he had 1o intenest
in the suity and no defense to.make; that -he held
title under James M., Allangand considered his wai-
ranty sufficient,—that he held.him for the land:.

- Plaintiff’s. counsel then -offered to-read in’evi-
dence, a deed executed by John Allan, of Madison
county, Ala., by James-M. Allan, his attorncy in
fact, to Melzer H. Turner; and Samuel A. Lee, con-
veying the land in controversy, with the usnal coy-
enants.of. warranty, and.seizin in fee, dated July
1st, A. D. 1840, signed ¢ John Allan.: [r. s.]. By
James M. Allan, his: ‘lagveful attorney. ., [r:s.]” and
recorded in the office of the 1e(_01'de1 of Ilenry
county, July 7th,-A.D.1840; to which defendant’s
counsel objected: »1st.: that- the execution of the
deed was not proven ; 2d. That there were interlin-
eations.in the bod) ot it 3d _That it had not been
‘shown that at the. date theneof said J ohn Allan had
any title to tlu, lands, ‘or James M -Allan any zm-
thority from said John Allan to conv(,y the sanle.,:.

Plaintift’s counqel then called; a witness. who
swore that he had known James M. Allan’ for: six-
teen years, had seen him write frequently, and was

“well acquainted with his handwriting;-being shown
the deed before.offered in evidence, thness testified
-that the body of thedeed, and the signatures at the
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bottom, were in the handwriting of. said James M.
Allan, and that the interlinreations y ere. in the samne
handwriting. - P

Plaintift ’s counsel again oﬁered to read this deed
in evidence, and in connection therewith, offered to
show title to this land from the grantces therein,
Turner and Lee, to the plaintiff. Detendant’s coun-
sel again objected, that the deedwas irrelevant, hut
-waived all other grounds of objeetion. .

.The court excluded the deed; and..the other ovi-
dence offered, and plaintiff ’s counsél excepted. -

We submit that the court eireds * ~ '

“Tirsr. In excluding the exemplxhcatxon of’ tho
Register’s certificate. .1
bFCO\D In excluding the’ deed of John Allan’ by
his attorney, James M. Allan,to Turner .md Lcc,
and the other evidence' offeféd thercwith. ’

I.  As to both of the grounds uwpon- whic¢h the
exemplification®of the Registers ceitificate was ex-
cluded, this court has’ dccxded"ﬁdvm%e"ly to the de—
cision of' the circuit court. Gl

Lane vs. Bommehnann, 17 1., 95.
Whiteside vs. ‘Divers, 4 Scam:, 336

Neither the official chavacter of the peraon by
whoni, as Register of rhe Galend Land Oftice, the
exemplified certlhcat(, was sno-ued nor the genuine-
ness ot such signature, havm«r been dlsputed ;. and
no objection b) reason-of the t.u]uu, to account for
‘the absence of the original cemﬁcate, having been
made, it -must ‘- be presumed either_ that these
grounds of objection were waiveéd, or that the prop—
er preliminary proofs were ‘thade: -

Russell vs.: Wlutesu}cs, 4 Scam., 7.-
Conway vs. Casey22 Tll., 189,
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.7 Indeed,” all these matters. are’ explatried: by tiie
~Letters Patent; for. these recite: that the Registei’s
certificate had been filed in the General Land Of-
‘fice. The ofticers of that department: of public at-
«fairs must be presumed to have beenr acquainted
with the official character, and:the handwriting ‘ot
all subordinate officers in the samer department.
‘ 1 Greenl Evi; §40.
II. ' That the court erred in excluding the deed
of John Allan, by James M. Allan, his.attorney, to
Turner and Lee, is, we think, very apparent, it” the
question be considered in the light of the following
well settled principles of law : . 7
e “"The rule that in ejectment the plaintift must,
to ‘recover, make affirmative proof oi tit].c,' is
not unvarying: as where the dof’cnd_aut enterdd
under a lease from the plaintiff, whicl has expired,
(Tilghman et al. vs. Little, 13 Ills., 240);'01"\\"]1'{0_'1,_'(:
‘there was a contract by the defendant to purchase,
under which the defendant has obtained possession,
and he afterwards - refuses to i)cll'fm'_m the contract.
(IvEy, 13 Ills., 240) ;5 or where ‘the 'dc'fcndz_u_lt for a
“valuable consideration lias 0611\'(;)'0(1"16‘t]ie'])lain_t it
and afterwards refuses to'deliver thé possession'; or
- where ‘the plaintiff' has acquired title by virtue of
“a sale on execution against the defendant. “(Férgusén
vs. Miles, 3 Gilm., 358). - In either of these casts
“the defendant is estopped to deny the: plain{ifis
-titlé, and the plaintift need go no -further with 1fs
- proofs-than to establish facts sufficient to raisé tliis
Lzstoplje]. e Lo Ve it 1Y 3 " :" ' ) TR IO

2. So it both parties pn'l-!;c,r[j':ll,‘claixxl title irom
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the same source, the plaintiff’ needs only to deduce
title to himself from this common source.
McConnell vs. Jolmson, 2 Scam., 522.

3. And it is a general rule that if one without
title, convey lands with covenant of general war-
anty, and  afterwards acquire title, the title so ac-
quired enures to the grantce, and in any action
wherein the title comes in question, the grantor is
estopped to deny that at the time of his convey-
ance he had title, or to in any way dispute the title
of his grantce. i A

Somes vs. Skinner, 3 Pick., 52.

Rigg vs. Cook, 4 Gilm., 336.

White vs. Patten, 24 Pick., 324.
IFairbanks vs. Williamson, T Greenl., 96
Pike vs. Galvin. 16 Shepl., 183.

Wark vs. Willard, 13 N. II.. 3S9.
Jackson vs. Bull; 1 Johns. Cas., 91.
[Titchcock vs. IHarringion, 6 J. IR, 290.

4. And the estoppel runs with the land and
binds all privies; so that those claiming under the
granior are subject fo it and those claiming under
the gr;mtec may have advantage of it.

. Sce lhc cases last cited.

5. It one, without authority, contracts as the
azent of another, he thereby Linds himself,—the
confeaet is his individual confract, and an action
will lie thereon against him.

Dunlap s Paley’s Agency, 356.
Dusenbury v. Ellis, 3 Johns. Cas., 70.
White vs. Skinner, 11 J. ., 307.
Randall vs. Van Vetchten, 19 J. IR., 307.
Meech vs. Smith, 7 Wend., 315.
Palmer vs. Stephens, 1 Denio, 471.
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Now, to apply thesc principles, it had been shown
prior to the production in evidence of this deed, the
exclusion of which we now complain of, that in
1856, and prior to the bringing of this suit, James
M. Allan, ot Henry county, Ills., had conveyed this
land to the defendant, with covenant of general
warranty, and that the detendant claimed title un-
der that conveyance; and the plaintiff now offered
to show that in 1840, this James M. ‘Allan, assuimn-
ing to be the agent of John Allan, of Madison coun-
tv, Ala., had conveyed the same land to Turner and
Lee, with covenants that said John Allan was seized
in fee, and would defend the title against all per-
sons. The plaintiff' also offered to produce title to
himself trom Twrner and Lee.

Now it had not been shown that James M. Allan
had authority from John Allan to execute this con-
veyance ; and this was the ground of defendant’s
objection to its introduction. It must, theretore, be
assumed as a tact that no such authority existed:

Jut it James M. Allan had no authority from John
~Allan to execute this deed, then-the deed was the
deed of James-M.:Allan, and the.covenants were
his individual covenants. - This was expressly de-
“ cided in Sumner vs. ‘Williams, 8 Mass., 162; Whit-
ing vs. Dewey, 15 Pick., 428, cited in 5 Gilm., p.
207, and James M. Allan, and all those claiming un-
der him, are estopped by this covenant, from deny-
ing the title of Turner and Lee, or of those deriving
title under them. : ;

This is by :virtue of.the covenant of warranty.
But suppose that there were no covenant, would: not
the effect of the dedd be- still the same?. Suppcse,
it your ITonors please, that this action had been be-

L)
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tween the immediate parties to'this deed; that Tur-
uer and Lee had been plaintiffs, and James M. Al-
lan defendant, would it lie in the mouth of James
M. Allan to deny cither the title of John Allan, or
his own authority to convey, after having represen-
ted, as by this deed he did represent,-that John Al-
lan was the owner in fee of these lands, and that he
himself was lawfully authorized to convey the same,
and after, on the faith of theserepresentations, Tur~
ner and Lee had paid him theirmoney and received
from him this deed? Could he, after having execu-
ted this deed, withhold from his grantees - the pos-
session ? :

Certainly the law would not permit so gross an
injustice. As against James M. Allan, then, Tur.
ner and Lee became by the exeeution of this - deed,
the absolute owners of the land; and éntitled to the
possession.  Suppose, then, that Turner and Lee
had conveyed ;—would not. their grantees succeed
to all the rights of their grantors in the premises?
Most certainly this would be so... 'The law recogni-
zes no right in property which may not be transfer-
red ; for the value of a thing consists in what it will
fetch in market, and it the riglt to sell the thing be
deniéd, its value isithereby destroyed.

As against the plaintiffs in’this case, if, as he
offered to do, they had shown title from Turner
and Lee to themselves, James M. Allan; had he been
the defendant, would have been estopped from as-
serting title. As against him, the plaintifts would
have been,in law, the owners of the land.

If, then, James M. Allan could -not assert title to
this land as:against Turner and Lee, or those" hold-
ing under them, could he convey to this defendant,
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lobert. Getty, any greater estate than he himself
had? Certainly not, unless it were by operation ot
the registry law; and of this there can be no pre-
tense in this case, because the deed of Allan to Tur-
ner and Lee was recorded in 1840, and his deed to
Getty was not executed until 1856,—the detendant
took with full notice of the former conveyance, and
it was as complete an estoppel upon him as upon
James M. Allan.
The case of Stow et al. vs. Wyse, is in point:
That was an action of trespass q. c. f., plea of the
general issue. The defendant was admitted to be in
possession, as tenant of the Middletown bank,
which derived title from the Middletown Manutac-
turing company, under a mortgage made by A. W.
Magill, as the agent of the corporation, dated March
29th, 1837, and which mortgage recited that Magill
had been duly auntliorized by a vote of the corpora-
tion, &c. The plaintifi’s title was-this: After the
execution of this mortgage to the Middletoivn
Bank, A. W. Magill levied- an execution in his fa-
vor and against the Middletown Manutacturing
.Company, upon the land in controversy and pur-
chased the same at the sale; he atterwards convey- -
ed to the plaintiffs. At the trial, evidence was “in-
troduced to show that in fact Magill never was au-
thorized by the Manufacturing Company to exe-
cute the mortgage of March 29th, 1837, and the
sufficiency of this evidence was argued in the Su-
preme Court, but Daggett, J., in.declivering the
opinion of the court, said: ¢ Where a party has
solemnly admitted a fact by deed under his hand
. .and seal, he is ‘estopped, not only from disputing
.the deed itself, but any, fact which it recites. Now




-9

Magill has declared under his hand and seal, that
he was empowered by a vote of the company, to
execute this deed. Can he ever say that he was
not thus empowered? If on the next day after the
mortgage to the bank was executed, he had pro-
cured a valid deed from the company, and had
brought ejectment against the bank, could he have
sustained it, against his declaration in this deed ? 1
ibink be muost have been estopped. It so, then all
persons claiming under him must be estopped.”

(7 Conn. Rep., 214.)
~ The judge who presided in the court below ruled,
~although the point was not.-made by counsel, that
- the case presented by this record, was not a proper
- ease for the application of the doctrine of estoppel ;
‘that, to subject the defendant to this estoppel, as
. the grantee of Allan, -he must claim title under Al-
lan, on the trial. We submit that such is not the
law. Ilow could the plaintiff in ejectment ever
- have the advantage ot an estoppel, it this were so?
. Suppose one has-leased lands, and the tenant, the
_term having expired, refuses to deliver possession;
may not the lessor, in ‘the absence -of a writ-
- ten lease, bring ejectment, and upon the trial
show Dby parol that the defendant entered as his
itenant, and:thus avoid .the necessity of showing
ttitle ?  So if the purchaser of lands in possession,
wefuse to consummate.the contract, and the vendor
wing ejectment to recover the possession, may he
ot show-the circumstances under which the defen-
unt entered, and thus estop him from denying his
mdor’s title? If not, it amounts to this, that if
2 under a contract to purchaselands, get into pos-
aion, he may refuse to pay with impunity, unless

3
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-thé wendor can show an absolute title; for other-
‘wise thé purchaser can never be ousted. ok
[t may scem superfluous to refer to authorities
upon this point, but we submit the following :
In Jackson ex dem. Swartwout et ux. vs. Cole,
“ejectment for an undivided fourth of a certain lot,
tried in 1823,—the Plaintift read in evidence a deed
from J. O. Hoffman, Eliza Ann Colden, and T.
“Cooper to Cole, -the defendant, for the lot in ques-:
tion; he then called a witness who swore that he
knew T. Cooper, that he died four or five years be-
fore this,—that he also knew Catherine, the wife of:
T. Cooper,—that she died about 1797, leaving as
~her heirs, a son who died without issue, and a daugh-
ter, who married Swartwout, the lessor,—that fhe: -
defendant, Cole, a few days before the trial, ealled:
-to subpeena witness, and said that he wanted .to
- prove by him the death of Mys. Cooper,—that he
was sued by Swartwout and wite for part of his
land,—that when he bought the land, Cooper only
had signed the deed, but that the land belonged to
his wite,—that it Mps. Cooper had signed the deed,
he should have been all right. SRR Eh
It was turther proved that Mrs. Cooper was one
_of the four lieirs of David Colden, and an aftempt
- Was made to show'title to thie'1and in Cadwallader
~ Colden, under an act for the attainder of David
.Colden, and to vest his estate in C. Colden, as trus-
- tee for the heirs,
- Several questions were raised as to whether the
- provisions of this act had been complied with, but
the Supreme Court, passing by these, say, at the
outset, that *“ the deed from Cooper to the defend-
- ant, and'his admission to Cochran, that- the estate
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belonged to Mrs. Cooper, and that if'she had signed
the deed with her husband, his title would have
been good, were sufficient, PRIMA FacIE, to establish
the fact that Cooper was only tenant by the courte-
sy, and that the estate belonged to his wite, of whom

“Mrs. Swartwout, one of the plaintiff’s lessors, was
the sole heir.” (4 Cow. Rep., 588.)

Now the course pursued by the plaintiffs in this
case was precisely the course pnrsued by the plain-
tifts in the case at bar.

So in Ierguson vs. Miles, decided in this courtin -
1846, the plaintiff in ejectment produced title to
himself, under a judgment against one Morton, and
an execution sale thereon,—and proved an admission
of the defendant that he entered as the tenant of
Morton ; it was held that he was estopped to deny -
the plaintiff’s title.

(8 Gilm., 364.)

The following cases are also in point:
Jackson vs. Bard, 4 J. R., 229, and note.
Pitts vs. Wilder, 1 Comst., 525.

Respecttully submitted.

: E. T. WELLS,
Counsel for Plaintiff in Dxror.'
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‘ ARGUMENT,

°

l‘lns was an action ut ejectment in the ]lumy
'(lirenit Court for cighty acres of land. :

On the trial b(f]()“, ’ ,tlu,plalllllﬁts offered and read
in evidence letters patent of the United States to
Jolm ‘Allen, of Madison county, Ala., granting the
land in question; dated May 20th, A.D. 1841.

Piaintift’s cdunsel then offered an exemplification, -
under the hand. ot the Commissioner of the General
Land Office, and-the seal of that office, of a certifi-
-ate by, Samuel Hackleton, Register of the Land
Oftice at Galeng, that John Allen, of Madison coun-
ty, Ala., had at that office, onthe 13th day of August,
A.-D. 1836, -purchased the land in controversy, and
made fall payment therefor. This exemplification,
tlie court, on the defendant’s objection, excluded, on
the ground, - 1st; That the original certificate, and
not an exemplification :of it; was the” proper evi-
denca.of title; 2d. That t]l(‘ legister’s certificate
was evidende of title only where the patent had not
issned. Exception was taken to this ruling of the
court.

Plaintitt’s counsel then for the purpose, as was
statqd .at ~the time, of sllo“mo th.lt the defendant
claimed tlt]o from :James. M, Allan, with a-view to
thereby ¢stop him from denying the, title of said
Alap, and then to producetitle to the plaintiff supe-

1
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rior to.the tiie.of the defendant, offered -and read to
the-jury a deed ofwarmanty executed by James M.
Allan, of 1lenry county, Ill., to the detendant, cori-
veying: thisland, dated March 24;1856,—and called
a witness who swaore that he l\ncw the land‘in con-
troversy,—that he had dformerly:been sherifY oi' ITen-
ry county, and as suclrhad served some papers fe-
lating to this suit upon the defendant, -upon which
oceasion defendant. told him that he lmd no interest
in the suit,. and mo defense to- make, thathe lield
-title under James M. Allan,and considered his war-
‘ranty suflicient,—that Jjetheld him for the land,
-Plaintiff2s. counsel .then offered . to read in-evi-
dence, a deed executed by John Allan, of Madison
-county, Ala., by James:M, Allan, his attorney in
fact, to Melzer II, Turner, and Samuel -A. Lee, con-
veying the land in controversy, with the usual coxw-
enants of warranty, and seizin' in-fee, dated July
1st, A. D..1840, signed-John Allan. - [r:s.]:.By
James M. Allan h‘xs ]g}v:t,ul attorney. - [ris.]”:and
recorded in the office of the regorder . of - Ilenry
county, July 7th, A.D,1840; to-which defendant’s
counsel objectéd: -Ist.ithat-the execution of the
deed was not proven; 2d. That there werc interlin-
eations in the body 01 1t 3d.- That it had not been
shown that at the. date thex eof said John. Allau had
any title to the Lmds, or James M. Allan any au-
thority from said John Allan to convey the same. _
Plaintift’s counsel then called a witness who
swore that he had known James. M. Allan for six-
teen years, had.seen him write frequently, and was
well acquainted with hishandwriting; being shown
the deed before offered it evidence, witness testified
that the body of thedeed, and the signatures at the
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bottom, were in the handwriting of said James M.
_Allan, :md that the mtexlmmhons were in the same
handwriting. ' : .

Plaintiff’s eounscl again oﬁercd to 10:1(1 this deed
in evidence, and in connection therewith, ofiered to
show title: to~this land from the grantees therein,
Turner and Lee, to the plaintiff.. Defendant’s coun-
sel again ob]ecte(l that thie deed was irrelevant, but
Avaiy cd all other grounds of objection: -

The court excluded the deed,:and- the other evi-
dence offered, and plaintiff 76 cotmsel excepted.-

We submit that the court crred: £

Firsr. " In excluding the- e\cmpldlc:mon of thc

Register’s certificate. - i

SI~ coxp. In excluding ¢ the: dccd of John Allan by

" his attorney, James M. x\ll.m, to Tyrner and Lcc
and the othér evidence offerdd ‘tlierewith.

I. As'to both' of the‘grotinds ‘upon” which "the
exemplification of the Registei’s certificate was ex-
cluded, this court’ has decided’ advexseb to the de-
cision of" the circuit court.
¢ : Latie vs. Bomniélmann, 17 I11., 95.

‘Whiteside vs.” Divers, 4 Scam., 336

Neither the official clmractcr of the person by
whom, as Register of the Galenn Land Office, the
e\emphhed certxﬁc'lte wals sigiiéd, nor the genuine-
ness-of such signature, havmrr been dxsputed and
no objection by reason of the’ t.u]m'(, to account for
the absence of the original ‘certificate, having been
made, ‘it must be presuined - either that these

_grounds of objection were waived; or‘that the prop-
er preliminary proofs were: made.
Russell vs. Whitesides, 4 Scmn., T
Conway vs. Case, 2271ll., 139



- Iideed, "all' these matters :are *explained: by the
Lettels Patent; for -these recite that the Register’s
certificate had b(,en filed in the General-Land Of-

‘tice. The officers of"that departnient -of-.public at-
-fairs must be presumed to have been: acquainted
-with-the official character, and:the’ handwritingsof
: all subordinate officers in the same,department.
1 (11'cenl Ev., §4()

I1. ~That t]l(, wurt en(,d in (,\cludm«r the (Icul
of John Allan, by James M. Allan, his attorney, to
Turner and Lee, is, we think, veryiapparent. it the
,question be. (,onal(lcled in; the light of the following
well settled pnnuples of law :

1. The rule that in (Jeument thqpl‘untlﬁ must,
‘to 1ecovel,' nml\o affirmative pwut of"” tlt]c, 18
not unval.)m«r' as where the defendant ‘entered
under a lease from the plaintift; w lucl\ Dias e\me(l
(fll«rhm.ln et al. vs. Little, 13 I.lla . 240) 5 or where
there was a confract by tho doiend‘mt to Plll(llﬂb(‘
under which the defendant lms ol)t.nncd posscssion,
and he afterwards 1ctuac= to peltonn the contract.
(IpExr, 13 Ills., 240); or where the defendant for a
“valuable conmdcmh(m lias conveyed td the’ pl.mmﬂ
-and. afterwards refuses to'deliver the possession; or
where the plaintift has- -acquired title by virtue of
‘a sale on execution against the defetidant. (Fer guson
vs. Miles, 3 Gilm., 308) In citlier of l]le=¢ cases
the defendant is estopped 1o dcm “the l)l.mmﬁ 8
title, and the plaintiff need” go no further with his
- proots than fo:establish i.xcrq ~uih(' unf tn 1.11»(- ﬂllh _
o~top1 el Cilak
9, hn it both pmtwa on thQ tlmlxlunn title from
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fhe same source, the plaintift’ needs only*to (ledn(c'
title to himself from this common source. "
McConnell vs. Jolinson, 2-Scam., 522.
3. And it is a general rule that it one without
title, convey lands with covenant of general war-
ranty, and afterwards acquiré lltlc tlw title so ac-
quired- enures to the grantee, ‘and in any action
wherein the title comes in question, the grantor is
estopped to deny that at the time of his convey-
ance he had title, or to in any \\.1) dispute the title
of his grantce.
Somes vs. Skinner,.3 Pick., 52.
Rige vs. Cook, 4 Gilm., 336,
White vs. Patten, 24 Pick., 324.
IFairbanks vs. Williamson, 7 Greenl., 96,
Pike:vs. Galvin. 16 Shepl., 183.
Wark vs. Willard, 13 N. 11., ‘36‘)
Jackson vs, Bull, 1 Johns. Cas.. 91.
[liteheock vs. Ilavrington. 6 J. IR., 290.
4. And the estoppel runs with the land and
binds :lll privies; so that those claiming under the
gransor ave subject to it; aud those (].ummﬂ' under
f.ho gi .llli((' may have advantage of it.
Sce the cases last cited.
5. If one, without authority, contracts as-the
azent of another, he thereby Linds himself,—the
confioet is his individual contract, and an action
will lie thereon against him.,
Dunlap’s Paley’s Ageney, 356.
Dusenbury v. Ellis, 3 Johns. Cas., 70.
White vs. Skinner, 11 J. IR.; 307.
Randall vs. YVan Vetehten, 19 J. IR, 307.
Mecch vs. Smith, 7 Wend., 315.
Palmer vs. Stephens, 1 Denio, 471,
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Now. to apply these principles, it had been shown
prior to the production in evidence of this deed, the
éxclusion ot which we now complain of, that in
1856, and prior to the bringing of this suit, James
M. Allan, of Heury county, Ills.,had conveyed this
land to the defendant, with covenant of general
warranty, and that the defendant claimed title un-
der that conveyance; and the plaintiff now offered
to show that in 1840, this James M. Allan, assum-
ing to be the agent of Joln Allan, of Madison coun-
ty, Ala.;had conveyed the same land to Turner and
Lee, with covenants that said John Allan was seized
in fee, and would defend the title against all per-
sons.  The plaintiff’ also offered to produce title to
himself from Turner and Lee.

Now it had not been shown that James M. Allan
had authority trom John Allan to execute this con-
veyance; and this'‘was tlie ground of defendant’s
‘objection to its introduction. It must, theretfore, be
assumed as a fact that no such authority existed :

3ut it James M. Allan had no authority from John
Allan to execute this deed, then the deed was the
deed of James M. Allan, and the covenants were
his individual covenants. -* This was expressly de-
cided in Sumner vs. Williams, 8 Mass., 162; Whit-
ing vs. Dewey, 15 Pick., 428, cited in 5 Gilm., p.
')04, and James M. Allan, and all those claiming un-
der him, are estopped by this covenant, trom (lun\’
ing the title of Turnerand Lee, or of those dcrn'mg
tltle under them.

This is by virtue of the covenant of warranty.
But suppose that there were no covenant, would not
‘the effect of the deed be still the same? Suppese,
it your Honors please, that this action had been be-



7

tween the immediate parties to this deed; that Tur-
ner and Lee had been plaintifts, and James M. Al-
lan defendant, would it lie in the mouth of James
M. Allan to deny either the title of John Allan, or
his own authority to convey, after having represen-
ted, as by this deed he did represent, that John Al-
lan was the owner in fee of these lands, and that he
himselt was lawfully authorized to convey the same,
and after, on the faith of theserepresentations, Tur~
ner and Lee had paid him their money and received
from him this deed? Could he, after having execu-
ted this deed, withhold from his grantees the pos-
session ? *if ;
Certainly the law would not permit so gross an
injustice. As against James M. Allan, then, Tur,
~ner and Lee became by the execution of this deed,
the absolute owners of the land ; and entitled to the
possession. Suppose, then,that Turner and Lee
had conveyed ;—would not their grantces succeed
to all the rights of their grantors in the premisest
Most certainly this would be so. The law recogni-
zes no right in property which may not be transfer-
red; for the value of a thing consists in what it will
fetch in market, and it the right to sell the thing be
denied, its value is thereby destroyed.
As against the plaintiffs in this case, if, as he’
offered to do, they had shown title from Turner
and Lee to themselves, James M. Allan, had he been
-the defendant, would have been estopped from as-
serfing title. As against him, the plaintifts would
have been, in law, the owners of the land.
If, then, James M. Allan could not assert title to
this land as against Turner and Lee, or those hold-
ing under them, could he convey to this defendant,
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Robert Getty, any greater estate than he himself
had? Certainly not, unless it were by operation of
the registry. law ; and of this there can, be no pre-
tense in this case, becaunse the deed of Allan to Tur-
ner and Lee was recorded in 1840, and his .deed to
Getty, was not executed until 1856,—the defendant
took with full notice ot the former conveyance, and
it was as complete an estoppel upon him as upon
James M. Allan. .

The case of Stow et al, ve. Wyse, is in point-
That was an action of trespass q. c. f., plea of the
general issue. The defendant was admitted to be in
1)0§scssi011, as tenant of the Middletown bank.
which derived title from the Middletown Manufac-
turing company, under-a mortgage made by A. W.
Magill, as the agenf ot the corporation, dated March
29th, 1837, and which mortgage recited that Magill
had been duly authorized by a vote of the corpora-
tion, &c. The plaintiff’s title was this:  After the
.execution of this mortgage to the Middletown
‘Bank, A. W. Magill levied an execution in his fa-
vor and against .the Middletown Manutacturing

Company, upon the land in controversy and pur-
‘chased the same at the sale; he afterwards convey-
ed to the plaintiffs. -At the trial, evidence was in-
troduced to show that in fact Magill never was au-
‘thorized by the Manutacturing Company to exe-
cuté the mortgage of March 20th, 1837, and the
sufficiency of this evidence was argued in the Su-
‘preme Court, but Daggett, J., in. delivering the
opinion of the court, said: ¢ Where a party has
_solemnly admitted a fact by deed under his hand
~and seal, he is estopped, not only from disputing
the deed itself, but.any fact which it recites. Now

. . ]
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-Magill has declared under his hand and ‘seal, that

he was empowered by a vote of the company, to

cexceute this deed.  Can he ever say that he was

not thus empowered? It on the next day after the

:mortgage to the bank was executed, he had pro-
cured a valid deed from the company, and had
‘brought ejectment against the bank, could he have

sustained it, against his declaration in this deed? 1
think be must have been estopped. It so, then all
persons claiming under him must be estopped.”
(7 Conn. Rep., 214.)

The judge who presided in the court below ruled,

“although the point was not made by counsel, that

the case presented by this record, was not a proper
case for the application ot the doctrine of estoppel ;
that, to subject the defendant to this estoppel, as
the grantee ot Allan, he must claim title under Al-
lan, on the trial.. We submit that such is not the
law. Ilow could the plaintiff in ejectment ever
have the advantage of an estoppel, if this were so?
Suppose one has leased lands, and the tenant, the

‘term having expired, refuses to deliver possession;

may not the lessor, in the absence of a writ-
ten lease, bring ejectment, and upon the trjal
show Dby parol that the defendant entered as his

“tenant, aud thus avoid the necessity of showing

title? So if the purchaser of lands in possession,

“refuse to consummate the cont ract, and the vendor

bring ejectment to recover the possession, may he
not show the circomstances under which the defon-
dant entered, and thus estop him from dcnying his
vendor’s title? If not, it amounts to this, that if
one under a contract to purchaselands, get into pos-

session, he may refuse to pay with impunity, unless

Lyes 3
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the vendor can show an absolute title; for otlicr-
-wise the purchaser can never be ousted.

It may seem supeérfluous to refer to authorities
upon this point, but we submit the: following :

In Jackson ex dem. Swartwout et ux. vs. Cole;
‘¢jectment for an undivided fourth of a certain 16t,
tried in 1823,—the plaintiff read in evidence a deed
from J. O. Iloftfman, Eliza Ann Colden, and T.
Cooper to Cole, the (lctcnd'mt for the lot in ques-
tion; he then mllul a witness who swore that he
l\nc“ T. Cooper, that he died four or five years be-
tore this,—that he also knew Catherine, the wife of
A0 (oopm .—that she died about 1797. leaving as
her heirs, a son who died without issue, and a daunh-
ter, who married Swartwout, the lessor,—that ll)e
:«lotcnd.mt Cole, a few days before the trial. called
‘to subpena witness. and said that he ‘wanted: to
prove by him the death of Mrys. Cooper,—that he
was sued by Swartwont and wite for part of, his

land,—that when he bouglht the. land, Copper only
“had signed the deed, -Imt that the land belonged to
his wite,—that if Mus. Cooper had blrrncd (he dccd
he should have been all right: .o v al 3

It was further proved that Mrs. Cooper was one
of the tout hvna of ])'1,\{(1 Colden, and an attempt
was made to show tifle 6" the land in Cadwallader
Colden, under an act for the attainder of David
Colden, and to vest his estate in C. Colden, as trus-
tee for the heirs.

Several questions were raised as to whether the
_ provisions of this act had been complied with, but
the Supreme Court, passing by these, say, at the
outset, that * the deed from Cooper to the defend-

ant, and his admission to Cochran, that the CSL}_FQ
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belonged to Mrs. Cooper, and that if she had signed
the deed with her husband, his title would have
been good, were sufticient, PRIMA FACIE, to establish
the fact that Cooper was only tenaut by the courte-
sy, and that the estate belonged.to his wite, of whom
Mrs. Swartwout, one of the plaintiff’s lessors, was
the sole heir.” (4 Cow. Rep., 588.)

Now the course pursued by the. plaintifts in this
case was precisely the course pursued by the plain-
tifts in the case at bar. :

So in IFerguson vs. Miles, decided in this courtin
1846, the plaintiff in ejectment produced title to
himself, under a judgment against one Morton, and
an execution sale thereon,—and proved an admission
of the defendant that he entered as the tenant of
‘Morton; it was held that he was estopped to deny
the piaintiff’s title.

ey (8 Gilm,, 364.)

The following cases are also in point:
‘ Jackson vs. Bard, 4 J. R., 229, and note.
Pitts vs. Wilder, 1 Comst., 525.
Respectfull.y submitted.

.. E..T. WELLS,
Counsel for Plaintiff in Error.
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ARGUMENT.

This was an action of cjectment in the Henry
Cireuit Court for eighty acres of land.

On the trial below, the plaintiffs offered and read
in evidence letters patent of the United States to
John Allen, of Madison county, Ala., granting the
land in question, dated May 20th, A. D. 1841.

Plaintiffs’ counsel then oftered an exemplification, :
under the hand of the Commissioner of the General
Land Oflice, and the seal of that office, of a certifi-
cate by Samuel ITackleton, Register of the Land
Office at Galena, that John Allen, of Madison coun-
ty, Ala.; had at that oflice, on the I3th day of August,
A. D. 1836, purchased the land in controversy, and
made full payment therefor. This exemplification,
the court, on the defendant’s objection, excluded, on
the ground, 1st. That the original certificate, and
not an exemplification of it, was the proper evi-
dence of title: 2d. That the Register’s certificate
was evidence of title only where the patent had not
issued. Exception was taken to this ruling of the
court.

Plaintifts’ counsel then, for the purpose, as was
stated at the time, of showing that the defendant
claimed title from James M. Allan, with a view to
thereby estop him from denying the title of said
Allan, and then to produce titleto the plaintiff supc-
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rior to the title of the defendant, offered and read to’
the jury adeed of warranty executed by James M.
Alan, of Henry county, IlL., to the (lufcnd.mt con-
veying this Jand, ;Jatcd Mauh..‘?.-} 1856,—and (.1llcd
a witness who swordtlathe-End¢ the Mml in con-
troversy,—that he had formerly been sheriff of Ilen-
ry.county, and as such-had-served-some papers rela-
ting to this suit upon the detendant, upon which
occasion defendant told him t]mt le. lmd no interest
in the suit, and no defense to’ nml\(* tlx.lt he holdi
title under James M. \]]‘m arnd considered his war-
ranty sufficient,—that he hol(l him for the land.

Plaintifi’s counsel. then offered to read in evi-
dence, a deed exceuted by John Allan, of Madison
county, Ala, by James M. Allan, ]llb attorney ‘in
fact, to Melzer H. Turner, and bdmuo 1 A. Lee, con-
veying the land in umtlovuq, with the usual cov-
enants of warranty, and seizin in fee, dated July
Lst, A. D. 1840, signed “John Allan, [r. s.] B_\
James M. All.m, ]llb lawful attorney. [r.s.]” and
recorded in, the office- of the Recorder of Ienry
county, July 7th, A.D.1840; to which defendant’s
counsel objected: 1st. That the execution of the
deed was not proven ; 2d. Thatthere were interlin-
eations in the body of it; 3d. That it had not been
shown that at the date thereof said John Allan had
any title to the lands, or James M. Allan any au-
thority from said John Allan to conv ey the same.

Plaintiff’s counsel then called a witness .who
swore that he had known James M. Allan for six-
teen years, had seen him write frequently, and was
well acquainted with his handwriting ; being shown
the deed before offered in evidence, \\xtne« tc~t1hul
that the body of the deed,and the signatures at the




3

bottom; were-in-the handwriting of saidt James M.
Allan, and that'the m{m]mc wions werein the same._
handwriting. g g

~Plaintift ’a wunwl again ofwl ed tq re: l(l this deed’
in evidence;and in eonnection therewith, offered to -
show title t6 this: land from the grantees  therein,
Turnerand Lee, to the plaintifi: - Defendant’s coun-,
sel again objected, that the deed was irrelevant, but
waiv ed all other grounds of objection. ,

*The eour't e\c]mlc(l ‘the deed, and‘the other evi-
dence offered, and l)lmntlﬁ ’s counsel c\ccpted

We submit that the ¢ourt erred: :
Firsr. In excluding the. exemplification “of the
legister’s certificate. |
Secoxp. In excluding the deed of John Allan, by
his attorney, James M. Allan, to Turner and Lce,
and the other evidence oftfered therewith.

1. -Asto both of the-grounds upon which the ex- -
emplification of tLe Register’s certificate was exelu-
ded, this court has dc(-l(lc(l adversely to the (ILClsxon
of tlle circuit court.

Lane vs. Bommelwann, 17 T11., 95.
\Vluteﬂdc vs. Divers, 4 bcam., 336.
Neither the official character of the person by
whom, as Register of the Galena Land Office, the
exemplified certificate was signed, nor the genuine-
ness of’ such signature, having been disputed; and
no objection, by reason of the failure to account for
the absence of the original certificate, having been
made, it must be presumed either that these
grounds of objection were waived, or that the prop-
er preliminary proofs were made.
Russell vs. Whitesides, 4 Scam., 7.
p Conway vs. Case, 22 1L, 139.
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- Indeed, all these matters are explained by the
Letters Patent ; for these recite that the Register’s
certificate had been filed in the general Land Office.
The officers of that department of public affairs,
must be presumed to have been acquainted with the
official character, and the handwriting of all subor-
,(hnate officers in the same depaltment

1 Greenl. Ev. §40.

_II. That the court erred in excluding the deed
of John Allan, by James M. Allan, his attorney, to
Turner and Lee, is, we.think, very apparent, it the
question be considered in the light of the following
well settled principles of law:

1. The rule that in ejectment the plaintiff must,
to recover, make affirmative proof of title, is not
unvarying : ‘as where, the defendant entered under a
lease from the plfmmﬁ which has expired. (Tilgh-
man et al. vs. Little, 13 T11., 240); or where there
was a contract by the detuul'mt to purchase, under
which the defend.mt has obtained possession, and he
afterwards refuses to perform the contract. (IoEyr,
13 Il1., 240); or where the defendant, for a valuable
cons\del ation has conveyed to the pl‘untlﬁ, and af-
terwards refuses to deliver the possession j or where
the plaintiff has acquired title by virtne of a sale
on execution against, the defendant. (IFer-
guson vs. Miles, 3 Gilm, ,358). In either of these
cases the defendant is estopped to deny the plain-
tiff ’s title, and the plaintiff need go no further with
his proofs, than to establish facts suflicient to raise
this estoppel.

2, So it both parties on the trial claim title from
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‘the same source, the plaintitf needs only to deduce
title to himself from this common source.
‘McConnell vs. Johnson,-2 Scam., 522.
3. And itis a general rule that it one without
title;.convey. lands with covenant, of general war-
ranty, and afterwards acquire title, the title so ac-
quired enures_to the grantee, jand in any action
wherein the title comes in question, the grantor is
estopped to deny that at the time of his convey-
ance he had title; or to in“any way ‘dispute the title
of his grantee. © Eo. SN '
Somes vs. Skinner; 3 Pick., 52.
dge vso Cook, 4 Gilni, 836,
White vs. Patten, 24 Pick:, 324.°
FFairbanks vs. Williamson, 7 Greenl., 96,
Pike vs. Galvin, 1() \lw])l lbu
Wark vs. W lll.ud 1 N. 1., 389.
Jackson vs. Bull, ila Johns. Cas. 2 QTSN
“IMitehcock vs IIunnﬂ'lon. 6 J. R., 290.
"4 And the o:toppel Tuns \uﬂl the .lnd and
l)ll](]\ all p)n ies; so° fh.lt t]msc (lmmm«r under the
granior ave subject (0 it ; .lnd fhosc dmnnntr undm
tlw nr.luteo may lm\'o l(l\'dlltl"‘L of it.
: . See lh(- cases last cited.
5 It mie,‘ without dllf]l()lltY “contracts as the
u)ent “of anotlier, he thereby Tinds himself, Zthe
eomteact is liis individual’ _contract. :md an action
will lie threreon against: him.’
Dunlap’s Palov S' Agency, 356.
Dusu\buu v. Bllis, 3 Johns. Cas., 70.
“White vs. Sklmlel' 11°J. R., 307.
Randall vs. Py Vetchten, 19 J. RR., 307.
Meech vs. Smith, 7 Wend., 315. }
Palmer vs. .Stephens, 1. Denio, 471.



6

Now, to apply these principles, it had been shown
prior to the production in evidence of this deed, the
exclusion of which we now complain of, that in
1856, and prior to the bringing of this suit, James
M. Allan, of Henry county, Ills., had conveyed this
land to the defendant, with covenant of general
warranty, and that the defendant- claimed title un-
der that conveyance; and the plaintift’ now offered
to show that in 1840, this James M. Allan, assun,
ing to be the agent of John Allan, of Madison coun,
t\ , Ala., had conv eyed the same land to Turner and
Lec, with cuvonant;th.tt said John Allan was seized
in fee, and would defend the title against all per-
sons. The plaintift. also_ offered to produce title to
himselt tfrom Turner and Lee. '

Now it had not been shown that James M. Allan
had authority trom John Allan to execute this con-
veyance; and this, was the ground of defendant’s
wvbjection to its introduction. It must, therefore, be
assumed as a fact that no such authority existed :

But it James M. Allan had no authority from John
Allan to excecute this-deed, then the deed. was the
(Ioed of James M. Allan, and the covenants were
his individual covenants.  This was expressly de-
cided in Summer vs. Williams, 8 Mass., 1623 Whit-
ing vs. Dewey, 15 Pick., 428, cited in 5 Gilm., p,
207, and James M. Allan, and all those claiming un-
der him, are estopped l)._s' this covenant, from deny-
ing the title of Turnerand Lee, or of those deriving
title under . them. . )

This is by virtue -of the covenant of warranty.

Jut suppose that there were no covenant, would not
the effeet of the.deed be still the same? Suppose,
it yonr ITonors please, that this action had been be-
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tween the immediate parties to this deed; that Tur-
ner and Lee had been plaintifts, and James M. Al-
lan defendant, would it lie in the month of James
M. Allan to deny either the title of John Allan, or
his own authority to convey, after having represen-
ted, as by this deed he did represent, that John Al-
lan was the owner in fee of' these lands, and that he
‘himself was lawtully authorized to convey the same,
and after, on the taith of theserepresentations, Tur-
uer and Lee had paid him theirmoney and received
from him this deed? Could he, after having execu-
ted this deed, withhold from his grantees the pos-
session ?

Certainly the law would not permit so gross an
injustice. As against James M. Allan, then, Tur,
ner and Lee became by the execution of this deed,
the absolute owners of the land; and entitled to the
possession.  Suppose, then, that Turner and Lee
had conveyed ;—would not their grantees succeed
to all the rights of their grantors in the premisest
Most certainly this would be so. * The law recogni-
zes no right in property which may not be transter-
red ; for the value of a thing consists in what it will
fetch in market, and-if' the right-to sell the thing be
denied, its value is thereby destroyed.

As against the plaintiffs in this case, if,. as he
offered to do, they had shown title from Turner
and Lee to themselves, James M. Allan, had he been
the defendant, would have been estopped from as-
serting title. As against him, the plaintifts would
have been, in law, the owners of the land..

If, then, James M. Allan could not assert title to
this land as against Turner and Lee, or those hold-
ing under them, could he convey to this defendant,
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Robert Getty, any greater estate than e himselt
Ivad ¢ Ceftainly not, unless it were by operation of
the registry law ; and of 'this there “can be no pre-
tense in this case; because the deed of Allan to Tup-
ner and Lee was recorded in 1840, and his deed to
Getty was not executed until 1856,—the defendant
took with tull notice of the former conveyance; and
it was as complete an estoppel upon him as upon
James M. Allan. g
The case of Stow et al. vs. Wyse, is in point :
That was an action of trespass q. e, f., plea of the
general issue. The'defendant was admitted to be in
Possession, as ‘tenant of t}e Middletown bank.
which derived title “from the Middletown Manufac-
furing company, under 5 mortgage made by A. W,
Magill, as the agent of the corporation, dated Marc
29th, 1837, and which mortgage recited that Magill
had been duly authorizéd by a vote of the corpora-
tion, &e. The plaintifis-title was this:  After the
execution. of this mortgage to the Middletown
Bank;: AW - Magill levied an execution in his fa-
vor -and- against’ tli¢ Middletoin 'Mu‘nnf:'{ctm'ing
Company, upon the land in controversy and pur-
ichased the same at’the sale; hie afterwirds con vev:
ed to the plaintiff.- = At the trialy evidence was in-
troduced to show that in fact Magil[ HEver was au-
thorized by the I\'Izﬁmfac'tm'ing Company to exe-
‘cute the mortgage of “Marcl, 29th; 1837, and the
sufticiency of this- evidence” was argued in the Sy-
preme. Court, but: Daggett, J., iy délivering the
Oopinion ‘of the conrt; saig: Where a party has
solemnly adiitted 2 fact by deed uhder his hand
and seal, Le is esfopped, not only from disputing
the deed itne]f_. but any faet which it recites, Now




9‘

Magill has declared under his-hand.and seal, that
he was empowered by a vote of the company, to
exccute this deed. Can he ever say that he was
not thus empowered? If on the next day after the
mortgage to the bank was executed, he had pro-
cured- a valid deed from the company, and- had
brought ejectment against the bank, could he have
sustained it, against his declaration in this deed? I
{bink he must bave been estopped. TIf so, then all
persons claiming under him mnst be estopped.”
(7 Conn. Rep., 214.)

~ The judge who presided in the court below ruled,
although the point was not made by-counsel, that
the case presented by this record, was not a proper
casc for the application of' the doctrine of estoppel ;
that, to subject the defendant to this estoppel, as
the grantee of Allan, he must claim title under Al-
lan, on the trial. . We submit that such is not the
law.. Ilow could the plaintiff in ejectinent ever
have the advantage of an estoppel, if' this were.so?
Suppose one has leased lands, and the tenant, the
term having expired, refuses tordeliver possession;
may not the lessor,. in the absence of a writ-
ten lease, bring ejectment, and upon ihe trial
show by parol that the defendant entered as his
tenant, and thus avoid the necessity of showing
title? So if the. purchaser of lands in possession,
refuse to consummate the contract, and the vendor
bring ejectment to recover the possession, may he
not show the circumstances under which the defen-
dant entered, and thus-estop him. from denying his
vendor’s title?. 'If not,.it amounts .to this, that if
onc under a contract to purchaselands, get into pos-

session, he may refuse to pay with imnpunity, unless
3. '
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tlie vendor éan show an abébrtlrte'fit]eg for other-
wise the purchaser can never he ousted.

It may séeni superfluous to refer t6 authorities
upon this point, but we submit thefollowing : :

In Jackson ex dem. Swartwout et ux. vs, Cole,
¢jectment for an undivided fourtl of a certain lot,
tried in 1823,—the plaintiff vead ji evidence a deed
from J. O. Hotfman, Eliza- Ann Colden, and T.
Cooper to Cole, the defendant,-for ‘the lot in ques-
tion; he then called a witness wlio swore that he
knew T. Cooper, that he died four or five years be-
tore this,—that he also knew Catherine, the wife of
T. Cooper,—that she died” aliout 1797, leaving as
her heirs, a son who died witliout issue, and a daugh-
ter; who married Swartwout, the lessor,—that the
defendant, Colé, a tew days before the trial, called’
to subpeena witness. and said fhat le wanted' to
prove by him the death of Mys, Cooper,—that he
was sued by Swartwout and- wife for part of.his
land,—that when he bought tlie land, Cooper only
had signed the deed, but that the land belonged to
his \\"ife,—t]mt it" Mrs. Cooper liad signed the deed,
he should have:been alRRigilit, shee o d iR odien e g

It was turther proved that Mrs. Cooper was one
of the four heirs_of David - Colden, and an attempt
wils made to show title to the land in Cadwalladet

Colden, under an act for the attainder of David-

Uul(l@)l, and to yest his estate:in Q. Colden, as trus-
tee torthe heirs. : ' ALY ~

Several questions were vaised as to ‘whether the
provisions of this act had beén coniplied with, but

‘the Supreme Court, passing' by these; say, at the

qutset, that ¢ the deed- frojn (}bop'ei‘ to-the ‘defend-
ant, and his admission to Cochran, tliat- the cstate

w

~

———
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belonged to Mrs. Cooper, and that if she had signed
the deed with her husband, his title would have
heen good, were suflicient, PrIMA FacIE, to establish
the fact that Cooper was only tenant by the courte-
sy, and that the estate belonged to his wite, of whom
Mrs. Swartwout, one of the plaintift’s lessors, was
the sole heir.” (4 Cow. Rep., 588.)

Now the. course pursned by the plaintiffs in this
case was precisely . the course pursued by the plain-
tifis in the case at bar.

So in IFerguson vs. Miles, decided in this courtin
1846, the plaintift in ¢jectment produced title to
himself, under a judgment against one Morton, and
“an execution sale thereon,—and proved an admission
-of the defendant that he entered as the tenant of
“Morton; it was held that he was estopped to deny
the plaintiff’s title.

(d Gilm., 364.)

The following cases are also in point:
Jackson vs. Bard, 4 J. R., 229, and note.
Pitts vs. Wilder, 1 Comst., 525.

tespectfully submitted.

E. T. WELLS,
- Counsel for Plaintiff in Error.
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ARGUMENT.

This was an action ot ejectment in the Henry
:Circuit Courtfor eighty acres of land.
~ On the trial below, the plaintifts offered and read
in evidence letters patent of the United States to
John Allen, of Madison .county, Ala., granting the
Jdand in question; dated May 20th, A. D. 1841.

Piaintitt’s counsel then offered an exemplification,
under the hand ot the Commissioner of the General
. Land. Office, and the seal of" that office, of a certifi-
-cate by Samuel IHackleton, Register of the Land
Oftice at Galena; that John Allen, of Madison coun-
ty, Ala., had at that office; on the 13th day of August,
-A. D. 1836, purchased the land in controversy, and
made full payment therefor, This exemplification,
.the court, on the defendant’s objecﬁun, excluded, on
.the ground,. 1st. That the original certificate, and
not an excmplification of it, was the proper evi-
dence of title; 2d, .That the Register’s certificate
-was evidence of title only where, the patent-had not
issued. Iixception was taken to this ruling of the
court, : :

Plaintift’s counsel thén, tor the purpose, as was
stated at .the time.. of showing.that the defendant
claimed title from James M. Allan, with:a view to
thereby .estop. Lim from déﬁying the title of said
(Allan, and then to producetitle to the plaintiff supe-

1
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rior to the title of the defendant, offered and read to
the jury a deed off warranty executed by James M.
Allan, of 1lenry county, Ill., to the detendant, con?
veying this land, dated- Murch 24, 1856,—and mlled
a witness who'swort that he knew the land in con-
troversy,—that‘he had formerly been sherifl oi' Ien=
ry- county, and as such had: served some papers rc-
lating to this suit-upon-the " defendant, . upon which
“oecasion defendant tofd i that he had no interest
in the suit, and-io- defénse: to“muke, that - he-held
title under Janres“M.-Adlan, and considered his wars
‘ranty sufficient,—that-he held him for the land..
Plaintift”s connsel-thetr offéred to read in evi-
dence, a deed executed by John Allan, of* Madisqn
county,- Ala.,” by Janies- M. Allan, his attorney:in
fact, to Melzer I Turnér,and Samuel A. Lee,-con:
veying the land -in{controversy, with the usual eow:
enants'of'warrmlty,'-and ‘seizinin ‘fee, dated July
Ist, A. D. 1840, signed “*John Allan. [r.s.]- By
James M. Allanghis lawful attorney. [r.s.]” ‘and
recorded in the oflice of -the recorder of IIenry
county, July 7thy:-A«D.1840;; to which defendant’s
counsel objectéd: Ist. that -the execution of the
deed was not proven;. 2d. That there werc interlin-
eations in the body-of. it; 3d ‘That it had not been
shown that at the date; thex eof, sald J ohn Allzm had
any title to tle lands, or James M. Allan any au-
thority from said.John Allan to conV(,y the same.
Plaintiff’s counsel then: called’ a witness ,Who
swore that he had known. James. M: Allan for six-
teen years, had.seen him write- frequently, and was
well acquainted with. hxshandwntmg' ‘being shown
the deed before-offered in evidence, witness testified
that the body of :the deed, and. the signatures at the
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bottam, were in the handwriting’ of said James M.
Allan, and that the mtcxlmc‘mons were in the same
handwriting. il

Plaintiff’s counsel again:oﬁ'ered to read this dced

“in_evidence, and in connection therewith, ofiered to
shot title: to this land from the grantees therein,
Turner. and Lee, to the plaintiff, Defendant’s.coun-
sel again objected, that the deeflwas irrelevant, but
waivedall other grounds:of* objeetion.

The court excluded the.deed,;and  -the- other evi-
dence offered, and plaintifi’’s counsel excepted. -

We submit that the conrterréd:

First: In excluding the!exemplification of tho
Register’s certificate. - fosess » : ok

Secoxp: -In excluding ‘the deed of John Allan by
his attorney, James M. Allang to Turner- and Lee,
and the other evidence offered theréwith.

1. As to both of the grounds: upon which the
exemplification of the Register’s-certificate was ex-
cluded, this court has decxdod«ndvel sely to the de-

" cision of the circuit court. i -

Lane vs. Bommeélmann, 17 I11., 95.
Whiteside vs. Divers, 4 Scam., 336.

Neither the official character’ of the person by
whom, as Remstu of the Galena Land Office, the
exemphﬁed ccrtlhcate was signed, nor the genuine-
ness of sucli slgnature, haying been dxsputed and
no objection by ‘reason of the 'hulm' “to - account for

" the absence of the original certificate, having been

made, it must be presumed  either ﬂmt these

_grounds of objection were waived; or:-that the prop-

er preliminary proofs avere wmade: -« - :

: Russell.vs: Wliitesides; 4 Scam., 7
Conway.vs. Case, 22 Ill., 139.

W
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-+ Indeed,  all these. matfers are ‘explained by, tlie
Letters Patent; for these recite that-the Register’s
certificate had been filed in the General Land Of
‘fice.  The ofticers of that depavtnient . ot “public af-
“fairs must be presumnred tohave been acquaintéd
-with the official character, and the. handwriting of
all subordinate officers in the same department. "'
L Greenl. Ev., §40.
II.  That the court erred in. excluding the deed
of John Allan, by James M. Allan, hié-at;«;ﬁncy, to
Turner and Lee, is, we think, very apparent, it the
question be considered in the light ot the following
well settled principles of law * ‘

o . recover, make affirmative proof™of “titTe, is
not unvarying: as where the detendant énterad
under a lease from the plaintift, which lLas expired,
. (Tilghman et al. vs. Little, 13 Illsl,,Q-}O’) g or.whclffe
“there was‘a contract by the deféndant to puichase,
under which the defendant Lias obtained possession,
and he afterwards refuses fo perform the contract.
(IpEx, 13 Ills., 240); or where ‘the defendant for a
" valuable eonsiderdtion hag conveyed-to theplaintift,
“and afterwards refiises to'deliver the possession ; or
" where the plaintift has dequirved fifle by virtue bf
- sale on éxeerition against tlfe defendant. (Ferguson
vs. Miles, 3 Gilm., 358)." In either -of tliege casis
“the defendant is estopped to dény the plaintifis
title, and tlye plaintift’ neeq 20" 10 tirtherawith Tiis
“proofs than to establisli faeti Suflicient to raise this
estoppel, b s e ’ (AL

.

1. The rule that in ejectment the pla’im'iﬁ' must,

2. So it hoth parties on the trjal claim title from
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the same source, the plaintiff needs only to déduce
title to himselt from this common source.
’ MecConnell vs. Johnson, 2 Scam., 522.

3.  And it is a general rule that it one without
title, convey lands with covenant of general war-
ranty, and afterwards acquire title, the title so ac-
‘quired- enures to the grantee,” and ‘in any action
wherein the title comes in question, the grantor is
estopped to deny that at the time ot his convey-
-ance he had title, or to in any way dispute the title
of his grantce.

Somes vs. Skinnor, 3 Pick., 52.

Rigg vs. Cook, 4 Gilm., 336. y

White vs. Patten, 24 Pick., 324.

‘airbanks vs. Williamson, 7 Greenl., 96

Pike vs. Galvin. 16 Shepl., 183.

Wark vs. Willard, 13 N. II., 389.

Jackson vs. Bull, 1 Johns. Cas., 91.

[Titehcock vs. IMarrington. 6 J. IR.. 290.

+. And the estoppel runs with the land and
binds all privies; so that those claiming under the
granior ave subject to it ; and those cl.unn_ng under
the grantee may have advantage of it.
See, the cases last cited.
5. If one, \vuhmlr ‘mthm'm. contracts as the
axent of another, he thereby Linds himself,—the
ceoHnfeact-is his individual contract, and an action
will lie thereon against him.
Dunlap’s Paley’s Agency, 356.
Dusenbury v. Iillis, 3 Johns. Cas., 70.
Whité vs. Skinner, 11 J. IR., 307.
Randall vs. Van Vetchten, 19 J. RR., 307.
Mecch vs. Smith, 7 Wend., 315.

- Palmer vs. Stephens, 1 Denio, 471.
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Now, to apply these principles, it had been shown
prior to the production in evidence of this deed, the
exclusion of which we now complain of, that in
1856, and prior to the bringing of this suit, James
M. Allan, of Henry county, Ills.,had conveyed this
land to the defendant, with covenant of general
warranty, and that the defendant claimed title un-
der that conveyance; and the plaintiff now offered
to show that in 1840, this James M. Allan, assum-
ing to be the agent of John Allan, ot Madison coun-
ty, Ala., had conveyed the same land to Turner and
Lee, with covenants that said John Allan was seized
in fee, and would defend the title against all per-
sons. The plaintift’ also offered to produce title to
himselt from Turner and Lee.

Now it had not been shown that James M. Allan
had authority from John Allan to execute this con-:
veyance; and this swas the ground of defendant’s
objection to its introduction. It must, therefore, be
assumed as a fact that no such authority existed:

But it James M. Allan had no authority from John
Allan to execute this deed, then the deed was the
deed of James M. Allan, and the covenants were
his individual covenants. This was expressly de-
cided in Sumner vs. Williams, 8 Mass., 162; Whit-
ing vs. Dewey, 15 Pick., 428, cited-in 5 Gilm., p.
207, and James M. Allan, and.all those claiming un-
der him, are estopped by this covenant, from deny-
ing the title of Turnerand Lee, or of those deriving
title under them.

This is by virtue of the covenant of warranty.
But suppose that there were no covenant, would not
the effect of the deed be still the same? Suppcse,
it your Honors please, that this action had been be-




i

tween the immediate parties to this deed; that Tur-
ner and Lee had been plaintiffs, and James M. Al-
lan defendant, would it lie in the mouth of James
M. Allan to deny either the title of John Allan, or
his own authority to convey, after having represen-
ted, as by this deed he did represent, that John Al-
lan' was the owner in fee of these lands, and that he
himself was lawfully authorized to convey the same,
and after, on the faith of these representations, Tur~
ner and Lee had paid him theirmoney and received
from him this deed? Could he, after having execu-
ted this deed, withhold from his grantees the pos-
session ? -

Certainly the law would not permit so gross an
injustice. As against James M. Allan, then, Tur,
ner and Lee became by the execution of this deed,
the absolute owners ot the land; and entitled to the
possession. Suppose, then, that Turner and Lee
had conveyed ;—would not their grantees succeed
to all the rights ot their grantors in the premises?:
Most certainly this would be so. The law recogni-
zes no right in property which may not be transfer-
red; for the value of a thing consists in what it will
fetchu in market, and if' the right to sell the thing be
denied, its value is thereby destroyed.

As against the plaintiffs in this case, if, as he
offered to do, they had shown title from Turner
and Lee to themselves, James M. Allan, had he been
the defendant, would have been estopped from as-
serting title. As against him, the plaintifts would
have been, in law, the owners of the land.

If, then, James M: Allan could not assert title to
this land as against Turner and Lee, or those hold-
ing under them, could he convey to this defendant,
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lobert Getty, any greater estate than he himself
had? Certainly not, unless it were by operation of
the registry law; and of this there can be no pre-
tense in this case, because the deed of Allan to Tur-
ner and Lee was recorded in 1840, and his deed to
_Getty was not executed until 1856,—the defendant
took with tull notice of the former conveyance, and
it was as complete an estoppel upon him as upon
James M. Allan.
. The case of Stow et al. vs. Wyse, is in point :
That was an action of trespass q. c. f., plea of the
general issue. The defendant was admitted to be in
possession, as tenant of the. Middletown bank,
which derived title. from the Middletown Manufac-
turing company, under a mortgage made by A. W,
.M‘mll, as the agent of the corporation, dated March
29th, 1837, and which mortgage xcc1ted that Magill
had been duly authorized by a vote of the corpora-
tion, &e.. The plaintiff’s title was this:  After the
execution of this, anortgage to the Middletown
.Bank, A. W. Magill levied an execution in his fa-
vor and against the. Middletown M: mnfactminw

Jompany, upon the land in controversy and pur-

" chased the same at the sale; he afterwards conv ey-
ed to the pl‘uutlﬁ.\ "At the trial, evidence was in-
troduced to show that in fact Magill never was au-
thorized by the Manufacturing Company to exe-
cute the n)()l-rg;[gc of March ‘_)‘)lll, 1837, and the
sutliciency of this -evidence was argued in the Su-
preme Court, but Daggett, J., in delivering the
opinion of the court, said: * * Where a party has
solemnly admitted a fact by deed under his hand
.and seal, he is estopped, not.only from disputing
the deed itself, but any fact which it recites. Now
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Magill has declared under his hand and Sseal, that
he was empowered by a vote of the company, to
exccute this deed. Can he ever say that he was
not thus empowered? It on the next day after the
mortgage to the bank was executed, he had pro-
cured a valid deed from the company, and had
brought ejectment against the bank, could he have
bllSt.lHlC(l it, against his declaration in this deed? 1
think be muosi have been estopped. It so, then all
persons claiming under him must be estopped.”
(7 Conn. Rep., 214.)

The judge who presided in the court below ruled,
although the point was not made by counsel, that
-the case presented by this record, was not a proper
case for the application of the doctrine of estoppel ;
‘that, to subject the defendant to this estoppel, as
the grantee of Allan, he must claim title under Al-
lan, on the trial. We submit that such is not the
law.  Ilow could the plaintiff in ejectment ever
have the advantage of an estoppel, if this were so?
Suppose one has leased lands, and the tenant; the
-term having expired, refuses to deliver possession;
may not the lessor, in the absence of a writ-
“ten lease, bring ejectment, and upon the trjal
show Dby parol that the defendant entered as his
“tenant, and thus avoid the necessity of showi ing
title? So if the purchaser of lands in possession,
refuse to consummate the contract, and the vendor
bring ejectment to recover the possession, may he
not show the circumstances under which the defen-
dant entered, and thus estop him from denying his
vendor’s title?  If not, it amounts to this, that if
one under a contract to purchaselands, get into pos-

session, he may refuse to pay with impunity, unless
3
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thie vendor ¢an show an absolute title; for other-
vwise the purchaser can never be ousted. ‘

It may seem superfluous to refer to -authorities
upon this point, but we submit the following:

In Jackson ex dem. Swartwout et ux. vs. Cole,
ejectment for an undivided fourth of a certain lot,
tried in 1823,—the plaintift read in evidence a deed
trom J. O. Hoffman, Eliza Ann Colden, and T.
Cooper to Cole, the defendant, for the lot in ques-
“tion ; he then called a witness who swore that he
knew T. Cooper, that he died four or five ;years be-
tore this,—that he also knew Catherine; the wite of
T. Cooper,—that she died about 1797, leaving as
her heirs, a son who died without issue, and a daugh-
ter, who married Swartwout, the lessor,—that {he
defendant, Cole, a few days before: the trial, called
to subpaena witness, and said that he wanted:to
prove by him fthe death of Mrs. Cooper,—that lie
was sued by Swartwout and wife for part of his
land,—that when he bought the land, Cooper only
had signed the dgul but that thg land belonged to
his wife,—that if M, Cooper had signed the deed,
he s]n)uld have been all vight, .. i

It was further proyy ed tlnt Mus. Coopm was one
of the féur h(‘llb of David Colden, and an attempt
was nadé toshow titlé to the land in Cadwallader
Colden, under an act for the attainder of David
“Colden, and to vest his estate in C. Colden, as trus-
tea tor the heirs.:

Several questions Wwere raised as to whether the
provisions of this act had been complied with, but
the Supreme Court, passing by these, say, at the
outset, that * the deed from Cooper to the defend-
ant, and his admission to Cochran, that the estate
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belonged to Mrs. Cooper, and that if she had signed
the dccd with her husband, his title would have
been good, were sufficient, PRIVMA FAcIE, to establish
the fact that Cooper was only tenaut by the courte-
sy, and that the estate belongedtohis wife, of whom
Mrs. Swartwout, one of the plaintift’s lessors, was
the sole heir.” (4 Cow. Rep., 588.)

Now the course pursued by the plaintiffs in this
case was precisely the course pursued by the plain-
tiffs in the case at bar.

So in Ferguson vs. Miles, decided in this courtin

1846, the pldmtxﬁ in ejectment produced title to
liimself, under a _]lld"‘lll(,llt andmst one Moxton, and
an execution st
of the defendant that he enteled as the tenant of
Morton ; it was held that he was estopped to deny
the pmmhﬁ s title,

(3 Gilm., 364.)

" The following cases are also in point:
Jackson vs. Bard, 4 J. R., 229, and note.
Pitts vs. Wilder, 1 Comst., 525.

Respectfully submitted.

E. T. WELLS,
‘Counsel. for Plaintiff in Error.
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ARGUMIENT.

This ‘was an. action ot ejectment in the -]lcnr_y
Cirenit Court. for eighty aecres of land.

On the trial below, the plaintifts offered and read
in evidence letters patent of the United  States to .

~John Allen, of Madison county, Ala., granting the

land in question, dated May 20th, A. D. 1841.
Piaintiff’s counsel then offered an exemplification,
under the hand of the Commissioner of the General
- Land Office, and the seal of that office, of a certifi-
cate by Samuel Hackleton, Register of the Land
Office at Galena, that John Allen, of Madison coun-
ty, Ala., had at that office; on the 18th day of August,
-A. D. 1836, purchased the land in controversy, and
made full payment therefor. This exemplification,
the court, on the defendant’s objection, excluded, on

-the ground, 1st..That thie original certificate, and

not an exemplification of it, was the proper evi-
dence of title; 2d. That the Register’s certificate
-was evidence of title only where the patent had not
issued. Exception was taken to this ruling of the
court,

Plaintift’s counsel then, for the purpose, as was
stated at the time, of sho“mg that the defendant
claimed title from James M. Allan, with a view to
thereby estop-him from denying the title: of said
(Allan, and then_to producetitle to the plaintiff supe-

1
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rior to the titld ofthé defendant, offered andiréadito
the jury a deed ot warranty execufed by James M.
Allan, of 1lenry county, Ill., to the defendant; con-
veying thisland, datéd March 24,1856,—and called
a witness wlio swére that lie knéw the land-in con-
troversy,—that Ire had‘fdrmerly been sherifl of [Ien-
ry county, and as sucli hitd served somé papers Te-
Tatirig to this suit pon the defendant, upon: which
occasion defendant:toldhinr that he hiad ne iiterest
in the suit, and’ no detenbe to ‘make, that he held
title under Jamoes M. ‘Al aii;and: considered his war-
ranty sufficient,—~that'hi¢’lreld him tor the land.
Plaintiff’s ‘coansel ‘then offered to:read in evi-
dence, a deed executed by John Allan, of' Madison
county, Ala:, Dby James M. Allan, his.attorney in
tact, to Melzer I Tmhe'l,zilid Samuel A. Lee, con-
veying the land ‘in controversy, with the usual cov-
enants of watfanty, ‘and seizin in-fee, dated:July
1st, A: D. 1840, signed ** John Allan.  [r.s.] - By
« James M. Allah,"h'is lawful attorney.: [r.s.]”? and
recorded in the oflice of the: recorder of IIenry
county, July 7thy A.iD. 1840 ; -to swhich defendant’s
counsel objected:" 15t: that the execution of the
deed was not. proven.2d. That.there werc interlin-
-eations in the-body of*it; 8d. That.it had not been
‘shown -that at the date thereof said John Allan had
.any title to the-lands,; or James M. Allan any au-
thority from said John Allan to ,com'ey‘t_he. sanie.
Plaintift’s counsel ‘then - called: a: witness .who
swore'that he had known James M. Allan for six-
teen years; had seen him:write frequently, and was
well acquainted with lilshandwutmg; ‘being shown
the deed before offered in evidence, witness testified
that the body of the deed, and the signatures at the
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.Hottom, were in the handwyiting. of said James M.

]

‘Allan, and that the interlincations were in the same

lmudwriting.
.. Plaintiff ’s eounscl arram oﬁeled to 1e‘1d tlns deed

in evidence, and in councctlon therewith, oficred to

show title to this land from lhe grantces therein,

-Turner and Lee, to the plaintiff. . Dctcnddnt § coun-

--gel again objected, that the (leed was. molev‘mt but
oW mved all other grounds of, pbjection. '

. The court excluded the, deed. and the other evi-

: dencc offered,.and plaintifl,’s counsel excepted..

Wo submit that:the cgourt, erred:
- Firsr. In excluding:the Texempliﬁcation of the

. Register’s certificato.

Stooxp. In excluding t thead deed of Jo]m Allan by

-.liis -attorney, James.M. Allan to Turner and Lee,
- and the other evidence-offered therewith.

I.- As to both of the grounds. npon which the

-.exemplification of the Register’s.certificate was ex-

cluded, this court has decided adversely:to the de-

. weision of the circuit court. -..

Lane vs: Bommelmmm, 17 Il]:, 95.
. Whiteside vs. Diyers, £ Scam., 336.

‘ Neither the official character of the person by

““whoin, as Régister of the Galena Land . Office, the

- exemplified cerhhcate was'signed, nor the genuine-

" ness of such signature, ]mvmrr been dlsputed and
1o objection b) reason of the t‘ulme to account for

the absence of the original certificate, having been

 made, it must be presumed . either tlnt these
o1 'oroundq'of objection were waijved, or that the prop-

“-er preliminary proofs were made.
: Russell vs. Whitesides, 4 Scam., 8
Conway vs, Case, 22 Ill., 139.
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Indeed, all these matters are ex‘p]ainbd'by the

‘Letters Patent; for these recite that.the Register’s

certificate had been filed in the General Land Of

“fice. The ofticers of that department of public af-

fairs ‘must be presumed to have been acquainted
with the official character, and tle handwriting i of
all subordinate officers in the same departmient.

1 Greenl. Ev., § 40. -

I1.  That the court erred in’excluding the deed
of John Allan, by James M. Allan, his attorney, to
Turner and Lee, is, we think, very apparent, it the

-question be considered in the light of the tollowing

well settled principles of law :

1. The rule that i1 ¢jectment the plaintiff must,

t0” recover, make affirmative proot' of title, is
not unvarying: as where the defendant entered

under a lease trom ‘the plaintiff, which has .expired,

' (Tilghman et al. vs! Little, 13 Ills., 240); or where

there was ‘a contract by the defendant to purchase,
under which-the defendant has obtained possession,
and he afterwards refiises to perform the contract.
(Ipeyr, 13 Tlls., 240) 5 or where the defendant fora

raluable consideration lias conveyed'to the plaintiff,

" and afterwards refusés to deliver the posséssion ; or
“where the plaintift has daequired title by virtue of

a sale on execution against the defendant. (Ferguson

" vs. Miles, 3 Gilm., 358). Ip cither-of these cases

the defendant is estopped to deny the plaintifi’s
“title, and the plaintift neeg go'no further with hLis
proots than-to establish facts” sufficient to raisc tliis

estoppel. SR, (RAGIEL0 VYT p AR

2. Soif both parties on the trial claim title from
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the same source, the plaintift’ needs only to dedunce
title to himselt from this common source.
McConnell vs. Johnson, 2 Scam., 522.

3. And it is a general rule-that it one without
title, convey . lands with covenant of general war-
ranty, and afterwards acquire title, the title so ac-
quired enures to the grantee; and in any action
wherein the title comes in question, the grantor is
estopped to deny that at the time of his convey-
ance he had title, or to in any way dispute the title
of his grantee.

Somes vs. Skinner, 3 Pick., 52.

Rigg vs. Cook, 4 Gilm., 336.

White vs. Patten, 24 Pick., 324.
“airbanks vs. Williamson, T Greenl., 96,
Pike vs. Galvin, 16 Shepl., 183.

Wark vs. Willard, 13 N. II.. 389.
Jackson vs. Bull, 1 Johns. Cas., 91.
[litchcock vs. Harrington, 6 J. IR, 290.

4. And the estoppel runs with the land and
binds all privies; so that those claiming under the
grantor ave subject to it ; and those claiming under
the grantee may have advantage of it.

See the cases last cited.

5. If one, without authority, contracts as the
azent of another, he thereby Linds himself,—the
emtiaci is his individual contract, and an action
will lie thereon against him.

Dunlap’s Paley’s Agency, 3506.
Dusenbury v. Ellis, 8 Johns. Cas., 70.
White vs. Skinuner, 11 J. RR., 307.
Randall vs. Van Vetehten, 19 J. R, 307.
Meech ve. Smith, 7 Wend., 315.
Palmer vs. Stepliens, 1 Denio, 471.



6

Now, to apply these principles. it had been shown
prior to the production in evidence of this deed, the
exclusion of which we now complain of) l]mt in
1856, and prior to the bringing of this suit, James
M. Allan, ot Ilenry county, Ills., had conveyed this
land to the defendant, with covenant of general
warranty, and that the defendant claimed title un-
der that conveyance; and the plaintiff’ now offered
to show that in 1840, this James M. Allan, assum-
ing to be the agent of John Allan, of Madison coun-
ty, Ala., had conveyed the same land to Turner and
Lee, with covenants thatsaid John Allan was seized
in fee, and_would defend the title against all per-
sons. The plaintiff’ also offered to produce title to
himselt' from Turner and Lee.

- Now it had not been shown that James M. Allan
]l.l(l authority trom John Allan to execute this con-
veyance; and this-ivas the glound of defendant’s
objection to-its introduction. . It must, therefore, be
assumed as a tact that.no such authuntv existed :

But if James M. Allan had no authority from Juhn
Allan to execute this deed, then the deed was the
deed of James M.. Allan, “and the. covenants were
his individual-covenants. . This was expressly de-
cided in Sumner vs. Williams, 8 8 Mass., 162; Whit-
ing vs. Dewey, 15 Pick., 4’8 cited in 5 Gilm., p.
"(H. and Jamos M. Allang and all those claiming un-
der him, are estopped by this covenant, from den\ -
ing the title of Turnerand L , or of thos" deriving
t-1tle under them: 4

This istby. virtie of-the -covenant of warr anty.
But suppose that there were no covenant, would not
the effect of the deed-be-still the same ? Suppase,

it your IIO]](_)I'h please, that this action lad been be-
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tween the immediate parties to this deed ; that Tur-
uer and Lee had been plaintiffs, and James M. Al-
lan defendant, would it lie in the mouth ot James
M. Allan to deny either the title of John Allan, or
his own authority to convey, after having represen-
ted, as by this deed he did represent, that John Al-
lan was the owner in fee of these lands, and that he
himself was lawfully authorized to convey the same,
and after, on the faith of theserepresentations, Tur-
ner and Lee had paid him their money and received
from him this deed? Could he, after having execu-
ted this deed, withhold front hls lrrantces tllb pos-
session ? s -

Certainly the law would’ not permit so gross an
injustice. As against-James M. Allan, 1l|en Tur,
ner and Lee became by the execution of this deed.
the absolute.owners of the land ; and entitled to the
possession. Suppose, then, that Turner and Lee
had conveyed ;—would. not their grantees succeed
to all the rights of their grantors in the premises?
Most certainly this would be so. "The law recogni-
%es no right in property which may not be transter-
red; for the value of a thing consists in what it will
1etc11 in market; and it the right to sell the thing bc
denied; its value is thereby destroyed.

As against the plaintifis in this case, if, as he
offered to do, they had shown title from Turner
and Lee to themselves, James M. Allan, had he been
the defendant, would have:been estopped from as-
serting title. As against him, the plaintifts would
have been, in law, the owners of* the land.

If, then, James M. Allan eould ‘not assert title to
this land as against Twrner and Lee, or those hold-
ing under them; could he convey to this defendant,
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Robert Getty, any greater -estate than le himself
had? Certainly not, unless it were by operation of’
the registry law ; and of this there ‘an be no pre-
tense in this case, because the deed of Allan to Tur-
ner and Lee was recorded in 1840, and his deed to
Getty was not executed until 1856,—the detendant
took with full notice of the former conveyance, and
it was as complete-an estoppel upon him as upon
James M. Allan. :
The case of Stow et al. vs, Wyse, is in point:
That was an action of trespass . c. f., plea of the
general issue. . The defendant was admitted to be in
possession, as tenant of the Middletown bank,
‘which derived title. from the Middletown Manufac-
turing company, under a mortgage made hy A. W.
"‘Mag.i.ll, as the agent of.the corporation, dated March
fzgth, 1837, and. which mortgage recited that Magill

_ had been duly autherized by a vote of the corpora-
. tion, &e.  The plaintift ’s title was this: After the
: execution of this mortgage to the Middletown
~ Bank, A. W. Magill levied an execution in his fa-
vor and- against the Middletown N
Company, upon the land in controversy and pur-
chased the same at the sale; he afterwards con vey-
--ed to the plaintiffs.. At the trial
troduced to show that in fact Magill never was au-
thorized by the I\'Imlufuctm'ing Company to exe-

" .cute the’ maortgage of Marel, 20th,- 1837, and the
sufficiency of this-evidence was argued in the Si-
.preme Court, but D:Iggetr, A5 0 dclivcring the
opinion of the court, said: « Where a party has
solemnly adinitted a fact by deed under his hand
.and seal, he is estopped, not only from dispufing
the (‘lee(l itself, but any fact which it recites. . Now

anufacturing

s evidence. was . in-

N
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Magill has declared under his hand and seal, that
he was empowered by a vote of the company, to
-exceute this deed. Can he ever say that he was
not thus empowered? If on the next day after the
mortgage to the bank was execnted, he had pro-
cured a valid deed from the company, and had
brought ejectment against the bank, could he have
sustained it, against his declaration in this deed? I
Abink be muost have been estopped. If so, then all
persons . claiming under him must be estopped.”
(7 Conn. Rep., 214.) ;
The judge who presided in the court below ruled,
: although the point was not made by counsel, that
the case presented by this record, was not a proper
casé for the application of the doctrine of estoppel ;
"that, to subject the defendant to this estoppel, as
-the grantee of Allan, he must ¢laim title under Al-
lan, on the trial. 'We submit that such is not the
law. How could the plaintiff in ejectment ever
- have the advantage.of an estoppel, if' this were so?
. Buppose one has leased lands, and the tenant, the
.terin having expired, refuses to deliver possession;
may not the lessor, in -the absence of a writ-
ten lease, “bring ejectment, and upon the trial
“show Dby pavol that the defendant entered as his
tenant, and thus avoid the necessity of showing
“title? So if the purchaser of lands in possession,
- refuse to consummate the contract, and the vendor
bring ejectment to recover the possession, may he
not-show the circumstances under which the defen-
- dant entered, and thus estop him from denying his
vendor’s title? If not, it amounts to this, that- if
- one under a contract to purchaselands, get into pos-
. session, he may retuse to pay with impunity, unless
3
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the vendor can show an absolute t1t1e for other-
wise. the parchaser can never be ousted.’ i

It'may seem superfluous to refer to aurhontleﬂ
~‘upon this point, but we submit the following :

In' Jackson ex dem. Swartwout ‘et ux. \"s; Cole,
gjectment for an undivided fourth of a certain lot,
~tried in 1823,—the plaintiff read in evidence a decd
~from-J. O. Hoffman, Eliza Ann Colden, and T.
. Cooper to Cole,.the detcndant for: the lot in ques-
tion ; he then called a witness who ‘'swore that  he
knew T. Cooper, that he died four or five-years be-
fore this,—that he also knew Catherine, the wite of
T. Cooper,—that she died ‘about 1797. ‘leaving as
. her heirs, a son who died without issue, and a ddu'rh-
ter, who married Swartwout, the lessor,—that: the
(letend.mt Cole, a few days before the trial, calléd
_to subpeena witness, and said that' he wanted. ité
prove by him the death of Mrs. Cooper,—that lie
- Was sued by Swartwout and wife for part of, his
- land, ———that ‘when e bought the land, Cooper only
had al"‘n(,d the deed, but that the land belonged to
. his wite,—that it \Ila Cooper had signed the deed,
“he should have been all right. < w7t

[t was turther 1)10\'0(1 that Mrs. Cooper was one
of the four hena of David Colden, and an attempt

wiis made to show title' to theland in Cadwallader
(/ol(len, under an act for the attainder of David
" Colden, and to vest his estate in C. Colden, as tr us-

. tee for the heirs. -
Several questions were lmscd as to whether ﬂie
provisions of this act had been complied with, bat
- the Supreme Court, passing ‘by these, say, at the
. outset, that *“ the deed from Cooper to the defend-
ant, and:his admission to Cochran, that the estate
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belonged to Mrs. Cooper, and that if she had signed
the deed with her husband, his title would have
heen good, were sutlicient, PRIMA FACIE, to establish
the fact that Cooper was only tenant by the courte-
sy, and that the estate belonged+to his wite, of whom
Mrs. Swartwout, one of the plaintift’s lessors, wis
the sole heir.” (4 Cow. Rep.; 588.)

Now the course pursued by the plaintiffs in this
case was precisely the course pursued by the plain-
tiffs in the case at bar. : .

So in Ferguson vs. Miles, decided in this courtin
‘1846, the plaintift in ejectment produced title to
himself, under a judgment against one Morton, and
an execution sale thereon,—and proved an adinission
of the defendant that he entered as the tenant of
Morton ; it was held that he was estopped to deny
the plaintift’s title. : '
: (3 Gilm., 364.)

" The following cases are also in point: s
Jackson vs. Bard, 4J. R., 229, and note.
Pitts vs. Wilder, 1 Comst., 525.

Rcspectf'uliy submitted.

E. T. WELLS, .
_Counsel for Plaintiff in Error, .
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SUPREME COURT—April Term, A. D. 1861.

MYL® LEE, Impleaded, &c.,
VS.
ROBERT GETTY.

- -

ABSTRACT OF THERECORD.

— -

t Oct. 7, 1858, The plaintiff in error, and Myron H.
Fish & Charles C. Goodale filed in the Henry Circuit
Court, their declaration in ejectment against the de-
[endant, for E 3 N'W # Sec. 9, Tp. 17, N,, R. 3 E.,
in Henry county, claiming the same as their estate in
fee; alleging themselves to have been in possession
Jan. 1st, 1858, and that defendant entered, &c., Jan.
2nd, 1858.

e Subjoined to the declaration was a notice in due form.

s The affidavit of service, showed that the defendant was

at the time in possession of the premises named in the
declaration.

3 On the same day the defendant was ruled to plead in
twenty days.

¢ Atthe April Term, 1859, the cause was continued
by agreement of parties. '

+ Oct. 28, 1859. Defendant filed his plea, in due
form, and trial was had resulting in a verdict for de-
fendant.

-




2\
% Nov. I7, 1859. The plaintiffs paid the costs and’ a:
new trial was granted' them under the Statute.

At the May Term, 1860, cause continued by agree--
ment of parties.

o

% Oct. 29, 1860, a second trial was had; before a jury.

7 Verdict for the defendant:; a new trial prayed by the
plaintiffs and’ denied ; judgment for the defendant for
his costs. Leave given to plaintiffs to file their bill
of’ exceptions by January 1st, 1861.

BILL OF EXCEPTIONS.
T Dec. 20th, 1860 The plaintiffs filed their bill of"

exceptions, showing that on the second trial aforesaid
the plaintiffs offered

s Zlirst. Letters Patent of the United States granting.
the land in question to John Allan, of Madison co.,.
Alabama; dated May 20th, 1841; which were objected

10 to, but were read - evidence.

a1y Second. An exemplification, by S. A. Smith, Com-
missioner of the General Land Office, under the seal of
said office. of a certain certificate of Samuel Hackel‘on, -
Register of the Land Office at Galena, Ills.,—that John:
Allgn, of Madison Co., Ala., on the 13th.day of Aungust,
12 1836, purchased at that Land Office, the Land in ques--
tion, and had made full payment therefor; to which-
the defendant’s counsell objected, because, 1st, it was
an exempiification and not the original certificate ; 2nd,
that the patent- had already issued upon this certifi-
cate, and the certificate was evidence only in the ab-
13 sence of the patent; whick objection the court sustained,
and the plaintiffs excepted.
rn  Third. Plaintiff ’s counsel prodiced a book, proven-
to be one of the records of deeds, in the office of the-
clerk of said Circuit Court, and offered to read there-
from the record of a warranty deed and the acknowl-
edgment thereof, froms James M. Allan and wife of
w5 Henry Co., Ills,, to the defendant, for the land in ques--
tion, dated March 24th, A. D. 1856, and properly ac--
16 knowledged. It was admitted that the original of this.
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rr deed’ was in the defendant’s possession; and that due

13

18

19:

notice had been given his attorneys to: produce it
counsel for the plaintiffs stated that it was proposed to-
show that the defendant claimed title to the lands in
question, from James M. Allan, the grantor in the above-
deed, and then to show title there!o, from the said Al-
lan to the plaintiffs, superior to the title of the defend-
ant; and thereupon the record offered was read in evi-
dence without objection. :

Fourth. Plaintiff’s counsel called as a witness J. F..
Dresser, and proved by him that he knew the land in-
question, that he had been formerly Sheriff of Henry
county, and that as such Sheriff he had served soma
papers in this suit upon the defendant, that upon that
occasion he had a conversatiom with: the defendant, in
which the defendant told him that he had no defenee to:

" make and nothing to do with the suit, that ke held title

under Jus. M. Allun and considered his warranty suffi-
cient,—that he held him for the land.

Fifth. Plaintiff’s counsel produced a book which was-
admitted to be onc of the books of the record of deeds-
in the office of the clerk of said court, and offered to-
read therefrom the recordiof a Pdwer of Attorney and
the proof. thereof, executed by John Allan, of Madi--
son co., Ala., to James M. Allan, of Herry Co., Ills.,
dated April 6th, 1837, and by which said John author-
ized said James M. “¢o sell and convey any lands I own
in the said State of Iilinois.”

Said power of attorney was signed by David A..
Smith and James Weatherly, as attesting witnesses, and.
the proof of its execution was as follows :

“STATE OF ILLINOIS,
Macoupin County, } Appeared befére the un-
dersigned John A. Chesnut, Clerk of the County Com-
missioners Court of said county, David A. Smith, well.
known to me to be the identical person who subscribed
his name as a witness to the above power of attorney,-
who being duly sworn says that John Allan, who is and!



"
was at the date of said pcwer of attorfley well knowrr
to said affiant as the identical person who subscribed
and executed said power of attorney, did execute the
same on the day of its date, to-wit: the 6th day of-
April, 1837, to James M. Allan, and that this affiant
subseribed his name as a witness thereto in the pres-
ence of the said parties, and James Weatherly the other
subseribing witness, and that the said James Weather.
ly, then, and in the presence of affiant and the parties :

subscribed his name as a witness to the execution of -
the same. DAVID A. SMITH,

20 Sworn to and subscribed before me at my office in
Carlinville, this 14th day of September, 1839. In
testimony whereof on said date, I subscribe my name, .
and impress my seal of office.

JN. A. CHESNUT, Clk,
[sEaL.] C. C. C. M¢.”

3 It was admitted that tho original of this power of
attorney wasin the possession of Jumes M. Allan, that
he had been served with a subpcena to produce the -
same, but that upon search it could not be found : but
defenddnt’s counsel‘objected to the reading in evidence-
of this record, decause 1st: It had notbeen shown that -
at the date of this power of attorney John Allan -
owned the land, in controversy and because 2nd. The
execution of the power of attorney was net sufficiently
proven by the certificate thereto attached.

21 This objection the court sustained, and the plaintiffs -
accepted..

o1 Sizth. Plaintiff’s counsel offered to read in evidence :
a warranty deed from John Allan, of Madison Co., Ala., -
by Jas. M. Allan, his attorney in fact, to Melzer H. .
Turner and Saruel A. Lee, for the land in question,
dated July 1st, A. D. 1840, and signed

2 “JOHN ALLAN, [rs.]

by JAMES M. ALLAN, [Ls.]
his lawful attorney,”’—as~
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also the certificate of the acknowledgment thereoﬁ—~
which was as follows :

“* State of Illinois, Henry County, ss.

This day came before me Wm. H. Hubbard, an act--
ting Justice of the Peace for said county, John Allan,
by James M. Allan, his attorney, whose name appears
to the foregoing deed of conveyance, and who is per-
sonally known to me to be the person described in and
who executed the same, and ackeowledged that he had
freely and voluntarily signed and sealed the same for -
the use and purposes therein expressed. In testimony-
whereof, T have hereunto set my kand and scal this..
first day of July, A. D. 1840. .

The word county inserted hefore signing.

WILLIAM H. HUBBARD, [sEaL]
Justice of .the Peace.””
—and the . certificate of Joshua Harper, Recorder of.
Henry, that the same wus recorded in his office July Tth,

2+ 1840; Defendan?’s counsel iobjected to the reading of

the aforesaid deed and certificates because 1st,. The
execution of said deed was not sufficiently proven, by
the certificate of acknowledgment ;: 2nd. Because of
the interlineations in said deed ; 3rd. Beecause it was -
not shown that at the dite of said deed John Allan -
had any title-to the lands granted therein, or James M. .
Allan any authority from said John Allan to convey
the same.

Plaintiffs thereupon called as- a witness Whi:field
Sandford; who testified that he knew James M. Allan,
had seen him write frequently, and considered himself™
well acquainted with his handwriting ;—being shown -
the deed offered in evidence witness testified, that the »
deed was in James M. Allan’s handwriting, and the sig- -
nature at the bottom of it his, .and that the interlinea-
tions in the body of the deed were all in the same-
handwriting. On cross examination witness testified
that he had known-James M. Allan about sixteen years, .
couldn’t say when he first saw him write, but only
speaks of his handwriting, since he, witness, has known 1



&

hiin ; that he was not' present when. the deed was ex--
ccuted, but meant to speak of it only according to his.
best judgment.

%  Plaintiff’s counsel thereupon again offered the deed!
and certificates attached thereto, in evidence, and there-
with offered to produce title from the crantees in the -
deed, Turner & Lee, to the plaintiffs; and counsel for
the defendants again objected to the deed as irrelevant,
but waived all other objection to it.

* The court sustained the defendant’s objection and exclu- -
ded the déed—and plaintiffs excepted.

5 Seventh. Plaintiff’s counsel again offered to produce
title to the land in question, from the grantees in the

26 deed last offered in evidence to themselves ; which, on
defendant’s objection was excluded, and plaintiffs ex- -
cepted.

26 Verdict for the defendant

27 On the return of the verdict, plaintiff’s counsel filed
their motionin writing for a new trial assigning as -
causes for the motion. Ist. That the verdict was con- -
trary to the evidence. 2nd. That the court erred in-
excluding evidence offered on the part of the plain-
tiffs ; on the same ddy this motion was heard and over- -
ruled.

ERRORS ASSIGNED
The errors assigned are: First. That the court erred
+ 1n excluding evidence offered on the part of the plain-

‘tiffs. Second. The court erred in overruling the plain-.-
tf’s motion for a new trial.
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SUPREME COURT—April Term, A. D. 1861..

MYLO LEE, Impleaded, &c.,
Vs.
ROBERT GETTY.

- S

ABSTRACT OF THERECORD.
: ——D < —— -

n Oct. 7, 1858, The plaintiff in error, and Myron H,
Fish & Charles C. Goodale filed in the Henry Circuit
Cowrt, their declaration in ejectment against the de-
fendant, for E ¥ N W # Sec. 9, Tp. 17, N, R. 3 E.,.
in Henry county, claiming the same as their estate in
fee; alleging themselves to have been in possession
Jan. 1st, 1858, and that defendant entered, &e., Jan..
2nd, 1858.

2 Subjoined to the declaration was a notice in due form.

a The affidavit of service; showed that the defendant was:
at the time in possession of the premises named in the-
declaration. y

3 On the same- day the defendant was ruled to plead in
twenty days.

¢ At the April Term, 1859, the cause was continued
by agreement of parties.

+ Oct. 28, 1859. Defendant filed his plea, in due:
form, and trial was had. resulting in a verdict for de~
fendant.
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o
% Nov, 17; 1859. The plaintiffs paid the costs and’ ®.
new trial was granted'them under the Statute.

At the May Term, 1860, cause continued by agree--
ment of parties.

b

# Oct. 29, 1860, a second trial was had, before a jury.

7 Verdiet for the defendant; a new trial prayed by the
plaintifts and!denied ; judgment for the defendant for
his costs. Leave given to plaintiffs to file their bill
of’ exceptions by January 1st, 1861.

BILL. OF EXCEPTIONS.

T Dec. 20th, 1860 The plaintiffs filéd their bill of
exceptions, showing that on the second trial aforesaid
the plaintiffs offved

s ZLlrst. Letters Patent of the United States granting
the land in question to John Allgn, of ‘Madison co.,.
Alabama ; dated May 20th, 1841°; which were objected:

1 Lo, but were 2ead in evidence.

g Second. An cxemplification, by S. A. Smith, Com-
missioner of the General Land Office; under the seal of
said office. of a certain certificate of Samuel Hackel‘on, .
Register of ihe Land Office at Galena, Ills.,—that Johun-
Allpn, of Madison Co., Ala., on the 13th day of August,.

12 1830, purchased at that Land Office, the Land in ques--
tion, and had made full payment therefor ; to which-
the defendant’s counsel! objected, because, 1st, it was:
an exempiification and not the original certificate ; 2nd,
that the patent had already issued upon this certifi--
cate, and the certificate was evidence only in the ab--

13 Sence of the patent; whick objection the court sustained, .

and the: plaintiffs excepted.

Third. Plaintif ’s counsel produced a book, proven
to be one of the records of deeds, in the office of the -
clerk of said Circuit Court, and offered to read there-
from the record of a warranly deed and the acknowl-
edgment thereof, from. James M. Allan and wife of "
11,15 Henry Co., Ills., to the defendant, for the land in ques--

tion, dated March 24th, A. D. 1856, and properly ac-
1 knowledged. It was admitted that the 61‘iginnl of this

i3
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% Nov, 17; 1859. The plaintiffs paid the costs and’ ®.
new trial was granted'them under the Statute.

At the May Term, 1860, cause continued by agree--
ment of parties.

b

# Oct. 29, 1860, a second trial was had, before a jury.

7 Verdiet for the defendant; a new trial prayed by the
plaintifts and!denied ; judgment for the defendant for
his costs. Leave given to plaintiffs to file their bill
of’ exceptions by January 1st, 1861.

BILL. OF EXCEPTIONS.

T Dec. 20th, 1860 The plaintiffs filéd their bill of
exceptions, showing that on the second trial aforesaid
the plaintiffs offved

s ZLlrst. Letters Patent of the United States granting
the land in question to John Allgn, of ‘Madison co.,.
Alabama ; dated May 20th, 1841°; which were objected:

1 Lo, but were 2ead in evidence.

g Second. An cxemplification, by S. A. Smith, Com-
missioner of the General Land Office; under the seal of
said office. of a certain certificate of Samuel Hackel‘on, .
Register of ihe Land Office at Galena, Ills.,—that Johun-
Allpn, of Madison Co., Ala., on the 13th day of August,.

12 1830, purchased at that Land Office, the Land in ques--
tion, and had made full payment therefor ; to which-
the defendant’s counsel! objected, because, 1st, it was:
an exempiification and not the original certificate ; 2nd,
that the patent had already issued upon this certifi--
cate, and the certificate was evidence only in the ab--

13 Sence of the patent; whick objection the court sustained, .

and the: plaintiffs excepted.

Third. Plaintif ’s counsel produced a book, proven
to be one of the records of deeds, in the office of the -
clerk of said Circuit Court, and offered to read there-
from the record of a warranly deed and the acknowl-
edgment thereof, from. James M. Allan and wife of "
11,15 Henry Co., Ills., to the defendant, for the land in ques--

tion, dated March 24th, A. D. 1856, and properly ac-
1 knowledged. It was admitted that the 61‘iginnl of this

i3
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i deed was in the defendant’s possession; and that due

v

»

1%

13

19

notice had been given his attorneys to: produce it
counsel for the plaintiffs stated that it was proposed to-
show that the defendant claimed title to the lands im
question, from James M. Allan, the:grantor in the above
deed, and then to show title there‘o, from the said Al-
lan to the plaintiffs, superior to the title of the defend-
ant; and thevreupon ke record offered was read in evi--
dence without objection.

Fourth. Plaintiff’s counsel 'called as a witness J. F..
Dresser, and proved by him that be knew the land in-
question, that he had been formerly Sheriff of Henry
county, and that as such Sheriff’ he had' served somae
papers in this-suit upon the defendant, that upon that
occasion he had @ conversation: with: the defendant, im
which the defendant told him that he had no defenee to
muke angd nothing to do with the suit, that he held title
under Jus. M. Allun and considered Iis warranty suffi-
cient,—that he keld him for the land.

Fifth. Plaintiff’s counsel produced a book which was-
admitted to be one of the books of the record of deeds:
in the pffice of the clerk of said cpurt, and offered to>
read therefrom the record of a:Power of Attorney andl
the proofi thereef, executed by John Allan, of Madi--
son co., Ala., to James M. Allan, of Herry Co., 1lls.,
dated April 6th, 18387, and by which said John author-
ized said James M. “¢o sell and convey any lands I own
in the said Siate of Iilinois.”

Said power of attorpey was signed by David A.-
Smith and James Weatherly, as attesting witnesses, and
the proof of is execution was- as-follows::

‘“SraTE oF H.vois, '

Macoupin County, }SS' Appeared before the un-
dersigned John A. Chesnut, Clerk of the Cpunty Com-
missioners Court pf said eonnty, Pavid A. Smith, well
known $q me fo be the identical person who subscribed
his nama as 2 witness to the above power of attornoy,-
who peing duly.sworn says that Johu Allan, who is-andd
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i deed was in the defendant’s possession; and that due
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notice had been given his attorneys to: produce it
counsel for the plaintiffs stated that it was proposed to-
show that the defendant claimed title to the lands im
question, from James M. Allan, the:grantor in the above
deed, and then to show title there‘o, from the said Al-
lan to the plaintiffs, superior to the title of the defend-
ant; and thevreupon ke record offered was read in evi--
dence without objection.

Fourth. Plaintiff’s counsel 'called as a witness J. F..
Dresser, and proved by him that be knew the land in-
question, that he had been formerly Sheriff of Henry
county, and that as such Sheriff’ he had' served somae
papers in this-suit upon the defendant, that upon that
occasion he had @ conversation: with: the defendant, im
which the defendant told him that he had no defenee to
muke angd nothing to do with the suit, that he held title
under Jus. M. Allun and considered Iis warranty suffi-
cient,—that he keld him for the land.

Fifth. Plaintiff’s counsel produced a book which was-
admitted to be one of the books of the record of deeds:
in the pffice of the clerk of said cpurt, and offered to>
read therefrom the record of a:Power of Attorney andl
the proofi thereef, executed by John Allan, of Madi--
son co., Ala., to James M. Allan, of Herry Co., 1lls.,
dated April 6th, 18387, and by which said John author-
ized said James M. “¢o sell and convey any lands I own
in the said Siate of Iilinois.”

Said power of attorpey was signed by David A.-
Smith and James Weatherly, as attesting witnesses, and
the proof of is execution was- as-follows::

‘“SraTE oF H.vois, '

Macoupin County, }SS' Appeared before the un-
dersigned John A. Chesnut, Clerk of the Cpunty Com-
missioners Court pf said eonnty, Pavid A. Smith, well
known $q me fo be the identical person who subscribed
his nama as 2 witness to the above power of attornoy,-
who peing duly.sworn says that Johu Allan, who is-andd



"
was at the date of said pcwer of attorney well knowmr
to said’affiant as the identical person who subscribed

and executed said power of attorney, did execute the

same on the day of its date, to-wit: the 6th day of-
April, 1837, to James M. Allan, and that this affiant

subseribed his name as a witness thereto in the pres-

ence of the said parties, and James Weatherly the other

subscribing witness, and that the said James Weather.

ly, then, and in the presence of affiant and the parties .
subscribed his name as a witness to the execution of"
the same. DAVID A. SMITH,

20 Sworn to and subscribed before me at my office in
Carlinville, this 14th day cf September, 1839. In
testimony whereof on said date, I subscribe my name,.
and impress my seal of office.

JN. A. CHESNUT, Clk,
[sEAL.] ' C. C. C. M¢.”

3 It was admitted that tho orviginal of this power of
attorney was in the possession of Jaumes M. Allan, that
he had been served with a subpeena to produce the -
same, but that upon search it could not be found : but
defenddnt’s counsel ‘objected to the reading in evidence -
of this record, decause 1st. It had notbesn shown that
at the date of this power of attorney John Allan -
owned the land, in controversy and because 2nd. The
execution of the power of attorney was not sufficiently
proven by the certificate thereto attached.

21 This objection the court sustained, and the p'aintiffs -
accepted.:

31 Sizth. Plaintiff’s counsel offered to read in evidence -
a warranty deed from John Allan, of Madison Co., Ala., -
by Jas. M. Allan, his attorney in fact, to Melzer H..
Turner and Samuel A. Lee, for the land in question,
dated July 1st, A. D. 1840, and signed

2 “JOHN ALLAN, [Ls] -

by JAMES M. ALLAN, [Ls.]
his lawful attorney,”—as:-
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also the certificate of the acknowledgment thereof,— -
which was as follows

=3 ¢¢ State of Illinois, Henry County, ss.

=
&

A

This day came before me Wm. H: Hubbard, an actf'-
ting Justice of the Peace for said county, John Allan,
by James M. Allan, his attorney, whose name appears
to the foregoing deed of conveyance, and who is per-
sorally known to me to be the person described in and
who executed the same, and ackcowledged that he had
freely and voluntarily signed and sealed the same for’
the use and purposes therein expressed. In testimony-
whereof, I have hereunto set my hand and scal this.
first day of July, A. D. 1840.

The word county inserted before signing.

WILLIAM H. HUBBARD, [sEaL ]
Justice of the Peace.”
—and the certificate of Joshua Harper, Recorder of
Henry, that the same was recorded in his office July Tth,

1840; Defendan:’s counsel :objected to -the reading of

the aforesaid deed and certificates because 1st. The.
execution of said deed was not sufficiently proven, by
the certificate of acknowledgment; 2nd. Because of,
the interlineations in said deed ; 3rd. Beeause it was -
not shown that at the date of said deed John Allan:
had any title to the lands granted therein, or James M. .
Allan any authority.from said John AMNan:to convey
the same.

Plaintiffs thereupon called as a witness Whitfield
Sandford, who testified that he knew James M. Allan,

‘had seen him write frequently, and considered himself

well acquainted with his handwriting ;—being shown *

- the deed offered in evidence witness testified, that the :

deed was in James M. Allan’s handwriting, and the sig- -
nature at the bottom of it his, and that the interlinea- -
tions in the body of the deed were all in the same::
handwriting. On cross examination witness testified

* that he had known James M. Allan about sixteen years, .

couldn’t say when he first saw him write, but only
speaks of his handwriting, since he, witness, has known.t
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hiin ; that e was not present when the deed was ex--
ccuted, but meant {o speak of it only according to his
best judgment. '

2  Plaintiff’s counsel thereupon again offered the deed!
and certificates attached thereto, in evidence, and there- -
with offered to produce title from the crantees in the-
deed, Turner & Lee, to the plaintiffs; and counsel for-
the. defendants again objected to the deed as irrelevant,
but waived all other objection to it.

®  The court sustained the defendant's objection and exclu- -
ded the deed—and plaintiffs excepted.

% Sepenth. Plaintiff’s counsel again offered to produce
title to the land in question, from the grantees in the

26 deed last offered in evidence to themselves; which, on
defendant’s objection was excluded, and plaintiffs ex- -
cepted.

% Verdict for the defendant

21 On the return of the verdict, plaintiff’s counsel filed'
their motion in writing for a new trial assigning as -
causes for the motion. 1st. That the verdict was con- -
trary to the evidence. 2nd. That the court erred in-
excluding evidence offered on the part of the plain- -
tiffs; on the same:ddy this motion was heard and over- -
ruled.

ERRORS ASSIGNED.

The errors assigned are Firsf. That the court erred
in excluding evidence offered on the part of the plain-
tiffs. Second. The court erred in overruling the plain-.-
tiff’s motion for a new trial..
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