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The first point of error is abandoned.

II.

No disposition was made of the demurrers to the original bill.
The practice of the Court of Chancery would require them disposed of.
It is submitted that this is error.

IIT.

The demurrers standing on the record, stand to the amended bill, and
the decree for that cause was erroneous, and should be reversed. The
demurrers, until disposed of, were a sufficient answer.

IV.
But if, up to this point, no error intervened, and on the expiration of
the rule of March 22nd, on March 2T7th, the defendants were in contempt

for not answering, and were liable therefor, two courses were open perhaps
to the complainants :

Ist. Attachment and perhaps sequestration to compel the answer.

2nd. An order taking the bill pro confesso.

1 Dan. Ch. Pr. 544, 545.
Scates’ Comp. Laws, pp. 139-141.
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Possibly the plaintiff might resort to a third course:

8rd. A hearing upon bill and answer, exhibits and proofs.
Ottawa v. Walker, 21 111. 610.

Neither of the courses were adopted, and under such circumstances it
would seem impossible that the final decree should be otherwise than
erroncous.

I. The entering a default cannot be claimed as taking an order that
the bill be taken pro confesso under the statute.

Dunn v. Keigan, 3 Scam. 297.
Gault v. Crane, 4 Scam. 155.
Scates’ Comp. Laws, pp. 139, 140, 141.

II. The correct practice is laid down in Miller v. Davidson, 3 Gilm.
528. The court could, on default, have ordered the bill taken as confessed,
and either with or without further evidence, have entered the final decree
under the statute cited above. -

This course was not adopted, and it is difficult to see how it is that the
proceedings after the 27th of March can be vindicated of error. It was
error to proceed to a hearing and render a decree—nothing was at issue.
The 4th error is therefore well assigned.

The course pursued could not be justified either under the English or
the New York practice, any more than under our own.

Adams’ Equity (*374) 666.

If the defendant did not answer after appearance, the whole process
of contempt must be resorted to, and such was the course in New York
prior to the statute of 1802, and then the bill was taken pro confesso.

Hoff. Ch. Pr. 184-194, and note, page 189.

V.

But even if it were conceded that all the proceedings were regular,
and no error appears in them up to the final decree, then the next question
is, can the decree be sustained ?

The rule is understood to be, that upon appeal or error, the case in
this court stands as it did in the court below; and that all incompetent and
improper evidence, in the Circuit Court and in this Court, is excluded.
The case is heard here as it should have been heard in the Circuit Court.
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If it was competent for the court below to proceed to an ex parte hear-
ing, it could only be on competent proofs, or in some way known to the
practice of chancery courts.

The decree purports (page 19,) to be upon ¢“the report of the master,
made and approved herein, and from the allegations and proofs therein.”
No mention is made therein of bill, or answer, or exhibits. It is only made
upon the report and proofs therein. It is wholly based upon the master’s
report.

I. The evidence therein was wholly ex parte. There was no oppor-
tunity to cross-examine.

The complainant not having availed himself of his right to take the
bill pro confesso under the statute, could only proceed, if he proceeded to
a hearing, in the ordinary way, if at all, upon competent proofs.

Notice should have been given, and an opportunity to appear and
cross-examine, or the proofs should be excluded. No decree should be
predicated upon them; no notice appears, and no waiver of notice. The
(Stat. 1845, ch. 21, § 19, Scates’ Comp. p. 141, cannot aid the proceedings,
for it was never invoked. The bill was not taken as confessed.)

MeClay v. Norris, 4 Gilm. 870-386.
1 Barb. Ch. Pr., 502.

2 Smith’s Ch. Pr. 147.

Whiteside v. Pullian, 25 I11. 285-281.

There could in this case then be no discretion or latitude, such as that
referred to in
Manchester v. McKee, 4 Gilm. 517.
Furguson v. Sutphen, 8 Gilm. 547.
See pp. 564, 565, 5T1.

It is unnecessary to cite any authority upon the point, that an exami-
nation without notice and the opportunity to cross-examine is inadmissible.
For this reason the testimony of both Lynd and Breckenridge should be
excluded.

II. The evidence is secondary and incompetent.

Breckenridge’s testimony as to the contents of the deeds and their
respective dates, is clearly secondary, and not competent.

The deeds he refers to should have been produced, or their non-pro-
duction accounted for.
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Evidence of the admissions of Robert J., made Oct. 1861, are clearly
not competent as against Huldah L.  He would be incompetent as a wit-
ness against her, as his interest is clearly adverse to her; and even if not,
his admissions are hearsay merely. IHis interest is that his wife’s dower
should pay his debt.

The whole evidence set out in the Master’s report, as against Huldah L.,
except that Huldah L. is the wife of Robert J., and the last sentence in
Breckenridge’s testimony, should be excluded for the reasons suggested
above ; and cross-examination would have shown that this even was hearsay
“and inference ; not on personal knowledge.

But even if this were all admitted, it would not have warranted the
decrce against Huldah L.

And, as to Robert J., it is secondary evidence, if not hearsay.

III. But if otherwise unobjectionable, it is not sufficient to sustain
the decree.

The only evidence adduced appears to be that of Lynd and Breck-
enridge.

The note does not appear to have been exhibited to the Master, nor
the, mortgage, nor any other deed, paper or exhibit whatever; nor was there
any proof thereof before Master or Court.

The order referring to the Master should be constantly borne in lﬁind,
(p. 17,) to wit:

«That the matters and things contained in said complainant’s amended
bill of complaint, be referred to the Master, to take proof in relation
thereto, and report to this Court with all convenient speed.”

Nothing then, was taken as confessed or by default; all was to be
proved.

The original note, or substituted note and mortgage, should have been
produced before the Master, and proved or accounted for.
Stacy v. Randall, 1T T11. 467.
Ross v. Utter, 15 I11. 405.
Cary v. Fielden, 18 Ill. 81.
Lucas v. Harris, 20 I11. 165, 170.
Gold v. Ryan, 14 Ill. 58, 55.
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The original note, of the substituted note, is the foundation of the
claim, and unless exhibited or proved, there is no guaranty that it has not
been paid since the date of the declaration of Robert J., in October, 1860,
or that it is not negotiated and held by some other party.

IV. The note copied, if produced before the Master or Court, would
not sustain the allegations in the bill, and should have been excluded. It is
neither the original note, nor the note described in the bill as substituted.

The bill not being taken pro confesso, the record should, in some man-
ner, contain and exhibit the facts proved essential to support the decree.
Ward v. Owens, 12 I11. 283.
White v. Morrison, 11 111, 361.
Moore v. School Trustees, 19 Ill. 83, 88.

The only evidence which appears, is contained in the Master’s report.

The decree purports to be made on the proof and allegations therein
contained, and none other. (p. 19.)

Does the evidence contained in the report furnish sufficient basis for

e decrcij/mg/{m vs N e (FLL /2, /ats

It will not be contended in the decree upon the allegations contained
in a Master's report could be sustained.

The proof fails in the Master’s report in sustaining the assumptions of
the decree by competent testimony, as against Huldah L. Jeneson, they
being mainly supported, if not entirely, by the declarations of her hus-
band, who was interested against her.

The proof fails by the non-production and proof of the note and the
mortgage. The note, at least, should have been produced and proved, in
order to justify the decree against either.

VI.

But there are not the necessary allegations in the bill to sustain the

decrec.
Morgan v. Smith, 11 T11. 200.

MecKay v. Bissitt, 5 Gilm. 499.
White v. Morrison, 11 Tl1. 366.

There is no sufficient allegation of any conveyance from Robert Jene-
son and Susan Jeneson to Robert J., to which the proof can apply.
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There is no sufficient allegation that the mortgage sought to be fore-
closed s part of any other deed or transaction.

There is no sufficient allegation of the manner in which Robert J.
acquired seizin or title to the premises.

There is no sufficient allegation that the seizin or title of said R. J.
Jeneson was acquired in the same transaction in which the loan and mort-
gage was made.

Dower attaches on the seizin of the husband.

The exception is, that seizin for an nstant will not sustain dower.

But in order to prevent the dower attaching, the conveyance to the
husband, and the conveyance from him, must be part of one and the
same transaction, and so alleged, and proper allegations should show this
in the bill, or the dower of the defendant Huldah L. should not have been
barred.’ ; '

2 Gault v. Hoogland, 25 Ill. 266.
Root v. Curtis, 20 I1Lu5T.
Holbrook v. Finny, 4. Mass. R. 566.

The allegations and proof should correspond, which is not the case.
Claflin v. Kimball, 28 Ill. 36, 37, 88.
McKay v. Bissitt, 5 Gilm. 499.
Rowan v. Bowles, 21 Ill. 1T.
Gold v. Ryan, 14 111. 58, 55,

VII.

As against Huldah L. Jeneson, the decree should have saved the right
to redeem by her.

Leonard v. Villars, 23 Tll. 879.
Ghlbert v. Maggord, 1 Scam. 471.
Gold v. Ryan, 14 111. 58, 55.

2 Story’s Eq. Jur. § 1023.8 & (7
Upham v. Brooks, 2 W. & M. 407. 4 /2,
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8. P. Rouxbs, Printer, 46 State Street, Chicago

STATE OF ILLINOIS,

THIRD GRAND DIVISION.

SUPREME COURT, APRIL TERM, A. D. 1862.

ROBERT J. JENESON and
HULDAH L. JENESON,
vUS.

GEORGE GARDEN.

Lrror to Will County Circuit Court.

Sl ABSTRACT.

«$1,000.00. Lockrort, Marck 29, 1857.
«(Qne year from date, for value received, I promise to pay George Garden, or
“order, the sum of one thousand dollars, with ten per cent: interest, it being for

“ money actually loaned R. J. JENESON.”

Mortgage ; Robert J. Jeneson of the first part, to (reorge' Garden of the second
part, dated May 29, 1856, and acknowledged by said Robert J. only, same day.
reciting as follows :

Whereas, The said party of the first part is justly indebted to the party of the
second part in the sum of $1,000, secured to be paid by oné certain promissory note.
of even date’ herewith, payable in one year from date, with ten per cent. interest,
being for money actuaily loaned, conveying the land described in the bill of com-
plaint hereinafter mentioned, situate in Will County, with the usual defeasance in
case of payment of said sum of money, and such interest thereon, at the time and in
the manner specified in the above mentioned promissory note, according to the true
intent and meaning thereof.

Bill states, that on or about March 29,-1856, defendant Robert J. purchased the
west & of south-west } of section 19, town 36, north, range 11, cast of third princi-
pal meridian, in Will County, for two dollars, * and to sceure the payment
of .the same,” that defendant Robert J. gave this promissory note for the sum of
$1,000, with 10 per cent. interest per annum, and also executed and gave, at the
same time, a mortgage of the said described premises to complainant, to secure the
payment of the purchase money aforesaid, which said mortgage'is hereto attached.
and made an exhibit and part of this bill.

That defendant Huldah L., at the time of said purchase, was the wife of the
defendant, Robert J.

That on or about March 29, 1857, said defendant Robert J. paid $100 interest
on note, and gave new note for the sum of $1,000, dated March (27th,) twenty-
seventh, 1857, at 10 per cent. interest per annumi, in the place of the first note, and
for the purchase money described in said mortgage.

That said note has long since beeome due and payable, and the same still remains

5



“due and unpaid; that defendant Robert J. has not paid said note, nor any portion

. thereof.

11

12

13

To the end, therefore, that the said defendant may be decreed to pay the said
amount in the said promissory note specified, with the interest thereon, according to
the tenor and effect thereof, and that in_default thereof, the said premises deseribed
in said mortgage may be decreed to be sold, according to law and the practice of this
honorable Court, and that the said Huldah L. Jeneson, defendant. be forever barred
her rights of dower in said lands.

May it please your Honors to grant the process of summons, and such other and
further relief as to your Honors may seem- meet.

Subpeena, dated Nov. 8, 1860, duly served Nov. 17th, 1860.

Defendant Robert J., Dee. 3, 1860, files his special demurrer by Geo. Herbert,
his solicitor.

Defendant Huldah L., Dec. 3, 1860, files her general demurrer by'Gco. Her-
bert, her solicitor.

Dec. 6, 1860, rule entered on defendants to file answer by 2 o’clock, p.m., to-day.

On motion of complainant’s solicitor, a default was entered and recorded, and
reference ordered to Master to compute the amount due on mortgage, and report.

Dec. 15, 1860, on motion of complainant, default set aside, and it is further
ordered, on said complainant’s motion, that he have leave to amend his bill.

February 11, 1861, amended bill was filed, as follows, to wit:

Amended bill shows, that on or about March 29, 1856, defendant Robert .J.
purchased of Robert and Susan Jeneson, his wife, the premises described in the
original bill, for the sum of about 84,000, and the said Robert J. to make payment
for the same to the said Robert Jeneson and Susan Jeneson, his wife, borrowed from
the complainant the sum of $1,000, and the said Robert J. did then and there pay
the suid Robert Jeneson the said sum of $1,000, so borrowed as aforesaid from this
complainant, to be used as purchase money, and for no other purpose, and the said
Robert J. did also then and there execute and give to this complainant, his promis-
sory note for said sum of $1,000, with 10 per cent. interest per annum; and also, at
the said time, the said Robert J. Jeneson executed and gave a deed of mortgage of’
the said described premises to the complainant, to secure the payment of the afore-
said purchase money, which said mortgage is attached to and made an exhibit, and
part of this original bill in this cause.

That defendant, Huldah L., was wife of said defendant, Robert J., at the time

s

of said purchase and exntmaet aftresaid.

« Also that Robert J. afterwards, about 29th March, 1857, paid complainant
8100 interest, which was due on said note, and gave a new note for the said original
sum of $1,000, dated March 27th, 1857, at ten per cent. interest per annum. The
said last note was given in the place of the said first note, and for the purchase money
aforesaid.”
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17

“That the only object in giving up the oviginal note and taking the new one last
ubove named, was to show the payment of the said one hundred dollars interest money
as set forth, and that at the time of the said exchange of notes the said Robert J.
Jeneson expressly agreed that the security (that is the mortgage) should remain valid
and unimpaired, and stand as security for the payment of said note.”

“That said note has long since become due and payable, and the same remains
due and unpaid,” though complainant has requested its payment. No part of it has
been paid.

To the end, &c., concluding after this precisely in the language of the origin:!
bill, except it does not pray summons.

March 21, 1861, defendants ruled to answer amended bill to-morrow morning.

March 22, 1861. “ And now came the said defendants, by Tucker & Parker,
who appear in behalf of Herbert, solicitor for said defendants, and on their motion it
is ordered by the Court that the rle to answer heretofore entered be, and hereby is,
extended till Wednesday morning next.” :

March 27, 1861. On complainant’s motion defendants were ordered now to he
called, ““whereupon the said defendants were three times solemnly called, but came
not, neither themselves nor any person for them, nor have they filed their answer to
said complainant’s amended bill of complaint, but of this they fail and make default,
which, by order of Court is taken and entered- of record.”

¢ Whereupon, on motion of said complainant, it is ordered further by the Court
that the matter and things contained in said complainant’s amended bill of complaint
be referred to Fred. A. Bartleson, Esq., Master in Chancery of Will County, to take
proofs in relation thereto, and report to this Court with all convenient speed.”

March 30th, 1861, Master’s report filed.

Said report contains evidence of Geo. M. Lynd, to effect that said Huldah L.
was the wife of Robert J., and that defendant, Robert J., in month of October, 1860,
admitted that the sum of $1,000, which he borrowed of complainant in 856, and
which he gave his note and mortgage to secure the payment of, was borrowed expressly _
as purchase money for the land described in the mortgage, and that he paid it as soon
as he received it to his father, Robert Jeneson, mentioned in the bill as part of the
purchase money of said land; that about a year thereafter he went over to Garden’s
house to pay him $100, which was then due on the §1,000 note; that at the time of
the payment of the $100 the old note was given up and the new note for the sum of
$1,000 was given, parties agreeing that the mortgage should stand as security there-
for; that said Jeneson stated that the debt was just and ought to be paid, and that
the money was loaned him only on consideration that it should be applied and used
as purchase money on the premises described in the mortgage.

Also evidence of T. L. Breckenridge, who testified * that from examination-he has
discovered that the date of the mortgage in the suit involved, and the date of the
deed from Robert and Susan Jeneson to Robert J. Jeneson, as stated in the bill of
complaint, is the same, to-wit: the 29th March, 1856. He further says that the
money aforesaid was expressly loaned by the complainant to said Robert J., for the
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purpose of being used as the purchase money in the purchase of the premises afore-
said, and that the money was so used and applied, and that it was agreed, by and
between complainant and said Robert J., at the time of said money being loaned,
that a mortgage should be executed to secure the same, by the said Robert J. to the
said arden, on the premises to be purchased as aforesaid.” :

1. Master reports $1,400 due on said note at date of report, March 29, 1861.

2. That said note was given in lieu of' the original note. and parties agreeing spe-
cifically thereto, is secured by the mortgage aforesaid, in like manner as the original

note. And

3. Submits to the Court whether it was purchase money, so as to bar Huldah
1 )

1. Jeneson’s dower on the facts above reported.

Rule March 30th, 1861. that said dcfendants do show cause instanter why Mas-
ter's report should not be approved and confirmed. Thereupon defendants were three
times called, and do not come, and no cause being shown why report should not be

approved and confirmed.
Therefore, it is ordered by the Court, that the said report this day filed herein, be

and is hereby ratified and confirmed.

Decree entered April 1, 1861, one of the days of the March term, 1861, recites,
I. That the case came on to be heard ;

II. That defendants did not appear, although ruled to plead, and the said de-
fendants refusing to plead or answer, and being called came not, and made default

herein;

III. And after an order to said (‘ourt that said cause be referred to a Master

to take proofs herein,

IV. It appearing from said report of Master, made and approved herein, and
the allegations and proofs therein.

(1.) That defendant Robert J. was justly indebted, on the 29th day of March,
1856, to complainant, in the sum of §1.000, and
(2.) That he executed his note for the same, with 10 per cent interest thereon,

it being for money actually loaned.

(3.) That at the same time, he, the said Robert J., defendant, executed nnd
delivered to Garden, to secure the sum of money in said nute mentioned. a morluaoe
of the premises in said bill described.

(4.) That said sum has long since become due.
(5.) , That there is now due thereon and unpaid, $1,400.

(6.) That $1,000 was loaned by complainant to said Robert J., (defendant),

to be applied to the purchase of the mortgaged premises.



(7.) " That said mortgage was given to secure the same;

(8.) At the time, and as part of the same transaction between Robert Jeneson
and.Susan Jeneson, his wife, grantors, and the said Robert J. Jeneson, grantee, in
fee simple of said premises described in said mortgage.

(9.) And that no part of the principal of said debt has ever been paid.
(10.)  And that said Huldah L. is the wife of the said Robert J. Jeneson.

It is therefore ordered, adjudged and decreed, by this Court, that the defendant
Robert J. Jeneson, pay to Fred.-H. Bartleson, Master in Chancery of this Court, or
his successor in office, 11th April, 1861, the said sum of $1,400, with ten per cent.
interest thereon, and costs. 3

And that in failure thereof, the .mortgaged premises be sold to pay the same,
according to the laws of this State regulating sheriff’s sales, by the Master in Chan-
cery of said Court.

And that upon the failure of the said Robert Jeneson, or any subsequent mort-
gagee or judgment creditor, to redeem the same, as by the laws of this State pro-
vided, that the Master, or his successor, make to the purchaser, or assignee of the
purchaser, his deed in fee simple forever therein, also'debarring the said Huldah L.
Jeneson from the right of dower in the said described premises forever.

The certificate is, that the above is a full, true and perfect copy of all the papers
filed in this cause, and that the foregoing is the full, true and perfect copy of all the
record of proceedings had in said Court, appertaining to or forming a part of said
cause, now remaining in my said office.

—f

ASSIGNMENT OF ERRORS B
by the said Robert J. and Huldah L. and each of them : '

Ist. In that it does not appear that the proceedings were on the Chancery side
of the Court. A .

2nd. The demurrers of the said plaintiffs in error were not disposed of in the
Court below. e

3rd. The Court below erred in not dismissing the bill upon the hearing.

4th. The Court erred in rendering a final decree, upon the hearing, against the
plaintiffs in error or either of them.

/;(,1.(( tveall/ 5th. For that the Court below erred in rendering a decree absolutely, that the
said Robert J. pay the sum of $1,400, and not in the alternative, that unless the sum
be paid, the property mortgaged should be sold.

6th. Tor that the decree rendered does not provide for any redemption by the
said Huldah L. Jeneson.

Tth. For that the said proceedings, and the said decree, and all the record
aforesaid, contain other and manifest errors, to the injury of said plaintiffs in error.
and each of them. *

GEO. HERBERT, Sol'r for Plf’s in Error.
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SUPREME ‘COURT OF ILLINOIS,

CPEITRD GRAIND DIVISION.

APEil, TERM, 1862, AT OTTAWA.

GEORGE GARDEN,

Aias?i) ; } ERrroR T0 WILL.
ROBERT J. JENESON & HULDAH L JENESON. o

1s7. When it appears from the record that substantial justice has been done
between the parties, the Court, on Writ of Error, will not disturb the decree
because of unimportant defects on the record. The Court will presume-the pro-
ceedings to have been regular.”

19 111, 59. 1 Equity, 304.

98D, Where an ofigisml‘}gijl is ful]y- answered, -and amendments are after.
wards made to which the Defendant does not answer, the whole record may be
taken pro confesso gencrally.

1 Dan. Ch. prac., 456 & note. ~ 8 Paige, 589.

8p, Any amendments, however trivial, authorizes a defendant to put in &
new answer.

1 Dan. Ch. 468. 14 111, 5, 6.

47H. - Leave to amend a Declaration on terms, rendei-is’ the Demuryer useless, -
and is equivalent to a withdrawal.

12 M. & W, T18,

5. Where a Defendant pleads to a bill, it is of course for the Plaintiff to
amend, and it is not necessary that the plea should be first argued.

Exchecquer Digest, 679. 1Y. & Z.,195.

/ N\
{ \
|
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[2]
The application to amend should be made as soon as discovered.

3 Eq. Digest, 214, 222, 202.

6ra. Renewal of noteno bar to mortgage.

4 John., Ch. Rep. 65.

Tra. The party who furnishes a whole or a part of the purchase money,
has a lien therefor upon the purchased premises, and in bar of dow er.

4 Wheaton, 292. 20 IIL. &7.

1. Gilman, 502. 4, Kent’s Com., 39.

8rH. That the record does not show that the bill was taken pro confesso 18
an error of the Clerk below, and is no cause of error in this court.

The Court may or may not compel proof on default.

4 Gilman, 411. 417.

9r.  The note and mortgage form a part of the record, and this Court will
presume that all the papers were before the Master.

10rH. A decree pro confesso concludes the party only as to the averments
in the bill, and he cannot in error allege the want or insufficiency of testimony.

925 Til. 268. 4 Gilman 511, 517. 15 Iil., 98,

11tE. If the final decree is correct, no irregularity in any interlocutory or-
der will have the effect of reversing the decree. Nor will it be reversed for any

irregularity which cannot prejudice either party.

2 A, K. Marsh, 574. 4. Dana, 449.

12ta. The points accc mpanying Plaintifi’s brief are entirely different from
the points furnished, and the attention of the Court is particularly called thereto.

I'he attention of the Court is also called by Plaintiff to the record in the cause
as a full answer to the alleged errors.

SNAPP & BRECKINRIDGE,
For Defendants in Lrror.
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