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SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864,

GEO. C. LEMON, Sen. and )
ZENOS HARTLEY and
AZON CAPRON, Appellants !

g 8. AprrEAL FROM LASALLE.
ADLATII E. STEVENSON,

—— et O —

ABSTRACT OF RECORD.

8 Declaration in assumpsit upon this note and common counts.

14 - Enclosed, “Puy to the order of Adlni:‘ E, Stevenson,’”
GEzo. C. LiEexoN, Jr.

18. Pleas of Defendants.
1st. General issue.

2d. Special plea- All causes of action are said note. Note was en-
dorsed to plaintiff after maturity : is still property of Pierce Brothers and
Flanders, and is erdorsed to plaintiff for collection only. Plaintiff has no
other interest therein. Nominally payable to said George C. Lemon, jr.,



91

2

but for the express purpose of paying same over to Pierce Brothers and
Flunders, in payment

note and other indebtedness of defendants to said firm and take the same
at such price as the same should bring in Eoston August 1st thereafter,
deducting the expenses and charges of transportation, &c. defendant Lem-
on delivered said 10000 bushells of cor., in payment of said note, indebt
edness, at the price aforesaid. S1id corn in said market August 1st was
worth 7O cents per bushel, after payiaz sailexpansas, would net $7000
more than enouga to pay all suid inlebtelless, wherefore said note ig fully
paid.

19—20 3. Special plea, ordiniry plea of sett off with the same averments as

21

25,
24

2

2

to cause of action and ownership of note as second plea.

Replications.

Issue on first plea.

To second plea plaintiff replies that said note has not been paid.
Replications tv 8d plea.

Ist. Said Pierce, Brother and Flanders were not indebted to defts.

2d. Replication to 8d plea. Pierce Brothers and Flandeas, at the
maturity of said note were not and are not now the owners thereof.

3. Replication to 34 pley, at the crnnenceznsnt of this suit said note
was and now is property of plaintiff.

Additional plea, (No. 4.)

" Same averments as other speciul pleas relative to the cause of action, own-
ership of note and and corn contract, and proceeds.

Said firm 'shall receive said cor
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28
29

30

Demurrer to above plea sustained.

June 18, 1863, leave to fill adlition1l pleas.

5 Additional plea. All the causes of action are said note, said note
with others was drawa for the purpose of being immediately endorsed and
handed over by the said George C- Lemon, jr. payee thereof, to Pierce,
Brother an1 Flanders, in a paym:nt of a stock of goods, purchased of them
and by express previous agreement with said firm for that purpose, and
was so endorsed and delivered to them at that date, and they were holders
and owners of the same until long after maturity, and in the month of May;
1862, said firm contracted to receive of said defendants, 10000 bushels of
corn and transport the same to Boston, and there store the same until Aug.
1st, 1862, then sell the same for the highest price it would bring in Boston
market, apply the proceeds in payment of said notes including that on
which this suit is brought, after deducting expenses of transportation and
storage ; said corn in pursuance of said agrecment was delivered to said
firm, but said firm refusing to keep said contract, sold said corn at other
places than Boston, prior to said first day of August, to-wit, in June or
July of said year, at $1600 less than it would have brought at Boston, on
said 1st day of August, and applied the proceeds to the payment of the

other indebtedness, leaving this note unpaid. Said corn, August 1st, would
have sold at Boston for more thun enough over and above charges and ex-
penses to have paid the whole of said indebtedness, including said note,
wherefore defendants have sustained damages to said sum of $1600. Plain-

tiff holds note for collection ouly, not as owner, but the same is still prop-
erty of said firm.

6 Additional plea. Substantially the same as last plea.

38-34 Demurrer to 5 & 6. Additional pleas sustainegf

35

- Nov-6 1868, Jurywaived trialby the Court.
Judgment for plaintiff, $938 18-100.

Motion for new trial ; overruled, and exception.

Appeal allowed and Bond filed.
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ERRORS ASSIGNED,

1st. In sustaining demurrer to fourth, fifth and sixth pleas, (additional
pleas.)

2d. In overruling motion for new trial, ‘
3d. In giving judgment for plaintiff.

4th. In admitting jmpfoper testimony.

! LELAND & BLANCHARD,

¢

Attorneys for Appeellant.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 18684.

GEORGE C. LEMON et al., )

Appellants, i
vS. v Appeal from La Salle.
ADLAI E. STEVENSON,
Appellee.

The only quesiions in this case arise on the demurrer sustain-
ed to 4th and 5th pleas.

I

Admitting that the Court erred in sustaining demurrer, still
this Court will not reverse the judgment, for the reason that
.he defence set out in those pleas could have been given in evi-
Jdence under the third plea; the only difference between them
and the third plea being, that it concluded properly as a plea of

payment, and the 4th and 5th improperly as a plea of set off.

Williams vs. Reil, 20 11 147.
Curtis vs. Martin, 20 II1. 571.
Parmelee vs, Fisher, 11l 212,

11.

The pleas were bad as pleas of set-off, for want of an aver-
ment that the damages, or indebtedness, offered to be set-off,
. ere due and owing from said firm to defendants at the time of
‘he commencement of the suif.



ITI.

If the transaction amounted to a plea of payment, it might and
ought to have been so pleaded; but the damages were not a
proper set-off.

A—The contract, out of the violation of which the damages
were suffered, was a separate contract with defendant Lemon, and
not joint, and the damages are due him alone.

B—Could appellees bring a joint action for the damages? and
if not, then they can not set them off when sued jointly. If they
could do so, they could recover the balance in their favor, if any
should be found, which is clearly not the law.

1N

The 4th plea is bad. It shows on its face that the contract
made by Baldwin was unauthorized by his principals, he being
their agent for collection merely, and is not the contract of the
firm. :

V.

The pleas attempt to set-off unliquidated damages, arising out
of a breach of a distinct contract, made long ofter the original
contract out of which the action grew, and between different
porties, to wit: the endorsee of the note and one of the makers.

Hawks vs. Sands, 3 Gil. 227.

A. E. STEVENSON AND
T. M. SHAW,

Defendant’s Attorneys.







SUPREME COURT OF ILLINOIS:

THIRD GRAND DIVISION.

April Term, A. D. 1864.

GEORGE C. LEMON, et. al,
A vs, 151 Error to LaSalle.
ADLAI{* E. STEVENSON.

GEORGE C, LEMON, et. als.

V8. } 151 Error to LaSalle.
HEMAN BALDWIN.

For brevity we print one brief for both causes, We thought there
might be a point in No. 152, not in No. 151, but we are afraid that the
decision in the 28th Ill. 216, together with the influence of those other
courts upon your Honors will cuuse it to be considered that the witness,
Lemon, had an interest in the question whether he had an interest in the
suit. It looks, however, a good deal like begging the question that he is
interested in the event of the suit in order to hold him to be interested in
the question whether he is interested in the event. It seems to us that it
would be as well to let a witness so situated go for what h» is worth on the
preliminary question, but the law does not appear to he so written and we
will not press a point unless we think it a fairly debatable one-

The only point common to both cases is the sustaining a demurrer to
pleas in each case in substance the same. We select the 5th plea on No.
151. (Record p. 29.) For the one like itin No. 152, see Record p. 24. The
gist of these pleas is this: A owes B on a note and furnishes him with
corn to be sold in Boston on the 1st of Aug., 1852, the price then and there
to be allowed on thenote. B sells another at time and place for a price,

.



which, being applied, leaves a balance due on the note when a sale at the
agreed time and place would have produced money enough to have paid the
note in full. The difference between what the corn did bring and what it
would have brought is claimed as damages for a breach of the contract, to
sell at Boston, Aug. 1, 1862.

The ground upon which the defence was disallowed below was that it was
unliquidated damages for the recovery of which a separate action was
necessary.

We think the damages, though unliquidated, arc so intimately connected
with the plff’s cause of action that the principle of the cases in our court is
applicable and that the set off should have been ullowed.

1 Scam. 462.
1 Gilm. 15.

5 Gilm, 273.
3 Scam. 298.
3 Gilm,. 227.

But it may be said on the other side that whatever the damages amount.
to is 80 much money paid on the note and payment is admissible under the
general issue or under another plea in which the damages are called pay-
ments of the note.

If the corn had been sold Aug. 1, ’62, for what it would have then
brought the note would have been piid, but the corn was not sold then
and the note was not paid.

It is for the unliquidated damages caused by the breach of the contract
to sell then and thera that we plead  Unliquidated damages growing out
of a breach of contract might always be called payment in whole or in part
if it be allowable to so call them in this case. Suppose the consideration of
this note was the sale of a horse, warranted sound, could the damages be
properly called payment so as to come in under a plea of payment or under
the general issue. Damages of this character cannot be called with pro-
priety, payment. It is a misnomer. The special plex was necessary or
evidence offered would have heen excluded.

LELAND & BLANCHARD,
For Appellants.
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