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g .STATE?F ILLINOIS, §5. . . . IN THE SUPREME COURT AT OTTAWA.

OF THE APRIL TERM, A.D. 1859.

FRANOCIS W. SMITH, FOR THE [/SE OF _ALJ}J.X_ANIV)IER ALLISON,
Y R (b

g IIENRY PRIE' AND, J()H\I rSMITII

AR £ 7 ¢ v ’ Lt 3. ; 4 e «

L’R[’()IL 0PEORIA C’]]EOUI] COURT,

ai BRIEF OF DEPENDAN’I‘-

et The coultbelow d1d not.eu" holding tlmt the pl:mmﬁ Lelow, could:not show a lreach -of
the coudmon to 1etqln the property, nor yecovey (L;mavo$ thenetor, without:a: writ ot retorno ha-
bendo, and a returp of, elangata thereon. By, the common law only plulgca to prosecute were
taken. ~ The statute of Westminster, 2, 3, E(l\\ md 1y.¢. 2, s. 3; authorized the taking of pledges

for the return of the property, &e.; and since that time the conditions of the bond under the English
Statutes haye been subsmntmlly the same as those required.by our own.. -And.it may be remark-
ed in this umnectmn upon the reference of the pl‘untlﬂ"s to the Statute of New Yor k, that it re-
(luues substdntmll) the same l\md of bond. The issuing and return of a writ of retorna habendo
¥ da not e\pl(,ssl\ 1cqnuul by ‘the’ o} nglish’ '\t‘ltllf()a, but as under them r]w courts lleld this essen-

tml so the coutt l)du\\ held, .Ln(l 50 alw t]ns court outrht to' decide.

Blug]\dtx bnssup JLd Ru\ R 278, . -, (l'
Monngon v. Rulelm\n 1 SuundLr 8 R I‘)), lJ.Jg
" Stutute of Replevin, Sec.'5, 6, 7. !
McFarlund v. McMitt, 10 \\'LmL

.. 2. .Of course ay, action will lle for a breach of any, condition of the hond, but in such action only
s |uh damages can, l{g. 1acove1cd “as may have been. sustained in. consequence ot the breach of suck
eondition.”

Staute of Replevin, Sec. 7.

Jer Y 'lhc writ ofretyrnn. habendo and return of, elongata thereon,chave always: heen - 1equuo(l. ay
ll by the reason of tb.e law as by the ralings of ;the courts. THe S ‘ & q
Bouvier Law Dictionury— Retorno Hubcmlu, §e.
: i e
Lven- th(. case ‘of chredn v Lc van, 5 Barn. and Cress, 294, 295, 305, (A. D. 1826,) cited by
the ]‘»Llllltlﬂ>, is, autlnont) .on tlu; pomt ‘wamst them, and for the detonddnh And the case of
Hucker v. (JrOldOll 1 Llonlp & \Iec 65, (A. D 1832,) L\pxescl) decides that the case of Perrean
V. Bunun doea not app1 ' (m(l tlm (umt there say that the pledges to. return
N \nch 1etmn \\1r]mut a writ of vetorno /:aocn-

CACEGLCC L LI (B L7 R 1 §ogf S 4

$uc, |dsu. Glbbs \}‘J%\lll ld J,ulmn R 439, utm" 1 Sannd., 195 m)d uutes, 18 Vin. Abg. 399, 5 lvaupt 227

i T T R ¢ 50 s . i Ve

4, ‘The act of M’uch 1,,12:} T ,unuulm(r um Sta.tute ut Reple\ xu, ‘md providing that where
the. merits are not tu(;dau the Lchou ot xepkvm, they:may be in the. action on the bond in legal
effect, though D0t i gXPress, tel m7 requi writ of netorng, kabendo, and retnrn theveof to sustain
an actipn for a.i'ulme to return the property:  For until the. defendant-in ‘repieviir-takes that step,
the plaintiff may presume, tlmt the dctend.mt 1‘e]mqmbhos Lis, claim,

J. a4
Purple’s Statutes, 830.

5. It is plain from the evidence that-the services of Pries were to be taken by Allison in pay-
ment of the rent: that the indebtedness of each to the other was nearly cqual; that the distraint
ot the property ot Pries, and all.the trouble and:expense to which: he has been put, were without
any reasonable foundation, and that even with the verdict and judgment of which Allison com
plains, Pries has been grievously w ronged.  The Jjury ywere compelled fo find a verdict against
Lim, but have done SUBSTANTIAL dusTick @S fir as’ was in their power, and the’ judgment below
should be approved. .

11 Greenlenf Evidence, Sec. 526,
Leigh v. Hodges, 3 Scam. 18

Smith v. Shulfz, 1 Scam. 491.

Gillett v. Sweat and al., 1 Gil. 490. 34 3 54 ?
.ulllggms Ya LeNG IlL., 500

%&W J%W‘“‘// 4

RLES

. BONNEY, Att'y for def’t.
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SMITH, UsE OF
ALEXANDER ALLISON, { In the Supreme Court.

V8. : '
HENRY PRIES, éf. als. Plaintif’s Brief and Poinis.

Allison distrained the goods of Pries for rent. Prics replevied the goods. The Replevin

suit was dismissed and no writ of Retorno Habendo was issued. Smith, use of Allison,
sucd Pries and his sureties on the bond. On the trial the Court below held that the
plaintiff could not recover ‘on-the breach for failing to return the property until he first
proved the issuing and return of the writ of Retorno Habendo. In this the Court below
erred.
The Statute does not require it. The Bond imposed no such condition, and it is claimed
that the Court cannot impose any such condition on the trial. . The undertaking of the de~
fendants was to return the property to Allison, if a return should be awarded by the Court.
It was so awarded by the Court. No return was made, and the liability of the defendants
was fixed.

1. It is olaimed that the Statute is full and explicit, and that the rights of the parties
are governed and controlled by it. If the property was not retuyned, why not permit the
proof tobe made as well by witnesses as by writ and return? c/é:/maw m

b ol Ll Mlmﬂ}, g0

S*HWMW“V—W (-/7/ // WW
éa/w afrots G )0
. Tn New York the issuing of the writ of Retorno Habendo is required by Statute be-
fore the liability of the party is fixed.
It is believed to be the same in Alabama. There is no reason in imposing any such ob-
ligation upon the party entitled to the return of the property. It would require time. It
would be attended with additional cost, and no possible advantage to any one.

3. The Court erred in excluding the evidence as to the failure of the defendants to return
the property, and in stating that the plaintiff had better dismiss his suit. And also in
instrueting the jury that no damages could be recovered by reason of the failure to return
the property.

4. The instructions of the defendants limit tho plaintiff to the recovery of such damages
only as he sustained by reason of the failure of Pries to prosecute his suit with effeot.—
Those damages could only be nominal. In fact, the failure of Pries to prosecute his suit
with effect, was beneficial to Allison.

5., The verdict was against the law as given by the Court on the part of the plaintiff ;
and against the weight of evidence. \

The record shows that the Bailiff made return of theinventory to Justice McCoy ; that
summons issued to Pries; that the parties appeared, trial had, and judgment rendered in
favor of Allison for $132.

This evidence wus proper under the plea that Allison abandoned his distress, and that
there was no rent due,

The verdict should have been for damuges for amount of judgement before Justice, and
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