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o

SUPREME COURT OF ILLINOIS.

THE BOARD OF TRUSTEES OF ILLINOIS
AND MICHIGAN CANAL 1 Debt
vs. Demand, $4,000.
ELTHU GRANGER. Damages, $1,000.

ABSTIR A COCT.

Prucipe.
SUMMONS T0 DEFENDANT.
RETURN OF SUMMONS:

DecraraTion.
StatE oF ILniNors,
County of Cook,
First Covnt—The Board of Trustees of the Illinois and Michigan Canal, plaintiffs;
in this suit by Larned & Woodbridge, their Attorneys, complain of Elihu Granger,
defendant in this suit, who was duly summoned, &e., of a plea that he render to the
plaintiffs the sum ot Four Thousand Dollars, which he owes to and unjustly detains
from them.

',sd
[

For that whereas the defendant, before and at the time of the giving of the notice
and making the demand as hereinafter mentioned, held and enjoyed a certain messuage
and lands, tenements and premises, with the appurtenances, situated in the County
of Cook aforesaid, as tenant thereof to the plaintiffs, that is to say, as tenant thercof
from year to year, for so long time as the plaintiffs and the defendant should
respectively please, the reversion of the said premises, with the appurtenances, during
all that time belonging to the plaintiffs, to wit at Cook County aforesaid ; and there-
upon, whilst the defendant so held and enjoyed the said tenements, with the appur-
tenances, as tenant thereot' to the plaintiffs as aforesaid, and whilst the said rever-
sion so belonged to the plaintiffs as aforesaid, to wit, on the twenty-fifth day of June
A. D. 1850, at Cook County aforesaid, they, the plaintiffs, gave a notice in writing
to the defendant, and then and there demanded and required him, the defendant, to
deliver up the possession of the said tenements, with the appurtenances, to the
plaintiffs on the twenty-sixth day of June A. D. 1850, on which day the term, estate
and interest of the defendant in the said tenements, with the appurtenances, deter-
mined, to wit, at Cook County as aforesaid. Nevertheless, the defendant not
regarding the statute in such case made and provided, did not nor would, on the
determination of the said term as aforesaid; deliver the possession of the said tene-
ments, with the appurtenances, to the plaintiffs according to the said notice so given
and the said demand so made as aforesaid, but wholly neglected and refused so to
do, and on the contrary thereof, he, the defendant, wilfully held over the said tene-
ments, with the appurtenances, after the determination of the said term, and after
the said notice so given and the said demand so made as aforesaid, for a long space
of time, to wit, for the space of two years and six months then next following, during
all which time the defendant did keep the plaintiffs out of the possession of the said
tenements, with the appurtenances, (they, the plaintiffs, during all that time being
entitled to the possession thereof,) to wit, at Cook County aforesaid, contrary to the
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form of the statute in such case made and provided. And the plaintiffs aver that
the said tenements, with the appurtenances, during the said time of holding over the
same and keeping the plaintiffs out of possession thereof as aforesaid, were of great
yearly value, to wit, of the yearly value of Eight Hundred Dollars, and by reason of
the premises and by force of the statute in such case made and provided, the defend-
ant became liable to pay to the plaintiffs a large sum of money, to wit, the sum of
Four Thousand Dollars, being at the rate of double the yearly value of the said
tenements, with the appurtenances, for so long a time as the same were so detained
as aforesaid, to wit, at Cook County aforesaid, and thereby, and by force of the said
statute, an action hath accrued to the plaintiffs to demand and have from the defend-
ant the said sum of Four Thousand Dollars, parcel of the said sum above demanded.

Seconp Count—Common count for use and occupation prior to January 26, 1853.

Tuirp Covnt
waived.

Plaiutiffs offered no evidence under this count, and the same was

Cory oF Luasg.

This Indenture, made and entered into this fourth day of September, in the year
of our Lord One Thousand Eight Hundred and Forty-five, between the Board of
Trustees of the Illinois and Michigan Canal, of the first part, and Elihu Granger, of
the City of Chicago, of the second part, witnesseth, that the said party of the first

part, for the consideration hereinafter mentioned, agrees to let and lease unto the

said party of the second part, for the term of two years; that is from the twenty-sixth
day of June, in the year of our Lord One Thousand Kight Hundred and Forty-ive,
until the twenty-sixth day ot June A. D. 1847, the Tract or Parcel of Canal Land
sitnated in the County of Cook, State of Tllinois, and known and described as
follows, to wit: Lots two, three and four Old Town of Chicago, and the House
thereon now occupied by the party of the second part.

And the said party of the second part, for the use and occupation of said tract of
tand, does hereby covenant and agree, to and with the said party of the first part,
that he will pay to the said party of the first part, as rent, the sum of Two Hundred
and Twenty-five Dollars per annum, payable in instalments of One Hundred and
Twelve Dollars and Fifty Cents each respectively on the twenty-sixth December
1845, on twenty-sixth June 1846, on twenty-sixth December 1846, on twenty-sixth
June 1847, for which said rent he has executed to the said party of the first part
four promissory notes falling due at the same time the rents become due, according
to the terms of this lease.

And it is covenanted and agreed, on the part of the said party of the second part,
that if at any time he shall fail to pay to said party of the first part the rent above
stated as the same becomes due, the said party of the first part may, at his option,
declare this lease at an end, and the said party of the second part shall quit and
surrender said tract of land to said party of the first part.

It is further covenanted and agreed between the said parties, that in case of non-
payment of rent, or any part thereof, as the same falls due, according to the terms
of this lease, the said party of the first part, by its agent or attorney, shall possess
the right to enter and distrain any property belonging to the said party ot the second
part, whether the same be exempt from execution and distress by law or not, for
such rent, and a lein on said property is hereby created in favor of said party of the
first part for said rent.
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And the said party of the second part further covenants and agrees, that in case
defanlt shall be made in the payment of the rent, or any part thereof, as above
stated, that from the date of such default, for and during the time the said party of
the second part shall remain in possession of said leased premises thercafter, there
shall be paid by the party of the second part double the amount of rent hereinbefore
stipulated to be paid, and the said party of the first part shall have and may use all
the remedies for enforcing the collection of the same given for the collection of rent
by this lease.

It is further covenanted and agreed, on the part of the said party of the second
part, that he will not relet said tract of land without the consent in writing of the
said party of the first part.

It is further covenanted and agreed between the said parties, that no presumption
of an extension of this lease shall be raised should the said party of the second part
remain upon and oceupy said tract of land after the expiration of the time for which
the same is let to him by the terms of this lease, but any such retaining of possession
shall be considered a holding over after the determination of the time said lands
were let to him; and it is expressly understood that the party of the second part
does not hereby waive any pre-emption right he may have to the above premises
or any part thereof.

For the full, true and faithful pertormance of the covenants and stipulations herein
contained, to be performed on his part, the said party of the second part binds him-
self, his heirs, exccutors and administrators, firmly by these presents.

In testimony whereof, the said parties have hereunto set their hands and seals the
day and year first above written.

Boarp or Trusters or tne LLLiNors
Axp M. Canay,
By E. L. PRESCOTT, Agent. [seaL. L
ELIHU GRANGER. [sEaL.]

GENERAL Issun.

Srecrarl Prea.
Elilw Granger ads. The Board of Trustees of the Illinois and Michigan Caneal—
In the Cook County Circuit Court, at the November Term, A. D. 1856.

And now comes the said defendant, by Wilkinson & MeGilvra, his attorneys,
and says that the said plaintifis ought not further to maintain this action against said
defendant, because he says that after the commencement of this said suit, and after
the plea of the general issue filed therein, to wit, on the first day of January, A. D.
1854, an action of Ejectment was pending between the parties to this suit in the
Cook County Court of Common Pleas, in the State aforesaid, which said action of
Ejectment was commenced by the plaintiffs in this suit against the defendant in this
suit to recover the possession of the premises referred to by the said plaintiffs in
their declaration in this suit, to wit, lots two, three and four in block four in the old
Town of Chicago, State aforesaid; that while the said action of Ejectment was so
pending in said Court, and before default or judgment therein, to wit, on the day
and year last aforesaid, there was a verbal agreement made and entered into by and
between the IBoard of Trustees of the Illinois and Michigan Canal, by Isaac N,
Arnold, the duly authorized and acting attorney for the said plaintiffs in the said
action of Kjectment and also in this suit, and El 8. Prescott, the duly authorized
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and acting agent of the said plaintiffs, on the one part, and the said defendant on the
other part, that if the said defendant would withdraw his defence to said action of
Ejectment, allow a judgment therein to be entered against him, and deliver up the
possession of the said premises, that the said plaintiffs, in consideration thereof
among other things, would dismiss, discontinue and abandon this suit and all other
suits then pending and all claims tor rents and use of the said premises which had
acerued to the said plaintiffs from or against the said defendant prior to the time of
making said verbal agreement.

That on the thirteenth day of February A. D. 1854, the said Elihu Granger,
defendant as aforesaid, did withdraw his defence and did by stipulation allow a
Jjudgment to be entered against him in the said action of Ejectment, and that on or
about the first day of May A. D. 1854, did deliver up the possession of the said
premises to the said plaintiffs according to the true intent and meaning of said
verbal agreement,

Yet the said plaintiffs, not regarding their said several promises and undertakings
in this behalf, have not dismissed this suit, but still continue to prosecute the same

And this the said defendant is ready to verify, wherefore he prays judgment, if
the said plaintiffs ought further to have or maintain their action agamst him,

WILKINSON & McGILVRA, Deft’s Att’ys.
REPLICATION.

Board of Trustees, de., vs. Elihw Granger—Cook Circuit Court.

And now at this day comes the plaintiff, by leave of Court and J ury, and by I. N.
Arnold, their attorney, and says precludi non, because they say there was no such
agreement made and entered into between the said plaintiff and the said defendant,
as is alleged in said plea, and that the said plaintiffs never did promise and agree in
manner and form as alleged in said plea, and of this they put themselves upon the
country, &e.

And the said plaintiffs, for a further replication in this behalf, by leave, &c., say
precludi non, because they say that the said defendant did not nor would he,
on or about the first day of May 1854, deliver up the possession of said premises
according to the true intent and meaning of said supposed agreement, and of this the
plaintiffs put themselves upon the country, &e.

I. N. ARNOLD, Att’y for Pltf.

And defendant doth the like, &e.

VerpIcT.

“We of the Jury find for the plaintiff, and find the said defendant to owe and be
indebted unto the said plaintiff in the sum of One Thousand Two Hundred and Thirty-
four Dollars and Sixty Cents.”

MotioN 1IN ARREST OF JUDGMENT.

Elile  Granger ads. Trustees of Illinois and Michigan Cunal—Cook Circuit
Court, November Term, 1856.

And now comes the said defendant, after verdict and before judgment in said
cause, and moves the Court that judgment be arrested for the following, among other
reasons :

Ist. Because the said Trustees were not authorized to lease the said Canal
lands.



2d. Because the said Trustees were not authorized to collect rents for the said
Canal lands.

3d. Because the said Trustees were by statute expressly prohibited from leasing
or collecting rents for said canal lands.

4th. Because said Trustees were not authorized to sue for or sustain suits for rent
for said canal lands.

5th. Because said Trustees are a corporation, and can do nothing except what the
power creating them has given them authority to do, and such power has given them

22. no authority to lease, collect rents, or sue for rents of said canal lands.

6th. Because said Trustees, as such corporation, having in this case stepped
outside the bounds of their corporate powers, have for all the purposes of this case
ceased to exist as such corporation.

7th. Because said Trustees are not a legal party plaintiff in this case.

8th. Because there never has been and is not now a legal party plaintiff in this
case.

9th. Because there is no party entitled to take the benefit of a judgment as plain-
tiff in this case. '

10th. Because there is no party plaintiff for whom the Court can legally render
judgment in this case.

11th. Because there is no sufficient record in this case upon which the Court can
render judgment as for plaintiff and against defendant.

12th. Because the Court has no legal jurisdiction under which it can render judg-
ment against defendant in this case.

By his Attorneys,
WILKINSON & McGILVRA.

24,  Judgment of the Court, overruling the motion in arrest of judgment, to which de-
fendant then and there excepted by his counsel.
95.  Defendant waives the motion for a new trial, and relies only upon his motion in

arrest of judgment. )
ASSIGNMENT OF ERRORS.

The defendant, by his counsel, Wilkinson & McGilvra, says that the Cireuit
Court erred in overruling the motion in arrest of judgment.

By his Attorneys,
WILKINSON & McGILVRA.
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SUPREME COURT OF ILLINOISs.
THE BOARD OF TRUSTEES OF ILLINOIS’

AND MICHIGAN CANAL Debt
8. Demand, $4,000.
ELTHU GRANGER. Damages, $1,000.

ABSTRACT.

PrucIPE.
SUMMONS TO DEFENDANT.
RuerurNy oF SumMoNs.

DEcLARATION.
StaTE oF ILuiNois, |

County of Cook, § .

First Count—The Board of Trustees of the Illinois and Michigan Canal, plaintiffy,
in this suit by Larned & Woodbridge, their Attorneys, complain of Elihu Granger,
defendant in this suit, who was duly summoned, &e., of a plea that he render to the
plaintiffs the sum ot" Four Thousand Dollars, which he owes to and unjustly detains
from them.

For that whereas the defendant, before and at the time of the giving of the notice
and making the demand as hereinafter mentioned, held and enjoyed a certain messuage
and lands, tenements and premises, with the appurtenances, situated in the County
of Cook aforesaid, as tenant thereof to the plaintiffs, that is to say, as tenant thereof
from year to year, for so long time as the plaintiffs and the defendant should
respectively please, the reversion of the said premises, with the appurtenances, during
all that time belonging to the plaintifts, to wit at Cook County aforesaid ; and there-
upon, whilst the defendant so held and enjoyed the said tenements, with the appur-
tenances, as tenant thereof to the plaintiffs as aforesaid, and whilst the said rever-
sion so belonged to the plaintiffs as aforesaid, to wit, on the twenty-fifth day of June
A. D. 1850, at Cook County aforesaid, they, the plaintiffs, gave a notice in writing
to the defendant, and then and there demanded and required him, the defendant, to
deliver up the possession of the said tenements, with the appurtenances, to the
plaintiffs on the twenty-sixth day of June A. D. 1850, on which day the term, estate
and interest of the defendant in the said tenements, with the appurtenances, deter-
mined, to wit, at Cook County as aforesaid. Nevertheless, the defendant not
regarding the statute in such case made and provided, did not nor would, on the
determination of the said term as aforesaid, deliver the possession of the said tene-
ments, with the appurtenances, to the plaintiffs according to the said notice so given
and the said demand so made as aforesaid, but wholly neglected and refused so to
do, and on the contrary thereof, he, the defendant, wilfully held over the said tene-
ments, with the appurtenances, after the determination of the said term, and after
the said notice so given and the said demand so made as aforesaid, for a long space

of time, to wit, for the space of two years and six months then next followmg, during
all which time the defendant did keep the plaintiffs out of the possession of the sai id
tenements, with the appurtenances, (they, the plaintiffs, during all that time be
entitled to the possession thereof,) to wit, at Cook County aforesaid, contrary to the

3
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form of the statute in such case made and provided. And the plaintiffs aver that
the said tenements, with the appurtenances, during the said time of holding over the
same and keeping the plaintiffs out of possession thereof as aforesaid, were of great
yearly value, to wit, of the yearly value of Eight Hundred Dollars, and by reason of
the premises and by force of the statute in such case made and provided, the defend-
ant became liable to pay to the plaintiffs a large sum of money, to wit, the sum of
Four Thousand Dollars, being at the rate of double the yearly value of the said
tenements, with the appurtenances, for so long a time as the same were so detained
as aforesaid, to wit, at Cook County aforesaid, and thereby, and by force of the said
statute, an action hath accrued to the plaintifts to demand and have from the defend-
ant the said sum of Four Thousand Dollars, parcel of the said sum above demanded.

Seconp Count—Common count for use and occupation prior to January 26, 1853.

Tuirp Covnr—Plaiutiffs offered no evidence under this count, and the same was
waived.

Cory or Lrask.

This Indenture, made and entered into this fourth day of September, in the year
of our Lord One Thousand Eight Hundred and Forty-five, between the Board of
Trustees of the Illinois and Michigan Canal, of the first part, and Elihu Granger, of
the City of Chieago, of the second part, witnesseth, that the said party of the first
part, for the consideration hereinafter mentioned, agrees to let and lease unto the
said party of the second part, for the term of two years, that is from the twenty-sixth
day of June, in the year of our Lord One Thousand Eight Hundred and Forty-five,
until the twenty-sixth day of June A. D. 1847, the Tract or Parcel of Canal Land
situated in the County of Cook, State of Illinois, and known and desecribed as
follows, to wit: Lots two, three and four Old Town of Chicago, and the House
thereon now occupied by the party of the second part.

And the said party of the second part, for the use and occupation of said tract of
land, does hereby covenant and agree, to and with the said party of the first part,
that he will pay to the said party of the first part, as rent, the sum of Two Hundred
and Twenty-five Dollars per annum, payable in instalments of One Hundred and
Twelve Dollars and Fifty Cents each respectively on the twenty-sixth December
1845, on twenty-sixth June 1846, on twenty-sixth December 1846, on twenty-sixth
June 1847, for which said rent he has executed to the said party of the first part
four promissory notes falling due at the same time the rents become due, according
to the terms of this lease.

And it is covenanted and agreed, on the part of the said party of the second part,
that if' at any time he shall fail to pay to said party of the first part the rent above
stated as -the same becomes due, the said party of the first part may, at his option,
declare this lease at an end, and the said party of the second part shall quit and
surrender said tract of land to said party of the first part.

It is further covenanted and agreed between the said parties, that in case of non-
payment of rent, or any part thereof, as the same falls due, according to the terms
of this lease, the said party of the first part, by its agent or attorney, shall possess
the right to enter and distrain any property belonging to the said party of the second
part, whether the same be exempt from execution and distress by law or not, for
such rent, and a lein on said property is hereby created in favor of said party of the
first part for said rent.
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And the said party of the second part further covenants and agrees, that in casc
default shall be made in the payment of the rent, or any part thereof, as above
stated, that from the date of such default, for and during the time the said party of
the second part shall remain in possession of said leased premises thereafter, there
shall be paid by the party of the second part double the amount of rent hereinbefore
stipulated to be paid, and the said party of the first part shall have and may use all
the remedies for enforcing the collection of the same given for the collection of rent
by this lease.

It is further covenanted and agreed, on the part of the said party of the second
part, that he will not relet said tract of land without the consent in writing of the
said party of the first part.

It is further covenanted and agreed between the said parties, that no presumption
of an extension of this lease shall be raised should the said party of the second part
remain upon and oceupy said tract of land after the expiration of the time for which
the same is let to him by the terms of this lease, but any such retaining of possession
shall be considered a holding over after the determination of the time said lands
were let to him; and it is expressly understood that the party of the second part
does not hereby waive any pre-emption right he may have to the above premises
or any part thereof.

For the full, true and faithtul performance of the covenants and stipulations herein
contained, to be performed on his part, the said party of the second part binds him-
self, his heirs, executors and administrators, firmly by these presents.

In testimony whereof, the said partics have hereunto set their hands and seals the
day and year first above written:

) Boarp or Trusters or Tar ILLiNoTs

Axp M. Caway,
By E. L. PRESCOTT, Agent. [sEAL.]
ELIHU GRANGER. [sEaL.]

GENERAL Issvuk.

SprECIAL PrLEea.
Eliloe Granger ads. The Board of Trustees of the Lllinois and Michigan Canal—
In the Cook County Circuit Court, at the November Term, A. D. 1856,

And now comes the said defendant, by Wilkinson & McGilvra, his attorneys,
and says that the said plaintiffs ought not further to maintain this action against said
defendant, because he says that after the commencement of this said suit, and after
the plea of the general issue filed therein, to wit, on the first day of January, A. D.
1854, an action of Ejectment was pending between the parties to this suit in the
Cook County Court of Common Pleas, in the State aforesaid, which said action of
Ejectment was commenced by the plaintiffs in this suit against the defendant in this
suit to recover the possession of the premises referred to by the said plaintiffs in
their declaration in this suit, to wit, lots two, three and four in block four in the old
Town of Chicago, State aforesaid; that while the said action of Ejectment was so
pending in said Court, and before default or Judgment therein, to wit, on the day
and year last aforesaid, there was a verbal agreement made and entered into by and
between the IBoard of Trustees of the Illinois and Michigan Canal, by Isaac N.
Arnold, the duly authorized and acting attorney for the said plaintiffs in the said
action of Ejectment and also in this suit, and Kli S. Prescott, the duly authorized
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20.

21.

and acting agent of the said plaintiffs, on the one part, and the said defendant on the
other part, that if the said defendant would withdraw his defence to said action of
Ejectment, allow a judgment therein to be entered against him, and deliver up the
possession of the said premises, that the said plaintiffs, in consideration thereof
among other things, would dismiss, discontinue and abandon this suit and all other
suits then pending and all claims for rents and use of the said premises which had
accrued to the said plaintiffs from or against the said defendant prior to the time of
making said verbal agreement.

That on the thirteenth day of February A. D. 1854, the said Elihu Granger,
defendant as aforesaid, did withdraw his defence and did by stipulation allow a
judgment to be entered against him in the said action of Ejectment, and that on or
about the first day of May A. D. 1854, did deliver up the possession of the said
premises to the said plaintiffs according to the true intent and meaning of said
verbal agreement.

Yet the said plaintiffs, not regarding their said several promises and undertakings
in this behalf, have not dismissed this suit, but still continue to prosecute the same,

And this the said defendant is ready to verify, wherefore he prays judgment, it
the said plaintiffs ought further to have or maintain their action agamst him.

WILKINSON & McGILVRA, Deft’'s Att’ys.
RerLicAaTION.

Board of Trustees, &c., vs. Elihw Granger—Cook Circuit Court.

And now at this day comes the plaintiff, by leave of Court and Jury, and by I. N.
Arnold, their attorney, and says precludi non, because they say there was no such
agreement made and entered into between the said plaintiff and the said defendant,
as is alleged in said plea, and that the said plaintiffs never did promise and agree in
manner and form as alleged in said plea, and of this they put themselves upon the
country, &e.

And the said plaintiffs, for a further replication in this behalf, by leave, &ec., say
precludi non, because they say that the said defendant did not nor would he,
on or about the first day of May 1854, deliver up the possession of said premises
according to the true intent and meaning of said supposed agreement, and of this the
plaintiffs put themselves upon the country, &ec.

I N. ARNOLD, Att’y for PIltf.

And defendant doth the like, &c.

VErbicr.

“We of the Jury find for the plaintiff, and find the said defendant to owe and be
‘indebted unto the said plaintiff in the sum of One Thousand Two Hundred and Thirty-
four Dollars and Sixty Cents.”

MoTioN IN ARREST OF JUDGMENT.

Elilvw Granger ads. Trustees of Illinois and Michigan Canal—Cook Circuit
Court, November Term, 1856.

And now comes the said defendant, after verdict and before judgment in said
cause, and moves the Court that judgment be arrested for the following, among other
reasons :

1st. Because the said Trustees were not authorized to lease the said Canal
lands.
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24.

25.

2d. Because the said Trustees were not authorized to collect rents for the said
Canal lands.

3d. Because the said Trustees were by statute expressly prohibited from leasing
or collecting rents for said canal lands.

4th. Because said Trustees were not authorized to sue for or sustain suits for rent
for said canal lands.

5th. Because said Trustees are a corporation, and can do nothing except what the
power creating them has given them authority to do, and such power has given them
no auathority to lease, collect rents, or sue for rents of said canal lands.

6th. Because said Trustees, as such corporation, having in this case stepped
outside the bounds of their corporate powers, have for all the purposes of this case
ceased to exist as such corporation.

7th. Because said Trustees are not a legal party plaintiff in this case.

8th. Because there never has been and is not now a legal party plaintiff in this
case.

9th. Because there is no party entitied to take the benefit of a Jjudgment as plain-
tiff in this case.

10th. Because there is no party plaintiff for whom the Court can legally render
judgment in this case.

11th. Because there is no sufficient record in this case upon which the Court can
render judgment as for plaintiff and against defendant.

12th. Because the Court has no legal jurisdiction under which it can render Jjudg-
ment against defendant in this case.

By his Attorneys,
WILKINSON & McGILVRA.

Judgment of the Court, overruling the motion in arrest of judgment, to which de-
fendant then and there excepted by his counsel.
Defendant waives the motion for a new trial, and relies only upon his motion in

arrest of judgment.
AssieNMENT oF ERRORS.

The defendant, by his counsel, Wilkinson & McGilvra, says that the Circuit
Court erred in overruling the motion in arrest of judgment.

By his Attorneys,
WILKINSON & McGILVRA.
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