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SUPREME COURT,
First Grand Bivision.

State of Finods, }(qs

The People of the State of Illinois,
To the Clerk of the Cireuit Court for the County offZ ceee M/é Greeting :
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{1,“55'1\ et. al.
Vs, Error to Randolph.
LESSLY. (
J
DIEIICNID A NT*"S BRIKI.

The compluinant below, as widow of hep deceased husband, who efg nofdescendent, was questionably on-
tided to the usual articles of personal properiy. or their value, 2 Purp,Stat. 1201, Sce. 50: Detzloy vs. Schues-
ter, 37 1L 3. 304. Also to one-half of the real estate in feo simple. Sharges vs. Ewing, 18 111, 1. 180, &e.

2. Was she entitled to dower intthe other half, and the surplus of (he personal property, after paying the
debts of the estate 7 »

@ Where the hushand dies intestate, leaving & widow and no descendent, it s very certain that she. is so
entitled. Tyson vs, l,’nsllcth\\'uitc, 13 1. . 728, Tyler vs. Tyler, 1914, 155, per Breese, Justice. Crase, Admy.,
va. Cruso, 21 Id. 49. *  Crogs vs. Carey, 25 Id , 564.

b, By the statute or 1829, in the Revised Laws of 1833, page 624, under the proper title of * Wils.” provi.
ston is made for widows renouncing under wills, and thereby taking as in cases of intestate estates, and abating
legacies, it'neu-s.\‘zil'._\'. to that end. My, Gilman, in his revision of the statutes of 1845, under the title, “ Dower.”
imcorporated some of the sections and paris of sections of the prior law, and added the 15th section, which so
puzzled this court in the case in 13 11. R,

That section was manifestly introduced {o benefit, and not (o injure, the widow. 13 111, R. 732, It does not
provide that she shail have no more than is there indicufod. Id. 733-6-7-8. Under our state constitution, which
declares that members of the executive, legislative, and Judicial departments of the government, shall receive
certain sums, and < no more,” it is .settled by common consent that they may incidentally have additional
compensation,

If there is an dpparcot conflict, between the chapter entitled = Dower” and the chapter entitled = Wills,” the
latter must govern, 2 Purp. Stat., 1024, Sec, 23. 13 111. R., 739.

e Even the chapter entitled « Dower” provides that by renouncing under the will she becomes entitled (o
“her dower in the lands, or share in the persoaal estate, of hep liushand, 1 Purp. Stat | 497, See. 11, See. 15 also
gives her an undivided half of thie reul estate in feo simple.

d. The estate being as to to her infestate, she. is entitled to dower in the other half of the lands, and the
surplas of the personal ostate after paying debts under Sec. 16 of the statute of Wil !

Wi, H. IFNI‘)I*]H\V()()]), Sol. for Deft. in Error,
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November Term, 1866.
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SAMUEL W. LESSLY, et. al., Plawntiff in Error,
7 vS. Error 1o RANDOLPH.
MARY LESSLY, Plawmtiff in Error.
ABSTRACT.
PAGE 1 Bill in chancery for Relief filed for April Term., A. D., 1865, Mary Lessly com-
plainant in the bill alleged, that she is the wife of Mathew Lessly, deceased, who died in
April, 1864, leaving no children, descendants of children, father or mother surviving
2 but left a brother and sister, children and other heirs; that he left both personal anoti
3 real estate, deseribed in page two and three; that said Mathew @essly left a last Will
10=11 and Testament, which has been proved, by which he makes sundry special bequests and
legacies, among others the lands to his wife for life, with remainder @ fee to Mathew
3 J,fzs'sly-: that she, the complainant, on the 12th of September, 1864, renounced the pro-
vision made for her in said Will, and elected to take her dower or legal share of the
estate of her husbands, also on the 13th of September 1864, again under her hand and
4 seal she electeted in fiew of dower and the provisions in said Will for her benefit, one
half the real estate and dower in the other half, and the whole of his personal pr'o[’)erty
after paying all the just debts and claims against the estate of her said deceased
husband ; that the personal estate is more than sufficient to pay the debts of the deceased
and administration expenses; and prays that she be invested with the title to half of
the real estate and dower in the other half, and that the same be set apart to her, ete.
Dovisee's made party to the Will. ,
Answer to Bill.  Admits that the said Mary is the widow of said Mathew Lessly
and that said Mathew left no child or descendants of children at his death; admits the
will as set out in complainants bill to be correct; admits that said Mary relinquished
provisions in the will, as set out in hev bill of complainant, and that collateral heirs are
correctly deseribed therein, but denies that she is entitled to one half of the real estate
denies that if even she is entitled to one half of the land, she is entitled t(;
8 dower in the other half, and respondent denies further that complainant is entitled to
the personal estate of the deceased, sinee the whole personal property is bequethed in
said will, and is a charge upon the estate for the payment thereof; and if entitled to
one half of the real estate, she is entitled to nothing more, except, unless it be her
widow’s pharaphanalia, and further charges that said Mary by her election, has no
right to any part of the personal estate.

LS fen)

9 Exceptions to answer, wherein it denies complainants, legal and equitable rights, ete.
11 Answer of guardian at litem. ;

13 Iinal hearing of the cause.
14 Decree of Court, that the 2. half, N. E. quarter of section 20, and the S. W. Qr.,

15 of N. W, quarter, township 4 N. R. 6 West, 3d principal meridian, and 50 acres adjoin-
ing, be divided, one half to be set apart to her and the other half according to the pro-
16 visions of the Will, and that she also be entitled to dower therein, and appoints com-

missioner to set off and make partition, to the rendition of which decree the said de-
fendants at the time and after.

ERRORS.

1st. The Court crred in decreeing dower to Mary Lessly in the half of said land not set
apart to her. : '

2d. The Court erred in decreeing, that the separate property allowed to widows under the
statute be set apart to Mary Lessly.

3d, The Court erred in rendering said decree in manner and form as rendered, as it inde-
finite in settling whether the specific legacies were or were not to be paid

BRIEF OF PLAINTIFF IN ERROR.

T his record 'm’w)lves no dirs’:_lgrecm(m.ty as to facts, but simply the construction of section 15,
chapter 34, 1 urple’s Stat., p. 4978, to wit:

It a hus.band shall die, leaving a widow. but no children, nor descendants of children, such
widow may, if she elect, have n liew of her dower in the estate of which her hushand died seized,
whether the same shall have been assigned or not, absolutely, and in her own right as if she were



(2]
sole one half of all her real estate, which shall remain after payment of debts against the deceased
husband.
Provided, if dower in such estate shall have been assigned, she shall make such new
election within two months, after being notified of the payment of such debts.
In this class of cases, whether deceased did testate or intestate, if this section was the only
law, the words “in lieu of dower” exclude certainly dower in the other half of the land.
In Tyron vs. Postlewaite, 13 1., p. 727, it would seem to have been ruled otherwise. By
that decision the foregoing section was left subject to the imputation that it was a dead letter.
Sturgis, et. al., vs. Ewing, 18. 111. 180.

9. This section 15, approved in 1845, does not go so far as the clause on the same subject-
matter in the 46 section chapter Wills—that gives dower in all cases allowed by law, this half
the land only, in liew of dower, and if they are in conflict the last must prevail.

Purples Stat. 1024, § 22, 23 and 24.

But if the 15th section had been silent, and no other section of law in force on the subject
from the very nature of such election in analogy with charges on realty, as a whole, her election
of the half would discharge pro tanto at least.

White vs. White, 1 Harrison 202-211.
Litt. 222, Gibb. on Rents 152.

Adam vs. Hoffman, 9 Watts 530, 541.
Cord on Rights of married women, 321.

I1.

1. Nothing but the question of the right of the widow to one half the land was before the
Court for decision in the case of Sturgis et. al. vs Ewing, 18 TlL, p. 176.  Her right to that is de-
cided nothing more Dower in the other half of the land, or personal property, was not hefore
the Court in that case.

2. Taking the 15th section (1bove) its subject matter, its association with section 10 and 11
in the same chapter, its reference to the new election, which shows the Legislature must had the
10th and 11th section in view, and a case of testate estate, it scems to us, its object was solely to
legislate and provide a different right to that class of Widows whose husbands died testate, with-
out children or descendants of such.

3. The two laws, section 46, chapter 109, and section 15, chapter 34, may thus stand, the
one for intestate and the other for testate estate, but it is impossible to say those sections of law
place the widows on the same footing. The one. section 46, gives half the land, all the personalty
after payment of debts, against such estate are paid, and dower as provided by law. The other,
section 15, gives one half the land after payment of debts against the deceased husband in liew of
dower, and no personal property, and dower as provided by law, or at least is silent on those
points.

Blackwell Tax Titles, page 712-13 et seq.
On coustruction of statutes.

4 Such widow of testator, has the right to take the provision in the will, or if she elect
she can take her rights of dower as provided by law, and when she so choses and relinquishes her
rights under the Will, the law remits her back to all her rights of dower, but if her husband
leaves mother, child, descendants of such, she may make a new election, one half the land after
payment of the hushands debts, in lieu of dower, that is, she, by the new election surrenders all her
rights of dower, which without that she would have had under her first election under section 10
and 11.

5. Is such widow entitled to dower in the other half of the land under this section ? What
language is there in section 15 to assume it 2 No personal property is given to her by section 15.
(Dower is defined by the statute, as to intestates, to be one third part of personal estate after
payment of debts.  Purple’s Stat., section 161, page 1224,) Thig, in her new election, she
abandons. She agreed to take one half the land in fee in lieu of it. We think she cannot hold
dower and personalty, when she elects to take half the land, in lieu of her dower, as that dower
is defined under the 11th section; if she had made no new choice, she could have it, but having
done so, she abandons it.

6. On this record, the widow by her election has no right, we think, to absorb the personal
estate, and defeat the legatees, of the legacies bequeathed.  Yet it will be insisted that those are
not dehts of the husband. That by this section of the law she is bound, cannot be denied, no other
gives the right of such election.  Before she can reach her rights under section 15, she abandons
the provisious of the Will—and next, her rights of dower, as defined in section 11, chapter 34, and
no part of the personal estate is given her by it. The section is a statutory innovation and sub-
ject to strict construction.

In Blackwell on Tax titles, page 712,

O'MELVENY & HHOUCK.

Attorneys for Plaintiil in Frror.



g

TR e

2 Febief

oo

-t
Yy Ay
$ .
~
.
X
.

- /e |

uf//\ﬂi 2 g?ﬂ//éw@

§

e v

i 4




LESSLY ¢t al.

z-l‘]x'mr 0 Randolph.

V8.
LESSLY.

DEFENDANTS BRI,

The complainant below, as widow of her doceased husband, who lett no dvscendent, was unquestionabiy
titled to the usual articles of personal properey, or their value. 2 Purp. Stdt. l"()l‘ See. 50, Detzler vs. Schues-

ter, 37 JIL I 804, Aso to once-half of the real estate in fee simple. Sharges ve. Ewing, 18 TH. R. 180, &c.
2. Was she entitled 1o dower in the other half, and the surplus of' the ]wnmlml property, after paying the

debts of the estate ?

a.  Where the hushand dies intestate, le aving a widow and no descendent, it is very certain that she is so
entitled.  Tyson vs. Postlethwaite, 13 111, 12, 728,
va. Crase, 21 Id. 49, Cross vs. Carey, 25 1d | 564,

b. By the statute o1 1829 in the Revised Luws of 183 3, page 624, under the proper title of « Wills,” provi-
sion is made for widows renouncing nnder wills, and there by taking as in cases of intestate u\lalo\, and abating

Tyler vs. Tyler, W Id. 155, per Breese, Justice.  Cruse, Admr.,

legacics, if necessary, to that end.  Mr. Gilman, in his revision of (he statutes of 1245, under the title, ¢ Dow er.’
incorporated some of the sections and parts of sections of the prior taw, and added (_lu) 15th section, which so
puzzled this court in the case in 13 11 R

That section was manifestly introduced to benefit, and not to injure, the widow. 13 Il R. 732. Tt does not
provide that she shall have no move than is there indicated.  Id. 783-6-7-%.  Under our stato constitution, which
declarves that members of the execative, legislative, aid judicial departments of the government, shall receive
cevtain sums, and “no more,” it is settled by common consent that they may incidentally have additional
compensation,

It there is an apparvent conflict between the chapter entitled = Dower™ and the chapter entitled = Wills.” the
latter must govern. 2 Purp. Stat., 1024 See, 23, 13 1L R., 739.

e Even the chapter entitled = Dower” provides that by renouncing under the will she becomes entitled to

“her dower in the lands, or share in the persoaal estate, of her husband, 1 Purp. Stat, 497, See. 11, Sec. 15 also

gives her an undivided half of the real estate in fee simple.

d. The estate being as to to her intestate, she is entitlod to dower in the other half of the lands, and the
surplus of the personal estate after paying debts under See. 46 of the statute of Wills.

Wi L UNDERWOOD, Sol. for Deft. in Error.
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SAMUEL W. LESSLY, . al., Plaintiff’ in Error,

vs. Error 10 RANDOLPH.
MARY LESSLY, Plawmtiff in Error.
ABSTRACT. .
PAGE 1 Bill in chancery for Relief filed for April Term., A. D., 1865, Mary Lessly com-

plainant in the bill alleged, that she is the wife of Mathew Lessly, deceased, who died in
April, 1864, leaving no children, descendants of children, father or mother surviving,

2 but left a brother and sister, children and other heirs: that he left both personal and

3 real estate, described in page two and three: that said Mathew iessly left a last Will
10-11 and Testament, which has been proved, by which he makes sundry special bequests and

legacies, among others the lands to his wife for life, with remainder n fee to Mathew

3 Lessly: that she, the complainant, on the 12th of September, 1864, renounced the pro-

vision made for her in said Will; and elected to take her dower or legal share of the
estate of her husbands, also on the 13th of September 1864, again under her hand and

4 seal she electeted in fiew of dower and the provisions in said Will for her benefit, one
half the real estate and dower in the other half, and the whole of Lis personal property,
after paying all the just debts and claims against the estate of her said deceased
husband ; that the personal estate is more than sufficient to pay the debts of the deceased
and administration expenses; and prays that she be invested with the title to halt of
the real estate and dower in the other half, and that the same be set apart to her, ete.

Dovisee's made party to the Will.

Answer to Bill.  Admits that the said Mary is the widow of said Mathew Lessly,
and that said Mathew left no child or descendants of ¢hildren at his death ; admits the
will as set out in complainants bill to be correct ; admits that said Mary relinquished
provisions in the will, as set out in hev bill of complainant, and that collateral heirs are
correctly deseribed therein, but denies that she is entitled to one half of the real estate,
denies  that if even she is entitled to one half of the land, she is entitled to
8 dower in the other half, and respondent denies further that complainant is entitled to

the personal estate of the deceased, since the whole personal property is bequethed in
said will, and is a charge upon the estate for the payment thereof; and if entitled to
one half of the real estate, she is entitled to nothing more, except, unless it be her
widow’s pharaphanalia, and further charges that said Mary by her election, has no
right to any part of the personal estate.

-1

9 Exceptions to answer, wherein it denies complainants, legal and equitable rights, ete.
11 Aunswer of guardian af litem.

13 Final hearing of the cause.

14 Decree of Court, that the =, half, N. E. quarter of section 20, and the 8. W. Qr.,

15 of N. W. quarter, township 4 N. R. 6 West, 3d principal meridian, and 50 acres adjoin-
ing, be divided, one half to be set apart to her and the other half according to the pro-

16 visions of the Will, and that she also be entitled to dower therein, and appoints com-
missioner to set off and make partition, to the rendition of which decree the said de-
fendants at the time and after.

ERRORS.

1st.  The Court erred in decreeing dower to Mary Lessly in the half of said land not set
apart to her. )

20. The Court erred in decreeing, that the separate property allowed to widows under the
statute be set apart to Mary Lessly.

3d, The Court erred in rendering said decree in manner and form as rendered, as it inde-
finite in settling whether the specific legacies were or were not to be paid

BRIEF OF PLAINTIFF IN ERROR.

This record involves no disagreement as to facts, but simply the construetion of section 15,
chapter 34, 1 urple’s Stat., p. 4978, to wit:

If 2 husband shall die, leaving a widow. but no children, nor descendants of children, such
widow may, if she elect, have in liew of her dower in the estate of which her hushand died seized,
whether the same shall have been assigned or not, absolutely, and in her own right as if she were



[2]
sole one half of all her real estate. which shall remain after payment of debts against the deceased
husband.
Provided, if dower in such estate shall have been assigned, she shall make such new
election within two months, after being notified of the payment of such debts.
In this class of cases, whether deceased did testate or intestate, if this section was the only
law, the words “in lieu of dower” exclude certainly dower in the other half of the land.
In Tyron vs. Postlewaite, 13 IIL, p. 727, it would seem to have been ruled otherwise. By
that decision the foregoing section was left subject to the imputation that it was a dead letter.
Sturgis, et. al., vs. Ewing, 18. 111. 180.

9. This section 15, approved in 1845, does not go so far as the clause on the same subject-

matter in the 46 section chapter Wills—that gives dower in all cases allowed by law, this half

the land only, in liew of dower, and if they are in conflict the last must prevail.
Purples Stat. 1024, § 22, 23 and 24.

But if the 15th section had been silent, and no other section of law in force on the subject
from the very nature of such election in analogy with charges on realty, as a whole, her election
of the half would discharge pro tanto at least.

White vs. White, 1 Harrison 202-211.
Litt. 222, Gibb. on Rents 152.

Adam vs. Hoffman, 9 Watts 530, 541.
Cord on Rights of married women, 321.

I1.

1. Nothing but the question of the right of the widow to one half the land was before the
Court for decision in the ease of Sturgis et. al. vs Kwing, 18 1L, p. 176.  Her right to that is de-
cided nothing move  Dower in the other half of the land, or personal property, was mnot before
the Court in that case.

2. Taking the 15th section (above) its subject matter, its association with section 10 and 11
in the same chapter, its reference to the new election, which shows the Legislature must had the
10th and 11th section in view, and a case of testate estate, it seems to us, its object was solely to
legislate and provide a different right to that class of Widows whose husbands died testate, with-
out children or descendants of such.

3 The two laws, section 46, chapter 109, and section 15, chapter 34, may thus stand, the
one for intestate and the other for testate estate, but it is impossible to say those sections of law
place the widows on the same footing. The one. section 46, gives half the land, all the personalty
after payment of debts, against such estate are paid, and dower as provided by law. The other,
section 15, gives one half the land after payment of debts against the deceased fusband in liew of
dower, and no personal property, and dower as provided by law, or at least is silent on those
points.

Blackwell Tax Titles, page 712-13 et seq.
On coustruction of statutes.

4 Such widow of testator, has ‘the right to take the provision in the will, or if she elect
she can take her rights of dower as provided by law, and when she so choses and relinquishes her
rights under the Will, the law remits her back to all her rights of dower, but if her husband
Jeaves mother, child, descendants of such, she may make a new election, one half the land after
payment of the husbands debts, in liew of dower, that is, she, by the new election surrenders all her
rights of dower, which without that she would have had under her first election under section 10
and 11.

5 1s such widow entitled to dower in the other half of the land under this section 2 What
language is there in section 15 to assume it ? No personal property is given to her by section 15.
(Dower is defined by the statute, as to intestates, to be one third part of personal estate after
payment of debts. Purple’s Stat., section 161, page 1224,) This, in her new election, she
abandons. She agreed to take one half the land in fee in lieu of it. We think she cannot hold
dower and personalty, when she elects to take half the land, in lieu of her dower, as that dower
is defined under the 11th seetion; if she had made no new choice, she could have it, but having
done so, she abandons it.

6. On this record, the widow by her election has no right, we think, to absorb the personal
estate, and defeat the legatees, of the legacies bequeathed.  Yet it will be insisted that those are
not debts of the husband. That by this section of the law she is bound, cannot be denied, no ether
gives the right of such election. Before she can reach her rights under section 15, she abandons
the provisions of the Will and next, her rights of dower, as defined in section 11, chapter 34, and
no part of the personal estate is given her by it. The section 1s a statutory innovation and sub-
ject to strict construction.

In Blackwell on Tax titles, page 712,

O'MELVENY & HIOUCK.

Attorneys for Plaintifl in Krror
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