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SUPREME COURT OF ILLINOIS,

TTHIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

OTTAWA GAS LIGHT AND
COKE COMPANY :

: vs.
JAMES GRAITAM. J

This case is similar to that of the same appellant vs. Thompson, and
as to the points made in this, which are the same as those made in the
Thompson case, the Court is referred to the suggestions of appellee
made in that case. .

To the second point we say that, whether the deleterious matter
mingled with the water in the well was gas or some other substance,
must necessarily be matter of opinion. The witness had examined the
water in the tank at the gas works and in the well, and said the water
in the well tasted as the water in the tank smelt; and he occupied the
position of one having that superior experience whieh would enable him
to express an opinien as to the cause of the injury to (he water. Smith,
however; mercly says that the gas injures the well. He did not express
any opinion where the gas which injured the well came from, so that all
his opinion amounts to is, that the water in the well contained that
which to his senses appeared to be gas; and there is no other way of
conveying an idea that a deleterions matter in a well is gas, than in the
form of an opinion or belief, and all he has said is that there was gas in
the water. Suppose the other side had asked the witness whether in
his opinion the impurity in the water was not urine or manure, would
that not have been proper ? Is there really any other way of conveying
the idea clearly of an impression preduced upon the senses ? It might
as well be said that it would be improper to take the opinion of a wit-
ness as to whether the weather was warm on a certain occasion. Let
him state how much the particles of matter ot which his body was com-
posed had been forced apart by the expansive eftect of caloric, and let the
jury say whether there was enough caloric to make the weather warm.
You could not prove that a man had smelt a skunk except by taking his
opinion on the subject. The words “in your opinion” in the interroga-
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tory, do not affect the sense. Suppose the inquiry had been, what ap-
peared to cause the bad quality of the water in Graham’s well? the
question would have meant just the same. If, however, the form of the
question was wrong, the question and answer taken as a whole amount
to no more than giving to the jury the idea that there was in the well,
mingled with the water, a substance called gas, or something that smelt
like it. But there is no sort of doubt on that point; every witness who
examined the well says so. The agent, Mason, himself admitted it to
Thompson, and acknowledged that he had admitted it, (52.) - o harm
was done by the evidence. Its exclusion could not have changed the
result, and the judgment should not be reversed for such a slight irreg-
nlarity, if it is one. See L2ay vs. Bell, 24 Ill. p. 454.

“To the 3d, we say that the offer to prove that there were water works
in Ottawa, was not an offer to prove that they were in existence before
the suit was commenced, and of course such an offer was not proper. It
is a matter of history that, in fact, they were not in existence betore this

suit was commenced. But we deny the right of the defendant to make

the plaintiff use this water whether he desired to or not. The quality
of the water, and whether the supply would be adequate and durable,
must also be investigated. Perhaps pumping by wind power from the

side cut and filtering, would be better and cheaper in the estimation of
some. We cannot examine into all these theories on a trial.

Besides, this was a part of the history of Ottawa which the jury knew
well enough. What Graham’s well cost, was irrelevant. The injury
was just as much to him whether it cost much or little. To have gone
into proof of the cost of a cistern, would have involved an inquiry as to
how it was to be filled; how much space of roof he had; or whether
there would have been rain enough falling on his roof to have kept up
the supply at all times. The effect of burning coal upon the water, and
the comparative cost of that and wood, and how successful might be the
means to be used to filter the water, would all have to be gone jinto; all
of which would have been too remote on the question of damages by the
loss of the well. ~General loose propositions, or offers to prove so many
things involving such complicated inquiries, should not be made in such
a manner. A distinet fact should be offered in evidence,and a question
to elicit a definite answer should be propounded to the witness. Sup-
pose the questions to Mason had been as follows: What was the cost of
digging Graham’s well? That would not have been proper for the rea-
sons stated.

‘What could a cistern holding 100 barrels be made for ?

Would this cistern, so made, supply plaintiff with an unfailing supply

of water of much better quality than the water in plaintift’s well ever
| Y 1

was ?
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Such questions would not be proper. There is no right to assume
that Grahiam should make a cistern holding 100 barrels, and it would
not be proper to take the opinion of the witness that this would afford
an unfailing supply of water of much better quality than that in the
well, &e. The only question actually asked, was not proper because
not confined to a time prior to the commencement of the suit; and in
order to save the question of the rejection of evidence, a distinet ques- -
tion should have been propeunded, and it ought not te be allowed to a
party to make a general sweeping offer to prove fact, opinion, and ex-
perience from facts. Suppose the offer had been “to prove that the de-
tendant could, without inconvenience, have obtained better water clse-
where at trifling expense.” These things ought to be left to the general
knowledge and experience of persens; and to take time to prove alk
such matters would make trials interminable. Suppose Mason had said
that a cistern holding 100 barrels would cost $35; that it would have
afforded an ample supply of water, and this water would have been bet-
ter than that in the well. What difference would it have made ? Frob-
ably every person knew as much about the matter as Mason did. There
is nothing to show that his knowledge and skill was such as to entitle
his opinion to any greater weight than that of the jury. Unless the
cvidence was eompetent, and its rejection has done some harm, the ver-
dict ought not to be disturbed. Leay vs. Bell, 24 T11. 451.

To the 4th point we say, that if Thompson had said that the water
taken from the tank was like that in the well, it was only preliminary
to an offer to let the jury examine both the water from the tank and that
from the well, and see whether there was the same substance in each.
We claimed that this was proper, and do now so insist, but the Court be-
low did not let the jury determine by actual experiment whether the
fluid in the tank and that in the well smelt and tasted alike. To prove
this, in connection with the fact that the resemblance in taste and smell
betore suit brought was the same as at the time of trial, would have
been the most satistactory evidence possible. The statement by Patter-
son that the water in the bottle from tank was like in smell to that in
the well, was proper. IHe compared the smell of the water in the bot-
tle to that which was in the well when he examined it before the trial,
not with the present condition of the well water. Thompson did not
answer the proposed question, and of course the unanswered question
did no harm. But, as like causes produce like effects at different peri-
ods of time, the fact that the water in the well and tank were alike at
the time of trial, was evidence tending to show that they were similar
at a former period of time. The former condition of a thing is often
properly and satisfactorliy proved by its present one.

Mason had testified that there was only ammonia mixed with the
water in the tank. Dason said the water of the tank contained ammo-
nia, not gas. Kneussl was introduced as a chemist skilled in such mat-
ters, to show that Mason was in error as to the component parts of the
fluid in the tank.
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The defendant below, we think, gives a wrong construction to
the language of plaintiff’s instruction, in making the 5th point.
The expression ¢ knowledge and experience” does not mean the
knowledge and experience of the jury as to what the facts in
the case are. Exercising their own judgment upon the facts in proof
by connecting them with their own knowledge and experience, means
merely that they shall use their own learning or science and experience
to enable them to judge of the force and effect of the facts in proof. It
is this general signification of the word knowledge and experience
that was meant by the expression, not a particular knowledge of facts of
the case. The idea that the words ¢ knowledge and experience,” in the
connection in which they were used, could have received the construc-
tion now put upon them, evidently never occurred to the Jjudge below.
If the expression was too general, it was easy for the other side to have
explained it by a qualification ; and having failed to do so, it should be
confidered that the proper meaning was attached to the words by the
jury. They were only authorized to exercise their judgment upon the
facts in proof by connecting them with their own knowledge and expe-
rience. This could not have been understood as authorizing the jury to
find a verdict upon facts not in proof, but merely that they might
substitute their own experience and knowledge as to the effect of such
facts, or the opinions of witnesscs as to their effect.

It is said, sixthly, that although the business carried on by the defend-
ants may have rendered the water in plaintiff’s well unfit for use, and
the air around his dwelling may have been rendered impure, &e., that
there is no remedy, unless the business was conducted in a negligent
manner. Such a doctrine as this will never de. It is because it is a
kind of business which does produce these cffects that it is a nuisance, for
which an action on the case can be maintained, and it is so expressly
decided in the 22d Barbour. It was alleged, in the plea to which the
demurrer in that case was sustained, that the defendant did the injury
complained of in ordinary course of business, with careful management
and without any neglect, and it was because it was not such an use of
property as the law allows to be made when it injures others, that the
demurrer was sustained. It was because the gas works were included in
that kind of business like a swine stye, lime kiln, tallow chandlery, &e.,
which, whenever they create a special injury, are to be regarded as a
private nuisance, for which an action will lie. The case is exactly in
point on this question. All such cases of nuisance are, when the busi-
ness is properly conducted, and it is because the business itself is one not
allowed to be carried on to the injury of others that it is a nuisance when
productive of injury of the nature described in the declaration. It will
be seen that the plaintiff’s first instruction follows the declaration, and
the declaration is substantially in the form in Chitty. An action of this
kind could be defeated, though the defendant was largely engaged in
making skunk’s oil, if evidence that he made no more stink than was
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necessary to the profitable and cfficient carrying on of the business was
sufficient. The business of making gas, and soap and candles, keeping a
piggery, or carrying on a slaughter house, &e., should be at such a distance
trom the haunts of man that they will not subjeet others to annoyance.
“Sicutere tuout non alienum lwdas, which is but the gospel rule of morality,
lies at the basis of this sction.” And there is no difticulty in applying
it to the facts in the declaration in this case. Only one such institution
is necessary in this city, and it is an casy matter to place it away from
habitations. A more remote location, and a small expenditure in leading
pipe were demanded by law, and that regard for the comfort of others,
which the golden rule of the Gospel requires. There s, in relation to
some other kinds of business of a disagreeable chavacter, where the
necessity is greater that they should be carried on in frequented places,
a difficulty about the application of the rule. But there is hard to find, in
all the list of occupations which have been adjudicated to be nuisances,
one single on¢ which may be so offensive as this, which can so readily be
carried on at a proper distance from the busy haunts of men without
inconvenience. I think it quite probable that the business, by the exer-
cisc of great care and cauntion, might have been so conducted as not to
have spoiled the neighboring weils nor so affected the atiosphere as to
have caused these actions, and the law requires that it must be so con-
ducted “ut non alienan,’ &e.

The tkird instruction was properly refused. The Court was requested
to instruct that, unless the plaintift has proved what he had actually
expended in getting water elsewhere, or had proved such facts as would
enable the jury to determine what he had expended, the plaintifls would
be entitled to nominal damages only. The mere amount of his expenses
is not the measure. Theinstruction allows nothing for the ificonvenience
tozhimself and family, and it makes it a condition precedent to his right

* to recover any mere than nominal damages, that he should prove the

actual amount he had expended, or which is the same thing repeated,
such faets as will enable the jury to determine such actual amount. If
he does not clearly satisfy the jury what he has expended, he can
recover nothing for the personal incenvenience. Indeed, unless the jury
ean ascertain this, the plaintitf’ cannot recover for the inconvenience of
the stench. The instruction does not confine the nominal damages to
the well. It does not even allow a reeovery for the time and trouble of
plaintiff in going elsewhere for water, unless hie has proved the amount
he has actually ecxpended. Ile may never have expended any amount
of money. DBut the mere labor and money paid for the labor of others
in getting water, can never be the rule of damages. It he had never
paid others a cent, and had never himself performed any labor in going
after water elsewhere, if he had used no water to drink, but had used
milk, &e.,in licu of water, the damages on account of the well are not
nominal merely. Would any man have a well of water on his lot spoiled
in consideration of being paid what the abor of Limself and family was
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worth to go elsewhere after water, and all that he might be obliged to
pay others for getting for him? This will not do. The jury have found
that the plaintiff’s well was spoiled, and it is not the law that becanse
he has not proved the actual amount lhie hus expended-in—proeuring
water for himself and family, therefore he can recover but nominal
damages, and this is the meaning of the instruction, it seems to us.

The ninth and last point is, that the damages are excessive. In
actions of this kind the Court will not disturb the verdict because too
large, unless there is something to indicate passion, prejudice, or corrup-
tion. In justsuch a case, anothel jury allowed $114 more, and no jury
will ever allow less, it the plaintiffis entitled to anything. No other evi-
dence of damages could well have been introduced, unless witnesses had
made an estimate, and that they did so is complained of in the other
case. All the facts which witnesses would have taken into account
in making an estimate were proved. It is impossible in this class of
cases to fix any definite rule. The jury must exercise their best judg-
ment, from the facts in proof, applying thereto their knowledge and ex-
perience. The rule is so well scttled that the Courts cannot with justice
and propriety interfere in such cases with verdicts, unless there are

indications of passion, prejudice, or corruption, and the cases are so.

uniform that authority is not needed on this point.—We-do-noty;how-
ever, perceive the least reason why this Court should differ from the
jury in opinion as to their finding. The idea of the verdict being too
large has probably never oceurred to any one except to the stock-
holders of the Company and their attorneys. Graham and his attorneys
expected a larger verdict. Such differences of opinion between parties
litigant are quite common, we find. We insist, finally, that if there was
some little irregularity on the trial, there was not enough to require a
reversal. The Court can see that substantial justice has been done.

‘There is no earthly doubt of the fact that the well was spoiled. The

defendants did not send a single witness to examine the water or the well.
All who did examine it, sav there was a deleterious substance in it like in
smell to gas, and that they cannot be mistaken is clearly apparent. There
was a noisome smell; and who shall estimate the injury in money except

the jurors? That there is a cause of action apparent in this record is be-
J

yond all doubt, and that money would be no sort of inducement to any
man who loves tlie comforts of a good home, to have its pleasures marred
Ly the acts of others, as the plaintiffs have been, is self evident. These
suggestions apply to Thompson’s case as well as this.

LELAND & BLANCIIARD,
RAY, AVERY & BUSHNELL,
Lior Appellee.
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