14676
No —

Supreme Court of Illinois

Kupfer

V8.

Bank of Galena.

T1641 7



WEME COURT,

B :
BN P
2 ;
A “‘/



L//// Y\'\-’ l z; /’/f/‘?\</".“ /////

N f" f\
8y ,
4 G » ...)..J\.\
o A /
S N -
N - R
/ B AR
{ -"/, e ')__\’ = : 4
/;/////7“{11— .,/l ”y/é,r 7 ( 4‘,;7/7./

} xi\r\m&"\mml)%: .

e i Tl
PATBARRE-ORORSE. |

. o it
On the Tth of June; 1860, the Bank of Peru gave the t’?llowihg
letter to R. G. Parks: ‘ '

«R. @ Parks is heraby authorized by himself as agenfto draw
on the bank, at not exceedin}; one dollar per bushel for Whe t, at
Dunleith, Galena or Warren, accompanied by Illinois “Cgntral
Railroad receipts, for the same, at such time as shall arrange,

said drafts to be sent direct to the bank for collection.
' : N. R. HASKELL.

The appellant drew various drafts on the bank of Peru. The
first dated 27th of June, 1860. Forty-nine drafts were drawn in
all, the last five aré the ones in controversy, in this sunit, and are
dated as follows : '

6th, 1860, payable 15 days after sight, for $1039.54,

Nov.
SRS (G @3B e $r 153 545.35.
w o 16th, « « « Roar o axe o« 5492.91.
B L & # l 3 D ¢ 1. 3 838.39.
« 17}_},, {3 1 « ! s« &« 113 979.08.
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All these drafts were discounted by the Bank of Galena, and
all paid except the last five. When sent forward to the Bank of
Peru all had receipts of the Illinois Central Railroad pinned ‘to
them.

When the first dratts were drawn, the appellant came to the
Bank of Galena to get them cashed. Mr. Corwith, the acting
manager of the bank, told him thathe wonld take the drafts upon
the responsibility of Kupfer. Testimony of Walter Ford, record
p. 117.

In October, 1860, which was just before these last five drafts
were made, Mr. Corwith as afraid of the bank of Pera, and
sent adraf't to the Marine Bank of Chicago. Kupfer came in
and said that the Bank of Peru had written to him and would
not pay any drafts sent that way, and Kupfer agreed to gnaranty
the drafts. Record, p. 118. Corwith said he would not take any
more drafts unless Kupfer guaranteed them ; said he had fears of
the'Bankf of Peru ; did not think that the institution was sound.
p, 119.

: /

A legtér of appellant Kupfer of June 6th, 1860, to R. G. Parks
was 1_‘€adr in evidence, as follgws:

“R G. Parks, Esq., LaSa_Hg:

Dear Sir.—I understood yesterday you made arrangements
with the Bauk of Peru to cash my drafts. After presenting your
letter to Corwith & Co. I found out that they are [going to take
the drafts only upon my responsibility.

As it is now against my principles tosell grain on time, I would
 like you to make such arrangements here as to get the cash for
the wheat on delivery.

Expecting an answer from you immediately, I am, very re-
specttully yours,

H. KUPFER.




., | ©7 |18 101 8000 HaVe
een rendered 1n either one of the following modes:

Take the three drafts unpaid, $643.91.
838,39.
272,48.
$1654,78.
Add on ?years and T months interest, 256,48.
: $1911,26.
Deduct draft of Park’s, May, 1861, 500,00.
$1411,26.
Allow defendant $550 American gold,
with 40per cent. premium, 770,00.
$641,26.
Allow defendant the difference in value be-
tween $1150 American gold, and the saine
amount in currency, 460,00.
Judgment for plaintiff, $181,26.

But if the Bank of Galena must have recourse
to the Bank of Peru, or must account for the grain,
Then Kupfer is entitled to $550, American gold,
with 40 per cent. premiun, 770,00
Also tothe difference in value between $1150,
American gold, and same amount in currency, 460,00.

® —_—

Judgment for Kupfer, . : $1230,00.

&IIISSLE_R,’M. . NSQN, axd E. SNLELAN
~% o~ TTORNKRYS FAR A RPELLANT.







State of Jllinis -—-Supreme Gomt,
"F'hird Grand Divisiomn,

APRIL TERM, A.D. i864.

IIERMAN KUPIER, Appellant, lAppeal from the Cir-
Do VS, enit  Court of Jo
BANK OF GALENA, Appcl]eo.s Daviess County.

ADBSTRACT OI' RECORD.

Reeord.  This was an action of Assumpsit brought by the Bank of
3 Galena ugainst Ilerman Kupfer. Summons served on de-
fendant on the 21st day of Febrnary, A. D. 1862.

50 Declaraticn amended and filed.

3 1st Count sets forth a guaranty on the part of defendant; to
pay certain drafts drawn by him on the Bank of Peru.

i3 2i Connt declares on gnaranty, an alleged liability to pay
certain drafts amounting to $10,000.

38 3d Connt. A speeial count on bill of exchange, dated Ga-

lenn, Nov. G, 1860, payable 15 days after date, to the order
of the plaintiff, for $1,089,54, drawn by defendant on the
Bank of Peru.

40 4th Count. A special connt on bill of exchange, dated Ga-
lena, Nov. 8th, 1860, payable 15 days after date to the order
ot the plaintifl for §545,35, drawn by the defendans on the
Bank of Peru.

42 5th Count. Special connt on bill of exchange, dated Galena,
Nov. 16th. 1860, pavable 15 days after date, to the order of
the plaintift, for §343,91, and drawn by the defendant on
the Bank of Pern.

44 Gth Count sets jorth a guarvanty of five specific drafts.
47 7th Count. A special connt on bill of exchange, dated Ga-

Iene, Nov. 17th, 1860, payable 15 days after date to the or-
der of the plaintiff, for $838,39, drawn by the defendant on
the Bank of Peru.

48 8th Count. A special count on bill of exchange, dated Ga—
lena, Nov, 17th, 1860, payable 15 days after date, to the or-
der of the plaintiff. for 3272,48, and drawn by the defend-

. anton the Bank of Peru. r
50 9th Count. Common counts for money had and receiv-
ed, &e.
33 Defendant files general and special demurrer sustained as

to 2d count, and overruled as to the other counts of the de-
claration.

Gl Amended 24 count filed, setting forth a gnaranty of five
drafts therein specified.
G6 Detendant files pleas.

67 1st Plea.  General issue.
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24 Plea. To 1st, 21 and Gth counts on guaranty, eetting
nup the t::,tutntc of frauds, that it there was any promise, it was
a promise to pay the debt of - another person, to-wit: the
Bank of Peru, and sheuld have been in writine.

3d Plea states defendant sold and shipped to the Bank of
Peru, large quantities of wheat, under a certain contract, as
follows : )

. Baxk or Peru, Peru. 111., June 7, 1860.

R G Parks is hereby authorized by himself or agent to
draw on the Bank, at ot exceeding on> dollar per bushel for
wheat, at Dunleith, Galena, or Warren, accompanied by
1llinois Central Railroad receipts for the same, at such time
as he shall arrange, said drafts to be sent dlrect to the Bank
tor collection.

N R HASRELL.

That the drafts sued on were drawn uuder said contract,
and were the debts of another person, to-wit : the debt of the
Bank of Pern, and any promisc or undertaking by the de-
fendant te pay the same, should have been in writing.

4th Plea states that the derendant entered into an agree-
ment with, and shipped large guantitiesot grain to, the said
Bank of Peru, of which the plaintiff then and there knew ;
and that the said plaintiff acting for and on behalf of said
Bank of Peru, received the drafts sued on, and paid the mo-
ney on the same, for and on acconnt of the Bank of Peru.—
That said drafts were drawn for the value of certain ship-
ments of grain, and were attached to Illinois Central RRail-
road receipts of each of said shipments, corresponding in
amount, which were delivered with the drafts to plaintift.

5th Plea sets forth that the defendant did sell and ship
grain to the Bank of Peru, under an agreement therein
stated. That plaiotiff knew these facts. That the 1llinois
Central Railroad receipts for said grain, when the same was
ready for shipment, were delivered to the plaintiff, aud tho
plaintiff in consideration, that the lllinois Central Railroad
Teceipts were so delivered, whereby the plainti.i became the
owner and was entitled to be paid the value of the same be-
fore delivery to the Bank of Peru, ugreed to pay and did
pay the value ot each of said shipments, dedvcting one per
cent., to the said defendant, and the defendant at the time
of the transfer cf said grain, also transferred the right to col-
Ject its value, by directing the Bank of Pern to pay to the
order of the plaintiff tho amount of the value of each ship-
ment. That plaintiff thus being in possesaion of said grain,
helding title to and owner of the samne under said 1llinois
Central Railroad receipts, transferred said grain to other
parties. That the monies sued for are the i(}ent'\cf_ﬂ sums
paid by the said plaintiff; as the value of the said shipments
of grain. ]

6th Plea set-off Common counts, money had and receiv-
ed. &c. Grainsold and delivered. Money due aud owing,
&e.

Cory oF Accounts. ANNEXED
Bank of Galena,
1o Derman Kupfer, Dr.
To 73,302 bushels of wheat. 836,170.27.
May 3d, To American gold on special deposit $1700,00.
. Cash deposited, 830,000,000,
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#th Plea states defendant made an arrangement with
plaintiff te draw drafts on the Bank of Peru, and to ship
wheat to cover the same, the Illinois Central Railroad
receipts of said shipment to be delivered to the plaintiff; and
the wheat to be appropriated to the payment of said drafts.
That the defendant shipped wheat under said arrangement,
and drew drafts for the value of the same, and that said grain
drafts and produce bills were delivered to the plaintiff, and
the money so paid by the plaintiff, is the mouey sued for,
having been advanced on said shipments of grainj and the
drafts so drawn by defendant on the Baunk of Pern were ac-
companied by lllinois Central Railroad receipts, and are the
identical causes of action set forth in plaintiff's declaration.
‘That the grain shipped was cquivalent in value to the
amount of said drafts. That plaintif has never accounted
for said grain, but has detained and appropriated the same
to his own nse.

8th plea states that defendant made arrangements with the
plaintiff that on shipping grain to the Bank of Pern
and drawing drafts against said shipmsnts, then plaintift
would cash said drafts.  That defendant thereupon shipped
grain to the Bank of Peru, drew dratts for the value thereor,
and attached Jllinois Central Railroad receipts of said ship-
ments, which were delivered to the plaintiff, and it became
the duty of the plaintiff to account tor the value of said ship-
ments of grain. That the canses of action sued on are five off
said drafte, accompanied by Illinois Central Railroad receipts
for shipments of grain, of the value of the sum stated in sail
drafts. That plaintiff permitted the grain to go from its
control and delivercd the eamo to the Bank of Peru. That
said Bank of Peru took up and paid said drafts and for said
shipments of grain by certaiu other dratts, drawn on parties
in New Orleans.

9th plea states that defendant shipped grain to the Bank of
Peru under an agreement therein set forth. That plaintitt
was shown said contracts previous to the making of said
drafts sued on. That defendant, under and by virtue of said
agreement, did ship wheat to said Bank of Peru, drew drafts
for the value thereof, and attached to said drafts the Illinois
Central Railroad receipts of said shipments, which drafts
with Illinois Central Railroad receipts were delivered to the
plaintiff, who, well knowing the credit and responsibility of
gaid Bank of Peru, did discount and pay said drafts. That
drafts to the amount of several thousand dollars were o
drawn on and paid by thesaid Bank of Peru.  That the five
drafts sued on were drawn under said arrangement, and
wheat of the valueof the sum stated in said dralts was ship-
ped to cover the same, which drafts and railroad receipts were
delivered to the plaintift, by means whereot the drafts sued
en were {ully paid and satisfied.

Plaintift files replications to defendant’s picus, and double
replications to defendant’s 3d and 5th pleas.

Replication o second plea states, the said promises and
undertakingsin the Ist 2d and 6th counts of the plaintift’s
declaration, were not special promises to pay the debt of
another person, to-wit : the debt of the Bank of Peru.



86

8T

ST

8T

§8

89

108

-

Replication to third plea states that plaintiff did not rely
upon the credit and responsibility of the Bank of Peru, and
did not pay the indebtedness of the Bank of Peru for said
grain sold and shipped by the defendant.

2d replication to 3d plea states that the promises and un-
dertakings declared on in the 1st, 2d and 6th counts, were
not special promises to pay the debt of another person, to-
wit s of said Bank of Peru.

Replication to 4th plea states that the plaintiff was not
acting for and on behaltofsaid Bank of Pern, and did not
receive and pay said drafts for and on account of the said
Bank of Peru.

Replication to 5th plea states that the plaintiff did not
agree in consideration that Illinois Central Railroad receipts
were delivered to it, that plaintift would pay and did pay the
vatue of said shipments of grain. i

2d replication to 5th plea states that plaintiff did not trans-
fer sa1d grain to other parties, and the sums of money de-
clared on are not the sums of money paid by plaintiff, as the
value of said shipments ot grain.

Replication to 6th plea, states that the plaintiff was not
indebted to said defendant, as averred in said plea of set-
off.

Replication to 6th plea, states that defendan$ made no ar-
rangement with plaintiff by which defendant was to draw
said drafts, and ship grain to cover the same, taking Illinois
Central Railroad receipts for said shipments, which were to
Tie delivered to thie plaintiff, and appropriated for the pay-
ment of said drafts.

Replication to 8th plea, states that no arrangement was
made with said plaintift, by which said defendant on shipping
grain te the Bank of I’eru, and drawing drafts against saicd
shipments, and attaching Illinois Central Railroad receipts
for said shipments to said drafts, the plaintift wonld cash
said dratts, and the same were not paid and satisfied.

Replication to 9th plea states that said drafts have not
Dbeen tully paid aud satisfied, as set forth in said plea.

Defendant files epecial demurrer to plaintitt’s replica-
tions.

Demurrer overruled.

Jury empannelled in said cause.

Athdavits of N. Corwith as to theloss of two of said drafts
filed. '

Verdict of the Jury :

«We, the Jury, find the issues for the plaintitf, and assess
its damages at the sum of $2700.”

Defendant moves for a new trinl, and files the following
motion and reasons therefor :

And now at this day comes the said defendant by John-
son and Shissler, his atiorneys, and moves the court to sct
aside the verdict of the jury, and to gravt a new trial in said
case, and sets forth the fullowing reasons :

1. Beeanse the verdicet of the jury is against the law in said

case.

9. Beeause the verdict is against the evidence in said case.
3. Becaunse the court admitted improper evidence.

4. DBeeause the court refused preper evidence.

w
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(D)
5. DBecause the court gave improper instructions,
6. Because the court refused to give proper instrnctions.
7. Because the jury disregarded the Inw and the evidenco
in said case, and for other good and sufficient reasons, &e.
Motion for new trial overrnled, and excepted to. Defend-
ant prays an appeal to the Supreme Court.

BILL OF EXCEPTIONS.

Enos Ripley witness for plaintift testified :

Lam a clerk in the Bank ot Galena. Nathan Corwith is
principal manager of the Bank of Galena. I went with M.
Corwitii to the Bank of Pern. Ile asked the Prosident of the
Banl for the drafts, but did not et them. He made a demand
on the Cashiery and on the President, but could not obtain
the drafts.

Cross Examined. Mr. Corwith made demahds for the
drafts, but did not state the namber. Stated only the gross
amount.

Plaintiff offered two affidavits of Nathan Corwith to the
Coutt, to prove loss of drafts. Objected to by defendant’s
counsel as insufficient. Objection overrnled, and defendant
excepted.

Corwith’s affidavits.

Walter Ford. Iave been Teller of the Bank of Galena for .
four years. I know about these drafts. I discounted the five
drafts sued on, to-wit :

Draft drawn Nov. 6, 1860, on the Bank of Perv, payable
to the order of plaintiff 15 days after sicht, for $1039.54.

Draft drawn Nov. 8. 1860, on the Bank of Pern, puyable
to order of plaintiff, 15 days aftter sight. for $545.35.

Dratt drawn Nov. 16, 1860, on the Bank of Pern, pavable
to the order of plaintiff, 15 days atter sight, for $542.91.

Draft drawn Nov. 17, 1860, on the Bank of Pern. payable
to the order of plaintiff 15 days after sight, for $838.39.

Draft drawn Nov. 17, 1860, on the Bank of Pern, payable
to order of plaintiff, I5 days after sight, for $272.08.

Defendant had a large number of drafts discounted, as
many as fifty in all.

Mr. Kupfer came down to the Bank of Galena to get drafts
cashed. M. Corwith told him he would take them on the
responsibility of Kupter.  In October, 1850, Mr. Corwith was
afraid of the Bank of Peru, and sent a draft to the Marinoe
Bank of Chicago. Kupfer eame in, and said the Baok of
Pern had written to him, and would not pay any drafts scut
that way. -

Kupfer agreed to gnarvanty the drafis. (Defendant object-
ed, and excepted to all this testimony.)

Mr. Corwith afterwards sent the drafts to the Bank of Peru.
These five drafts were not paid, or reported as paid. I saw
Me. Kupfer at the Bank of Galena. My impression is, that
Corwith went down to Peru at Lis requost. (AL this testimo-
ny was excepted to.)

A railroad receipt of wheat was attached to each of said
drafis.  Wheat was consigned to the Bank of Porn. Ono of
these receipts was attached to cach of these five drafts.

I know the defendant’s hand writing 3 bave seen him draw
checks.  This letter (shown to witness) is dedendant’s hand
writing.  Witness identifizs the dratt datel Nov ¢ 122y .
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$1039.54 and the draft dated Nov. 8, 1860 for $545.85 pro-
duced by the defendant, as being two of the drafts sued on
iu this case.

Cross Examined.

The first time, ot which I have testified, when the conver-
sation occurred between Mr. Corwith and Mr. Kupter, was in
the early part of June,186C. Tailroad receipts were attach-
ed to cach draft. Railroad receipts for so much wheat. Ev-
idence of so much stuff’ or wheat shipped. Dont know that
anything was said about railroad receipts at :he first time in
June. Corwith gaid he wounld hold Kupfer for them, take
them on his own responsibility.

Conversations occurred three years ago. I could not re-
member distinetly the words. I cannot tell any more of
what occurred there.

In the latter part of October IKnpfer came down to the Bank
of Galena. Corwith said he had fears of the Bank of Pern,
did not think the institution was sound, and said he would
not take any more drafts unless Iupter guaranteed them.

We liad taken Kupfer’s drafts before, drawn on Chicago.

A draft drawn by R. G. Parks, in April, 1861, on Chicago
for 2500, was brought in by Mir. Kupter. to be applied on the
dratts due,  The drafts on Chicago was paid.

C. C. B Ilunt rworn.

I am, and have been Cashier of the Bank of Galena fur a
number of years. Nathan Corwith has been managing the
banlk aflairs for the past four or five years, and was the Pres-
ident of.it. I have known defendant for two orv three years.
I attend to the correspondence of the Bank, and forward all
dradts for eellection, The five drat’s sued on, were forwarded
by me to the Bank of Peru, with the request that the amount
ghould be remitted to us. Tne Ist dratt was sent on Nov. G,
1860. for §1039.54, payable to plaintift 15 days after sight.—
ond dratt, Nov. 8th, 1860, for §545.35, payable to plaintif, 15
days after sight. Another dratt Nov. 16, 1860, for $542.91,
payable to paintiff’ 15 days atler sight.  Another draft Nov.
17, 1860, for $838.39. payable to plaintift 15 days after sight.
Aunother drafr, Nov. 17, 1860, for $272.00. payable to order of
plaintiff 15 days aftersight. N. R. Haskell was the Cashicr
of the Bank ot Peru at that time. IIad a laree amount of
correspondence with him.  Commenced in June. The last
five drafts, sued on, were not paid.  The Iast two drafis, I was
adyised by letter, were not accepted.  The drafis were gener-
ally acknowledged by Dark of Peru, and this was regarded
by us as an acceptance.

“A draft 1or %500, drawn by R. G. Parks, on Clicago, was
handed in by Kupfer. the money collected, and spplied on a
halance due on dratts, leaving £262.14 to be applied on these
five drafts.

Cross Examined by defendant’s counsel.

The dratt was collected, and paid it on Tapfer's acconnt.
1 made the appropriation without any directions from Kupter.
1 heard nothing said by Rupfer in regard to it.

I cannot say that there were wore than forty-nine drafis
drawn. ‘The Illinois Central Ruailroad receipts were attached
to cach of said draits.

(Bank book of defendant shown to witness.) This book is
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an acconnt of deposites made with the Bank of Galena.

Re-examined.

Witness stated letter received by him did not accept the
last two drafts. Letter read without objection, and i3 as
follows ¢

Baxk or Peku, Peru, 111, Nov. 21, 1860.

C. C. P. IuxT, Esq., Galena, Dear Sir—Your favor of the
17th inst. is received with cnelosures as stated.  These drafts
are held without acceptance. and should not have been made.

I send to-day $2042,73 for balance acct. as advised. I
suppose by now the drafts on Corswith are provided for,

Yours truly, N. R. IIsskeLL.

The balance $2042,73 was tor former drafts, which had then
matured, and had nothing to do with the drafts in suit, and
was applied on such former drafts.

TRe-Cross Examined.

The amount of $2042,73 was for drafts to that amount,
drafts making that specific sum.

These drafts drawn by Knpfer on the Bank of Pern, were
sent with instructions to remif, and they were coming and
going ail the time,

We charged the Bank of Pern on our Bank books, with
tho drafts when drawn, and seut to them. \When the drafts
were paid, we credited them with the amount.

I think dratts on New Orleans were sent by the Bank of
Pern to N. Corvith & Co., but I think noune were sent to the
Bark of Galena.

The Bank of Peru sent us currenzy by express, drafts on
Chicago, and drafts on N. Corwith & Co.  Money sent all the
while to the Bank of Galena. We had an account with the
Bank of Peru.

Charles Wyeth testified.

L know the deterdant by sight for the past tiree years.
I was in the employ of N. Corwith & Co. mn 1860 and 1861.

On the 2nd day of May, 1861, I heard a conversation be-
tween My, Kupfer and Nathan Corwith.  Mr. Corwith wanted
Kupter to appoint an carly day on which to pay the drafts.
(Testimony objected to) Nr, Kupler said he would pay
themn in tour months. My desk was near them.

Mzr. Corwith slipped a picee ot paper on my desk with the
word “listen” written on it. Corwith and Kupfer had just
come into the Bank. I have given the sum and substance ot
what was said. Some drafts were spoken ofy drawn by Kup-
fer on the Bank of Peru, the number not mentioned. Cor-
with wanted them paid in 60 or 90 days, and Iupfer wanted
six months to pay them in; he agreed to pay them in four
months. (All this testimony objected to, and went in under
such objection.)

Piainti{l's counsel then offered in evidence a letter of Kup-
fer. June G, 1860, having first proved his hand writing.

To the reading of the letter the defendant excepted.

The letter is as follows :

R. G. Parxks, Esq., La Salle. Dear Sir—I understood yes-
terday you made arrangements with the Bank of Galena to
cash my drafts. After presenting your letter to N. Corwith
& Co., [ fonnd out that they are going to take the drafts only
pnder my own responsibility.  As it Is against my principles
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to sell grain on time, I wonld like you to make such arrange-
meats here, as to get the cash for the wheat on delivery.

Expecting an answertrom you immediately,

I am Very Respectiully Yours, II. XurrER.

The defendant to prove and maintain the issues cn bis part,
then offered the following testimony :

Deposition of Rollin G, Parks offered and read to the jury,
(Plaintiff’ excepted.)

Said doposition having been taken under notice and stipu-
lation, and before Nicholas Duncan, J. P. at La 3alle, 111

Plaintift’s counsel first asked the witness:

Question Have you any interest ic the event of this suit?

Answer Not any whatever.

Question In case defendant should succeed in this suit,
wholly or partially, would ycu gain anything pecuniarily

Answer I should not.

Direcr Qorstions By DEFENDANT'S CoUNSEL.

Question 1 What is your name, age and occupation?

Answer Rollin G. Parks. 45 years. Miller.

Question ¥ Do you know the parties, plaintiff and de-
fendant to this suit?” It so, how long have you known them
respectively?

Answer I know Mr. Kupfer not far from June 7, 1860.
I met Mr. Corwith the same day. I was introduced to M.
Corwith in the Bank of Galena, on the same day.

Question 3 Do you know a corporation known as_the
Bank of Peru, located at Pern in the state of lilinois? IIow
Jong have you known it?

Answer 1 have known the institution since its organiza-
tion under the Banking Law—for several years.

Question 4 Were you at any time at Galena with the view
to have grain shipped to La Salle or Pern? And did you
then meet the plaintiff and the defendant? State at what
time it occurred, if any such visit was made. State a!l about
it.

Answer I visited Galena about the 7th of June, 1860, for
the purpose of sccurine wheat for shipping to La Salle, At
that time I mot Mr. Kupter, and met also Messrs. Cook &
Pendleton grain dealers. I went toihe Bank of Galena in
company with Mr. Cook, or Mr. Pendleton, who gave me an
intreduction to one of the Messrs. Corwith, for the parpose ot
making the necessary arrangements for the payment of wheat
so purchased . ’ -

Question 5 Did the defendant, Kunfer, at any time snip
grain to the Bank of Peru? Ifso, in what way, and on what
terms? W,

Objected to by plaintiff’s counsel as leading and irrelevant,

Answer Mr. Kupfershipped wheat consigned to the Bank
of Pern; his draft for the cost of the wheat, drawn at from ten
to filteen days was attached to the Railroad receipts of the
Illinois Central Railroad Company, deliverable at La Salle.

Question 6 Was said wheat ‘so shipped to the Dank of
Peru underany written authority or guarauty {rom said Bank
of Peru, for the payment of the same? If so, were the plain-
tiffs aware of such gunaranty ?

Objectod to by plaintiii’s counsel as leading and irrelevaut,
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128 Avnswer I had written authority from the Cashicr of the
Bank of Peru to have wheat shipped, consigned to the
Bank and dratts imnade upon the Bank of Peru, which letter
of authority was shown to Mr. Corwith in the Bank ot Galena,

Question 7 State it you know what became of the letter
of authority?

Answer I left the letter of authority with the Bank of
Galena, or with some of the parties shipping wheat.

Question 8 State it you know, whether the paper hero.
shown to you, and marked exhibit A,

“Banxk or Prru, Pern, 1L, June 7. 186C.

R. G. Parxs is hereby aunthorized by himsclt or his agent
to draw on the Bank, at not exceeding one doilar per bushel
for wheat, at Dunleith, Galena or Warren, accompanied by
111, Central Railroad receipts for the sane, at such time as ho
ghall arrange—said drafts to Le sent direct to this bank 1or
collec ion, : N. R. I1askeLL.”
is a correct copy of said letter of credit? ;

Answer I can’t say that it is an exact copy, but it is sub-
stantially a copy ot the letter of credit.

Plaintifi's counsel ohjects to the exhibit beeause it is not
shown to be a copy of the original.

Question 9 What persons shipped grain to the Dank of
Peru under the letter ot credit of which you speak?

Answer  Cook, Pendleton & Company, and 1I. Kupter.

Question 10 In whose posssesion was said letter of credit
when yon last raw it?

Answer L caunot say whether in the possession of Cor-
with or Cook.

Question 11 Was any wheat ehipped by Kupfer to the
Bauk of Pern at any time? 1t so, when? And were draits
drawn in favor of the plaintiff; for the amount of such wheat
shipped? Amnswer this question fnlly and particularly.

Answer Iupfer shipped wheat consigned to the Banlk of
Peru, and drew Crafts en the Bank ot Perun for the cost of said
wheat. payable to the order of Mr. Corwit’ & Co., or Bank
of Galena, I am not certain which. Drafts were attached to
the railroad receipts for all such ship:nents—-railroad veceipts
of lllinois Central.  The first shipment was made on the 28th
of June, 1860, and shipments continuerl to be made uatil the
17th of November of the same year.

[L suppose that all snch wheat was shipped
under, anml subject to the letter of credit and » Excrupeb.
from the faet that] L received from the Bauk

130  of Perna number of drafts with such railroad receipts attached

[ have every reason to believe it was for the

/@Z_ﬁdﬂmcut of the wheat so shipped under said % Excrupep.
letter ot credit.]

Answer objected to by piaintiff’s Counsel as not responsive
to the question, and being matters of speenlation by witness.

Question 12 Do yon know that the wheat shipped was of
the value of the drafts drawn in favor of the plaintiff against
gaid wheat?

Answer It was, as far as I bave any knowledge.

Question 13 Who recewved the wheat, if you kuow, ship-
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ped by the defendant to the Bank of Pern, against which
said drafts were drawn in favor of the plaintiff?
Answer -1 think that | received it all. .
Question 14 State, if you kuow, how many of said drafts
were paid, or who paid for said wheat? “ i
Answer - I took up trom the Bank of Peru, I think forty-
six of ench drafts, drawn by Kupfer.
~ Question 15 Did you take up and pay any of the drafta
3 sued on in plaintifi’s declaration? '
\ R &3 § Objected to by plaintift’s counsel, unless shown that it was
i / paid to the plaintifl. '
Answer  Dratt for $1,039.54, dated November 6, 1860, at
rf 15 days after sight, and one for $545.835, dated Navember S,
5 1860, 15 days after sight were taken up and settled by me.—
e N The two dratts spoken of, were payable to the Bank of Gale-
G0/ >~ nac 1 omade the settlement with the Cashier ot the Bank of
R ' Peru,
4\ r e 131 Question 16 If you know, state whether any shipments of
Ny, ¥ b grain were made to the Bank of Peruy equal in value to the
R five drafts sned on in said plaintift’s declaration? State the
o 3 e TR N question fully.
IR B &N Objected to by plaintifi’s counsel as leading and improper.
T, TN Arswer I reecived wheat shipped by Kupfer, to the valuo
s LR of the aount of said five drafts. : .
N A Question 17 State, if yonu know, whether the wheat was
[/D ™ shipped by the defendant to the Bank of Peru, to cover tho
: dratts fucd on in said plaintiff's deciaration, and to what
amount?
) Oljected to as irrelevant to the issue in this case.
132 Auswer It was to the mnount of $3238,27, the value of
the wheat.
Nov. 6, 1860, $1039,54, value of the wheat.

Nov, 8, 1860, §545,35, (DR .
Nov. 16, 1860, £542.91, ¢ «
Nov. 17, 1860, $838,39, % (5
Nov. 17, 1860, $272,08, - & “®

Question 13 Ilave you at any time sent to the plaintiffs
any money to b2 approp:iated on payment of said drafts sued
on, which were not taken up by you from the Bank ot Peru}

Auvswer 1 have never sent any to the Bank ot Galena

Question 19 To the best of your recolloction, is exhibit
“A? attached to this deposition. a correct copy of the letter
of credit shown by 3ou to the plaintifts at the time you wero
in Galena?

Objected to by plaintiff as leadingin form, and beeause it
is improper to intreduce a copy without iutroducing the ori.
ginal, or accounting for it.

Answer It is.

133 Question 20 IIave you the original letter of credit, of
which exhibit *A” hereto annexed is o copy, in your pusses-
sion, or do you know vhere the original now is?

Answer I have not the original letter of credit, neither do
I know where it is. :

Question 21 Did yon come to the possession of the wheat
shipped Dby the defendaut to the Bauk of Ternl II so, to
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what amount. and how came you to obtain possession of ii?

Answer The Cashier of the Bank of Pern gave me an
order on the agent of the Hlinois Central Iiailroad, at i.a
Salle, to receive all wheat consigned to said Bank, on pay-
ment of the freight; and Lso received the wheat shipped by
Kupfer to the amount of some 73,000 bushels to the best of
my recollection.

Question 22 Was the erain alluded to in your last answer
shipped to tie Bank of Perny and drafts drawn against the
same in favor of the plaintifl under said letter of credit? - Whe
was Cashier of suid Bauk at the time said letter of credit was
exceuted?

Tirst part of question objected toas leading and improper.

Answer The geain so received by me, aud shipped by
Kupfer with his drafts attached to the bills of lTading drawn
on the DBanlk of Peru for the cost of wheat, were in favor of
the plaintif. The Cashier's nmme was N. R askel.

Question 28 It you know. state what was the price per
bushel ot the wheat shipped by tae defendant to the Bank off
Peru, and against which, dratts were drawn in favor of the
praietiff, including those sued onin plaintift’s declaration, and
being the same wlieat received by yvou?

Objected to as leading and incluling the answer.

Answer  the price of said wheat ranged firom 60 to 92 cts.,
to the best of my knowledge.

CRO3S EXAMINATION.

C Question 5 Did you ever pay any of the drafts spoken
of Ly you, to the plaintifl?

Auswer No Sir.

C Question 6 'To whom di ! you make payment?

Answer  To the Rank of Peru.

C Question 8 1low many ol said drafts have you paid to
the Bank of Peru, it any?

Answer  To the best of my belief. I have settled with thao
Bank of Peru to the numbear of 46 drafts, and taken up such
drafts.

C Question 9 ITave you taken up all the drafts for the
wheat referred to in your direct examination—shipped by
Kupfer to the Bank of I’ern?

1 have taken up forty-six drafts, and there appears to have
been forty-nine drawn.

C Question 10 Did you pay the amount mentioned in said
diafts, and take nv the samc?

Answer In all'cases I gave my check on the Bank of Peru
for the amount of said dratts so taken up.

Question 12 Did youn pay the checks?

Answer The checks were always charged to me.

Question 13 Did you pay them?

Auswer Yes, I paid them by settlement.

Question 14 With whom was the scttlement made?

Answer  With the Cashicr and I'resident or the Bank of
Pern. tor all the drafts taken up by me. ‘1. D. Drewster was

President.

Question 19 State the name of the Cashier and Presideny



i
with whomn vou made the settlement spoken of by von..: |
Answer N. R. Iaskell was the Cashicr. - Theron D.
Brewster I suppose to be the President.

137 Question 23~ Do yon swear that the checks which you
drew on said Bank of Pern, in payment of said drafts drawn
by Kupfer, wereall chareed to youon the Books of said Bank
of Peru, or in your bank aceount?

Answer  To the best of my belief they were all charged
to me, and will so appear on'the bovks of said Bank to the
best of my recollection. And will so appear, also by my
bank Look.

Question 24 Do yon know anything about the three drafts
over the forty-six spoken of by you. ax drawn by Kupfer ou
said Bank of Peru?  If so, state what you know.

Answer [ know that three such drafts were drawn on
vshipments of wheat. 1 do nct know where they are. Dut [
N have never taken them up. But [ have paid on account of

said drafts $500 remitted by me to Kupfer by drafc on Chi-
cago, which draft was paid.
138 Re-ExamiNaTioy.

Question 5 Did Kupfer ever send any garain to the Dank
of Pern, and draw deafts in favor of plaintifi® against the
same. before said letter of autbority was shown to the Bank
ot Galena and Kupfer?

Answer Not to my knewledge.

Question @  What did you do with the laree quantity of
wheat received by you? Did the proceeds ot the flouwr man-
utactured from said wheat go into said Bank of Peru by de-
posit or otherwise ?

Answer  The wheat was manufaetured into flour by me,
and the proceeds in the shape of drafts on shipments were
given to the Bank of Peru on aceount, that is on Bank account.

Question  You were asked about the payment or scttlement
of the drafts. Did vou settle them sirgly, and then obtain
the Illinois Central Railroad receipts for the wheat aeainst
which cach particular drafc was drawn, or in what manner
was itp

Answer The usual custom with me, was to send a clerk
each morning to the Bank of Pery, to obtain currency for
disbursements during the day for grain, who was authorised
to gign checks on the Bank ot Peru for said currency for tak-
ing up any acceptances or drafts on myself; as well as for tha
amount ot Kupfer’s drafts, or other shippers of wheat, from
Galena, also trom Towa City, in the possession of the Bank at
the time. I had an order trom the Casiiier of the Bank of
Peru on the agent of the Ilinois Central Railroad Company,
to receive the wheat thipped from Galena, and consigned to
the Bank of Puru, on the payment by me of the freight.

toruix G Parks.

o

EXUIBIT A
Baxk of Peru, Pern. 111, June %5, 1860.
R. G. Parks is_hereby authorized by hims IFor his agent
to draw on the Bank, at not exceeding one doilar per bushel
for wheat, at Dunleith, Galena or Warren, nccompanied by
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111. Central Railroad receipts for the same. at suchtime as he
shall arrange—said drafts to, be sent direct to this bank for

collection. N. R. HaskeLL.
Jonx T. Coor sworn and testified:

I am a member of the late firm of Cook, Pendleton & Co.
I knew R.G. Puks. Saw him heve, Know of a letter of
credit from the Bank of Pern.  Cannot swear whether this is
A true copy or net.  {Copy shown to witness.) It is too long
since I saw it.  Can’t recollect its contents co as to swear to
it. I have the Looks. papers and Jetters of the late firm of
Cook, Pendleton & Co. in my possession. I have searched
through tiem carefully, and several times, ard know the lete
ter of eredit is not there. I searched, because I was notified
in regard to iy being a witness. 1 do not know where tho
letter of credit is.” '

Defendant then proved to the court that the plaintiff had
been notified to produce the letter of eredit on the trial of this
cise.

Defendant’s affidavit then offered to the court, for the pur-
pose of laying a foundation for the introduction of secondary
cevidence of the said letter of credit.

Detendant then read to the jury a copy of the letter of
credity as follows :

Baxx or Prre. Pern, 1l1., June 7, 1860.

RR. G. Parks is herely authorized by hinselt or his agent,
to draw on the bank at nor exceeding one dollar per bushel
for wheat. at Dunleith, Galena or Warren, accompanied by
I Central Railroad receipts for the same, at such time as hie
shall arrange—said drafts to be eent direct to this bank for

collection, N. R. 1JAsRELL.
Detendant then produced and read the *wo drafts to the jury
8103954, (arexa, November 6, 1860,

Fifteen days after sight, Pay to the order of Bank of Gale-
na, One Thousand thirty-nine, 54-100 Dollars, value receiv-
ed, and charge the same to account of

To Baxk or Prru, Peru. II. KurrEr.

Endorsed, -Remit as advised.

' . Cras. C. P. IToxr, Cash.

8$545,33. Garena, November 8, 1860.

Fitreen days sight Pay to the order of Bank of Galena,
Five Hundred and forty-five 35-100 Dollars, value received,
and charge the same to acconnt of o

To Baxk or Prro, Pern. II. Kcrree.

Endorsed. Remit as advised. '

Cnas. C. P. DuxT, Cash.

Both drafts marked “paid” on the face,

J. . Bovri sworn and testified :

1 am agent of the Illinois Central Company. . Was agent
in 1850. Iknew R.G. ’arks. Inew Kupfer shipped wheat
to the Bank of Pern.  Oueshipment made by myself.

Cross ExaMiNa1ion.

My knowledge in regard to shipments of wheat to Bank of
Peru is derived from the books of the Railroad Company.
Except the one on which I gave the receipt.

WavLTeEr Forv sworn and examined : g

The defendant deposited $1700 in American gold with the
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Bunk of Galena, en the 31l day of My, 1S61. Tha monoy-
was to be drawn out in gold. \When currency was deposit-
cd, the depositor could only draw for currency; when wold
was deposited, the depositor could draw @nld on his ¢hecks.

Question  What is tiie difference in value between Ainerie
can goul and Treasury notes?  (Objected to, by plaintiff’s
counsel.  Objection sustained by the Court, to. which ruling.
the defendant excepted.) The defendant drew out trom the
bank, on his check, $400 in gold. R

Question  What is the difitrence in value Letween currens,
ey and American gold? . ' ‘ \

The difference in value between curreney and American
gold is now 40 per cent.  American gold is now 40 per cent,
preminm. It is selling at 45 per cent,, we pay 40 per cent.
premium.

The balance due to the defendant on his deposit account
is §353,37.  The detendant drew out eurrency on all tiese
cheeks, and Tappropriated his gold to pay these cheeks.  The
defendant was entitled to-draw ont the full 31700 in gold, bug
having deawn auly $400 in gold, and having drawn checks
tor currency, I appropriated gold to pay’ them.

Cross xaMiNariox.

Gold was worth 12 per cent. at the time of the deposit by
the defendant.  On the 21st day of May, 1851, the detendant
drew 3300 in gold, on his check. Oun the 4:h day of May,
1861, the defendant drew out S100 i gold on his check. ‘

A party could draw in gold on lus check and they would
be paid in gold, but only until he drew to an amount cquatl
to his deposit in gold. It hie drew checks in carvency, they
veuald be paid until he drew out the amount on deposit.

C. C. P. ITonr testified us follows :

The fir-t draft was drawn on the 27th of June, 1860. Alse
a diatt on the 29th of June, :and one on the 30th day of June.
Dratt drawn on the 2n0d of July, and on the 3ed of July.—
No morein July.

Four dratts were drawn in the month of Augnst. The
greatest number were in the months ot” September and Octo-
ber. Six drafts drawn in November, forty-nine drafts drawn
in all.

I have examined the bank books, and can’t find any drafts
amounting to the $2.042,73 balance mentioned in Haskell's
Tetter of Nov. 21, 1860, Tuat amount is iirespective of any
particulnr drafrs.

Tuoatas MeDerarorr sworn and testified :

1 am the shipping clerk ot the Llinois Central Railroad
Company. Ilave been snch for over three years. I know
Kupfer shipped wheat to thie Bauk of Peru, account of K. G.
Parks.

On the Gth day of November, 1860, Iupfer shipped
.in Car No. 2153, 105 bags wheat, 16,240 lbs.

w9193, 149 ¢ b 20,008 *

W& 888, 147 ¢ ¢ 20453, ¢

SCREAEO BB S AT © 20,493, .
to the Bank of Peru account of R. G. Parks over tha Illindiy

. Central Railroad, The Railroad receipts were given to Kupfer.
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On the 8th day of November, 1860, Kupfer shipped to
Bauk of Pern, account of R. G. Parks,
in Car 2792, 159 bags wheat, 20314 Ihs.

¢33, 14k 0w 90185 w

Kupter took t ¢ TIl. Central Raiiroad receipts.

On the 15th Nov,, 1860, Kupfer shipped to Bank of Pern,
account R G. Parks,
Car 1542, 135 bags wheat, 20.219 Ibs.
SN0 013 TR S 20,006

On the 16th Nov., Kupter shipped to Bank of Pern, accunt
of RR. G. Parks,
Car 1202, 135 bags wheat, 20.636 1bs.

“ 910, 135 = & 90693 b
(13 150’ 152 (13 “ 2()‘928 (3

On the 17ih Nov.. 1860. Kupter shipped to the Bank of
Pern, account of R. G. Parks,

Car 1410, 135 bags wheat, 20.722 Ihs,

1 shipped all this grain. Know shipments were made of
my own knowledge.  The wheat in ears went away the follow-
ing day after receipts signed. [ signed all the recein's my-
sclt” of these five shipments.  The receipts were given to
Kupfer. I bave the stubbs of the receipts naw in my hand;
they were signed at the time of the shipments,

Plaintitl then ve-called €. C. P ITunt. who stated that he
never saw letter of eredit from Bank of Peru.  Never saw

" R. G. Parks to his knowledge.

Walter Ford ve ealled by plaintif.

I have uever scen letrer of eredis from Bank of Pern.—
Never havsre:n R. (4 Parks to my knowledge.

This was all the testimony off-red on the trial of said cauze,
both on tue part of the plaintiff, and on the part of the de-
fendant.

Detendant’s instructions.  1st, 2nd, and 8rd Grvex. The
4th, 5th, Gth, Tth and 8:h Rrruskp.

Reresen INsTrUCTIONS.

4th. It the jury believe from the evidence. that the Bank
of Pern gave one R. G. Parks a letter of credit anthorizing
Lim or his agent to draw on said Dauk of Pera for wheat, at
Galena, Danleith or Wareen, and that the letter of eredit was
shown to the plaintift, and the drafts sned on were afrerswards
drawn under said letter of credit, and shipments of wheat
were made to said Bank of Peru of the value of the amonnt
of said dratts, and that [llinois Central Railroad receipts for
said wheat were attached to said drafts and delivered to the
plaintiffs, and that atterwar Is the said wheat was delivered to
eaid Parks, and the said drafts or any of them were taken up
by said Parks, and settled by him with the said Bank of Pern,
and the eaid Bank of Pern failed to pay the plaintiff. then
the plaintifi wust pursue its remedy against eaid Bink of
Peru as to any dralt so scttled, unless the plaintift proves a
WRITEN guaranfy 1or the paymentof said dratts by said Kup.
fer.  And on the failure to yrove any such guaranty 1y wiirs
1xa, the jury must find for the defendant as to such drafis us
were scttled by said Parks, Rervsen. -

\
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5th. If the jury believe from the evidence, that the de-
fendant Kupter shipped wheat to the Bank ot Peru over tha
Ill}noxs Central Railroad, and drew drafts for the value of
sm(.i wheat, and delivered the receipts of the Filinois Central
Railroad Company for said wheat to said plantiff, attached
to drafts drawn on gaid Bank of Pern in favor of said plain-
tiff, then the possession ot the said Ilinois Central Railroad
receipts by said plaintiff, gave it the control over said wheat,
and it became the duty of the plaintift to obtain payment of
said drafts, before allowing the wheat to be delivered to said
Bank of Pern, or ta other persont; aud in case the jury be.
lieve from the evidence, that the said plaintiff did allow said
whest to pass from its control, and delivered it to other par
ties, then tho plaintiff cannot rezover on said drafts without
acconnting for the value of said wheat. Rerrsep.
6th. 1f the jury believe that by the terms of the contract
between the partics in this suit, that the said drafts were to bo
gent to tho DBank of Peru for collection, and that the same
were paid to the Bank of Pern, and said Bank of Pern neg-
lected to acconnt for and remit as advised by the Bank of
Galena, then the Bank of Pern was the agent of the Bauk of
Galena in remitting said amount so collected: and in failing
80 ta do, the plaintifis remedy is against the Dank of Peru,
and not against the defendant. Rrru-re.
7th, If the jury believe from the evidence, that the de-
fendant made o special deposit of American gola with tho
plaintift; and the plaintiff appropriated said gold on the cur-
rency account of said defendant, then the defendant is entitled
to the difference in value between currency and goidi—
REruseD,
8th. If the jury believe from the evidence. that the Bank
of Peru authorized the drafts sued on to be drawn, and that
the said drafts were drawn under such authovity, then ‘the

Bank of Galesws hecame the principal debtor to the plaintifl} -

and the said draits were in the nature of accopted dratts, and
any vromise on the part of Kupter is a collateral promise,
and the law requires should be a distinct and positive prom
jse in writing by the defendant to the plaintiff.  Rurcsko.
To the refusal of the Cours to give said instructions, the do-
fendant then excepted.
Verdict of jury. see page 108.
Defendant made o motion for new trial on page 108,
Defendant filed Appeal Bond 22nd June, 1863.
ERRORS ASSIGNED,
In overruling the motion for a new trial.
In rendering judgment.
In admitting improper evidence.
In rojecting proper evidence
. In givirg improper instructions.
> Tn refusing to give j-roper instructions.

Because verdict of the jury is against the law in said

‘QQC!!P&&H

casc.
8. Decause the verdict is against the evidence.
9. Because the jury disregarded the law and the evidence

in said case.
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