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SUPREME COURT OF ILLINOIS.

APRIL TERM, A.D. 1864,

GEORGE HATCH,
Defendant’ below, and Appellant,
vS.
AMORY BIGELOW, \  Appeal from Cook.

and

JOSIAH T. MILLER,
Plaintiffs below, and ‘Appellees.

BRIEF OF APPELLEES.
10,

The recital in the marshall’s deed is sufficient préma facie proof
of the assignment of the certificate of sale.
Stephenson v. Thompson, 18 I11. 186.
Wiley v. Bean, 1 Gilman, 302.

II.

The rule requiring proof of payment of the purchase-money by
the party claiming against an unrecorded deed, does not apply to
judgment creditors. For,
First. The creditor usually has to buy in the land himself, and no
money is in fact paid.
Second. Our statute expressly names creditors as well as pur-
chasers, and declares that as to both, the deed shall be void until
recorded. ¥
In this instance, however, the marshall’s return shows that the
money was paid, if any such proof is required.
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ITI.

The possession in this case was not such as the law requires, to be
notice of an unrecorded deed.

The evidence shows that both parties claim uunder Pomeroy, the
execution debtor ; that Pomeroy owned the south half of Block 18,
and one Wendall the north half. That Kertoot built a fence for Pom-
eroy and Wendall round the whole block. That there might have
been a fence between Pomeroy and Wendall. That there was no
fence between the lot in question in this suit and the other lots be-
longing to Pomeroy, and nothing to distinguish one lot {from another.
That Pomeroy sold the three lots south of Lot 5, to one Dyer. That
in December, 1856, he sold this lot to Lushbaugh, and gave him a con-
tract for a deed, and the contract was not recorded.

Lushbaugh did not build on the land, or do anything to it, but Ker-
foot, acting for all the parties, or all the parties acting conjointly, had
a sidewalk built along the whole front of the block, in front of all the
lots formerly held by Pomeroy, and in front of all of - Wendall’s.

Kerfoot, also, as agent for Lushbaugh, put up a board on the fence
in front of his lot, saying, “ For sale by S. H. Kerfoot & Co., 48
Clark st.”

The judgment became a lien on the land September 28, 1657 ; exe-
cution was issned within the year, and returned unsatisfied. An alias
was issued in 1862, and the land sold.

There was no building on the land in 1857—the plaintift’s printed
abstract which reads 1859, is a mistake. See Record.
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Fourth. Because there is no case in the books holding so slight a
possession sufficient notice of an unrecorded deed.

Fifth. Because, if this possession is sufficient, our recording laws
are made well nigh a nullity.

For fuller citation of the above authorities, and additional illustra-
tions of them, the Court is respectfully referred to the written argu-
ment filed by appellees in this case.

® - GEORGE PAYSON, axp
CHARLES H. HAPGOOD,
Attorneys for Appellees.

Nore.—The abstract, (pp. 16—31), reads, Certified copies judgments, S. J. Miller, &e.
It should read, J. T. Miller, &c.



(7/ //4/1/ V%Lk// 2./, /Fi

%Kﬂy/@ f//f




