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BRIEF QF COUNSEIL I'OR APPELLANTS.
Points and Authorities.

1st. This was an executed contract between Brewer, the payee of the
notes sued on, and Dodge the principal of the makers ot the said notes.
Dodge having received the deed of Tlobson, a third party, for the land for
S S party,
which the notes were given, which deed contained covenants of warranty,
lie, (Dodge,) must rely on the covenants in the deed.
Merraecther et al. vs. Swmith, 2 Scam. 31,
Hays vs. Smith, 3 Scam., 427.
Condrey vs. West, 11, 1lls., 1406.
The facts of this case, as appears from the Record, are as follows :
On the 16th day of August, 1856, Tris ITobson sold to Joseph Brewer
the S. E. N. E. sec. 31, T. 24, N. R. 1 W., and made him a deed for the
same on the same day, which deed was never recorded.

On the 10th day of Sept., 1857, Brewer sold the same land to Dodge,
one of the defensants, and receieved theretor the two notes sued on,
Endicott signing them as security. On the second day of December,
1857, Brewer gave up his deed to Ilobson, and by a mutual agreement
between all the parties, TTobson made a new deed to Dodge for the land,
(See Record, pages 13, 14, 15, 16, 17.)

On the 8th day of Sept., 1856, .and atter ITobson had sold the land to
Brewer,"and while Brewer was in possession of, the same under and
unrecorded deed, B. S. Prettyman recovered a judgment in the McLean
County Circuit Court against the said Iris TTobson for $104, and costs
of suit. On this judgment an execution was issued and returned by the
Sheriff, §23 made ; leaving a balance of $S1 and costs, unpaid.  On the
21st day of March, 1857, an alins execution was issued on this judgment,
and returned by the Sherift' that he had levied on SE NE sce. 31, T. 24,
N. R. 1'W., (the land for which the notes sued on were given), and that
he had sold the same on the 17th day of June, 1857, to the plaintiff' in
the exccution. The fifteen months allowed for the redemption of this
Jand would have expired on the 17th day of Sept., 1858.

ITobson was anxious to redeem this land from this sale. ® Before the
time for redemption expired IHobson procured the witness, U. S. Iodge,
to assist him about redeeming the land. (See Record, pages 29, 30.)
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The fifteen months were about to expire. The witness Hodge knew
that Willard, of Peoria, had a judgment against Ilobson betore a justice
of the Peace of Mc Lean County, on which he could redeem this land for
Ilobson, by filing a transcript in the Circuit Clerk’s oftice. Ilodge then
went to Willard and obtained his consent to use the judgment for the
purpose of redeeming the land for ITobson. Ilobson was to furnish the
money to redeem the land, and also the money to pay oftf Willar®s little
judgment, which he did do, before the land was redeemed.  (See Hodge's
testimony, Record, page 30.) On the 16th day of Sept., 1858, and before
the expiration of the fifteen months from the date of the Prettyman sale,
Hodge filed a transeript of the Willard judgment against TIobson in the
office of the Circuit Clerk; obtained an exeecution, and on the same
day redeemed the land from the Prettyman sale, and paid the Willard
judgment off, or at Ieast had the money in his hands for Willard, and
the Sheriff on that day filed a certificate of redemption of the land from
the Prettyman sale, in the proper office.  (Sce Record, page 34.)  This
ought to have been the end of this matter. DBut the witness, Hodge,
supposed and so advised Iobson, that it was necessary to perfect his
(ILobson’s) title; that he should have the land sold on the Willard
execution, and let Willard bid it oft, and then deed the land back to
witness, [Todge or ITobson himself.  Accordingly theland was sold and bid
ofi to Willard, on the 25th day of October, 1858, and the Sheritl on that day
made to Willard a deed for the land, which is the deed given in evidence
by defendants.  On the 28th of Oct., 1858, three days atter, Willard, in
pursuance of his agreement with Hodge, made a quit-claim deed back to
the witness Hodge, for Ilobson’s benetit, Ilodge was ready and willing
all the time to make a deed to Ilobson, and did make a deed before the
commencement of this suit.  (See Record, page 30.)

The notes sued on became due on the 10th of September, 1858.  On
the 8th or 9th of Oct., 1858, and after Ilohson had redeemed the land
from the Prettyman sale, as atoresaid, the defendant, Dodge, went to
Brewer, who still held the notes, and for the purpose, as we say, to find
some captious reason to avoid his contract with Brewer, and told Brewer
that he had the money and would pay the notes if he could get a good
deed. Drewer told him that he could not make the title good, and
further told him, and we think very properly under the circumstances,
that he would see Hobson about it.  Brewer did see TTobson in a fow
days after, and he and Hobson went together to see Dodge. At this
interview Iobson told Dodge what he had done towards making the
title good, and that it would be made good, and offered to give any
security or mortgage on his farm that it would all be right. Dodge is
still captious, and says that he will have nothing to do with theland,
(See Record, page 32.) ‘ .

The only remaining evidence in tlie record is that offered by_the de-
fendants to show that in the Fall of 1858, ITobson was insolvent; that
Dodge got nothing by his covenants in ITobson’s deed, and therefore
Dodge ought not to be required to rely on his covenants in his deed.

g 8 1 :
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T» this the plaintiftsreplylby the evidence that ILobson, at that time, was
voa e ) b
worth $§5,000, in unincumbered real estate, in Me Lean County, and
therefore the covenants of warranty in his deed to Dodge was ample and
abundant security toDodge.  This being the evidence, even if the title to
the land was incumbered at the time Dodge oftered to pay the notes,




on the 8th or 9th of Oct., 1858, which we do not concede, it was clearly
the duty of Dodge, under {his cvidence, to have relied on his
covenants of warranty in his deed. Tt cannot be said with any propriety
that there was any fraud practiced on Dodge by Hobson and Brewer to
induce him to receive the deed directly from Hobson, instead of Brewer.
The whole transaction was in the utmost good faith. And it clearly
appears from the evidence in the Record, that Hobson acted honestly in
trying to keep his covenant good; and by the evidence given and that
offered to be given by the plaintiffs, it fully appears that Hobson did keep
his covenants to Dodge, good, and by this evidence the title to the Jand
is still, to this day, in Dodge, perfect and uninenmbered.

2nd. It Dodge intended to hold Brewer responsible for the covenants
in Hobson’s decd, he should have secured a guaranty from him. Con-
drey vs. West, 11 Tlls.,, 146. But nothing of this sort is done.

3rd. There could be no failure of the consideration of the notes sued
on, because Dodge had received a deed for the land, and had never been
disturbed in the possession of the same, and the title in him was perfect
and free from incumbrance at the time of the commencement of this suit.

4th. The Sheriti’s deed to W. A. Willard was improperly admitted in
evidence, because there is no evidence given by the defendants of any
judgment on which such a sale could have been made, without evidence
of such a judgment; the Sherift’s deed is absolutely void. The Court
will presume nothing in favor of a Sherift’s deed.

Davis vs. McVickers, 11 Tlls, 327.
Heath et al. vs. Nacman, 11 Smede & Marshal's Reports, 201,

Hth, If the defendants had pleaded all the matters proven, such a plea
would havr been obnoxious to a demurrer, because it is not pretended by
the evidence in this record that the title was not good and tree from all
incumbrance at the commencement of this suit. In the case of Duncan
et al. va. Charles, 4th Scam. 561,.the Court sustained a demurrer to the
6th plea beeause it did not aver a want of title at the commencement of
the suit. The same point was decided in the case of Gregory ct al.
va. Secott, 4+ Scam., 392, and in numerous other cases in this Court.

Gth. The Court should have allowed the plaintifts to prove that
the title to the Jand was good and free frem incumbrance at the time of
the commencement of this suit. The Court erred in excluding the
evidence offered by the plaintiffs on this point.

Same authorities as above.

(Ree Reenrd, page 3+.)
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Tth. A party cannot rescind a contract of sale (and more particularly
tn executed conteact like this), and at the same time retain the consid-
eration hehasreceived. Ile must puttheother party in as good a condi-
tior. as he was before the sale by a return of the property purchased.
Buchenaw vs. Horney, 12 1lls., 338,  Jennings vs. Gage, 18 Tlls. 613.

In this case Dodge seeks to avoid the payment of the notes, while he
still retains the land for which the notes were given, when it fully
appears by the evidence given and that offered to be given by the
plaintifts, thst the title to the same, betfore the plaintifts seek to coerce
payment, was pertect in him and free from incumbrance.

8th. The evidence in the record clearly shows that at the time Dodge
went to Brewer, on the 8th or 9th of Oct., 1858, the land had been re-
deemed on the 16th of Sept., 1858, from the Prettyman sale by Hobson’s
money, and a certificate of redemption on file in the proper oftice, and
need not and would not have been sold on the Willard execution it
Hobson had not been wrongly advised by Hodge, his agent; so that in
fact the land was then free from incumbrances. IIodge supposed and
so advised Ilobson, that a sale was necessary to perfect the title. IIob-
son not only furnished the money to redeem the land from the Pretty-
man sale, but also furnished the money to pay, and did pay the Willard
judgment under which the land was redeemed, and this too, according to
the testimony of Iodge, was done before the interview on the Sth or
9th of Oct. Dodge was bound to know what was on the record, and in
law did know; so that he then knew that the very thing and the only
thing that he complained of—the Prettyman sale—had been redeemed
and a certificate of redemption on file, and had been there since the 16th
ot Sept. previous, so that nothing remained but the Willard judgment of
twenty-five or thirty dollars, and this money was then in the hands of
Hodge, by the direction of Willard himself, to pay it off. And the sale
that was afterwards made, on the 25th Oct., 1858, "was only made
through an error of judgment on the part of Hodge, who was acting as
the adviser of Hobson, and only for the purpose of making the title good
to Dodge. Certainly this Court will not allow the rights of these plain-
tifts to be divested by this error of judgment on the part of IHodge and
Hobson in adjusting and perfecting this title. It may be well said that
it Dodge wanted the land and not covenants, he then had it, without the
possibility of his title ever heing even clouded.

9th. Inmasmuch as the Court allowed the defendants to give in evidence
the Sheritt’s deed to Willard, dated October 25th, 1858, after the inter-
view between Dodge and Brewer on the 8th or 9th of Oct., it was mani-
festly right that the Court should have allowed the plaintiffs to give in
evidence the deed from Willard to Hodge, dated 28th of Oct., 1858, only
three days after-the date of the Sherift’s deed to Willard, and the deed
from ITodge to ITobson, made betfore the commencement of this suit, and
to explain how these deeds came to be made, and to show that they were
made only for the purpose of perfecting the title already made by ITol-
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son to Dodge. The Cowrt therefore crved in exclnding from the jury
the evidence offered by the plaintift on this point.

(See Record, page 24.)

10th. The defendant (Dodge) having received the deed for the land di-
rectly from Hobson, he thereby put it out of the power of Brewer to perfect
any defect that there might be in the title, and when called upon by
Dodge, Brewer very properly said that he would see Hobson about it.
When Hobson is seen, he not only says that he ean but will make the
title good, and ofters to secure it. There is therefore no reasonable ex-
cuse in this evidence, nor in this whole record, for Dodge to seck to re-
scind this econtract, or to avoid the payment of' these notes.

11th. By the evidence in the record’there is no defect in the #tle, and
nothing complained of* but the incumbrance Jotf the Prettyman judg-
ment of $104, and costs of suit; §23 of which was made,without levy,
and the balance was paid by Hobson, as above stated, on the 16th day of
Sept., 1858, before the interview between Brewer and Dodge, on the 8th
or 9th ot Oct. following,

12th, The Prettyman judgment against Hobson was rendered after
ITobson had sold the land to Brewer, and while Brewer was in possession
of the land under an unrecorded deed from Hobson. It is therefore
doubttul, to say the least of it, whether the judgment was ever a lien on
this land. Hobson very properly said to Holmes, the Attorney of Pret-
tyman, that this judgment was not a lien on the land, because he had
sold it hefore the judgment was rendered.

13th, The first and second instruetions given by the Court for the de-
tendants, were clearly wrong, in this: That they both authorize the jury
to pass on questions of law rather than fact, and so far as they do state
the law it is erroneously stated, and would therefore necessarily mislead
the jury. (See Record, pages 85, 36.) They are wrong, for the reason
that they state the law to be that Dodge conld abandon his contract with
Brewer, without ever tendering or oftering to tender back the property
purchased. This is certainly crroneous,

14th. The third instruction given by the Court for the defendants was
manitestly without any evidence in this record to support it, and for this
reason is highly caleulated to mislead the jury.

This instruction is hased upon the assumed state of facts, which do not
exist in the record, that ITobson and Brewer “both admitted” that the
title to the land was not good, and that the Sherift’s sale was good and
would take the land, The assumption upon which this instruction is
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based, is not only violently rebutted by the evidence in the vecord, but
is absolutely contradicted 1»\ the evidence of Hobson, who not only said
the title could and would be made good, hut offered to give any security,
or give a mortgage on his farm, that it would all he ll«rht

15th. Under the evidence in this record, the Court should have given
the first instruction asked for by the plamt1ﬁ~ without the quahﬁmtmn
annexed to it. The Court encd m retusing it.

16th. The Court erred in not granting a new trial.

Ifor the reagons set forth abov e, the Court should have granted the
new trial.  And for the reasons above set forth, and for othor auses in
the record, this cause should be reversed and remanded.

ITANNA & SCOTT,
Counsel for Appellants.
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STATE OF ILLINOIS

OTTAWA, APRIL TERM, 1861.

DEAL & DEAL, Appellants,
vs. APPEAL FROM McLEAN.
DODGE & ENDECOTT, dppellees.

Reply of the Counsel of the Appellants to the Argument of the
Appeliees.

We have been furnished.with a copy of the argument of the coun-
gelf of the appellees, and would not reply to it, but for the fact that
the testimonyis obviously ‘distorted;and mis-stated. .. If :this: mis-
gtatement” of ‘the evidence: had<occurred but oxcE, we:would :not
complain; but when it is 7epeated so often, we feel it to be our duty
to call the attention of the court to it, and respectfully ask the at-
tention of the court to the evidence as it is in the printed abstract,
and also in the original manuscript record. The counsel for the
appellees has repeated, again and again, that Brewer and Hobson
“both admitted”’ that the title was out of them, when there is no
such thing in the record at all. This is the very thing that we
complain of as having been embodied in the 8d instruction given for
the appellees below, and noticed in the 14th point of our argument.
All that Brewer ever said about this is to be found on page 27 of
the record. Dodge said to Brewer, “You know the deed I have is
not good.”” Brewer said he knmew that. Brewer said that he
could not make the deed good, but he would go and see Hobson
about it.” This was in the conversation on the 8th or 9th of
October, after the notes had become due on the 10th of September
previous. The court will bear in mind that these parties are all
farmers—men unused to transacting legal business—they talk as
farmers, not as lawyers. - In speaking' of this incumbrance of the
Prettyman judgment, they call it a defect in the title. By refer-
ence to the record, the court will see that the incumbrance of the
Prettyman judgment had then been removed by Hobson himself,
or rather by Hodge for Hobson, on the 16th of September previous.

In a few days after this interview, Brewer did see Hobson, as he
agreed, and they both went together to see Dodge. Counsel says
that Brewer and Hobson “both admitted that the title was out of




them and in Hodge, and that they could not do anything then.”
There is not only no such evidence as this in the record, (page 32,)
but the evidence in the record shows that the deed that was made
to Hodge by Willard, was not made until the 28th of October after-
wards. At this interview, Hobson, “in the presence of Brewer,
told Dodge that the title was then incumbered; that he was making
arrangements to perfect the title to the land; that he would give
him any security, or a mortgage on his farm; that the title would
be all right.”  (Record, page 32.) This is a very different thing
from admitting (as the counsel says) that the title was in Hodge,
and that they could not do anything.

Now, how did the title stand on this day, as shown by the cvi-
dence in this record? The court will remember that this is a few
days after the interview between Dodge and Brewer on the Sth or
9th of October. It stood thus: Hodge, as the friend and agent of
Hobson, had received from Hobson the amount necessary to re-
deem the land from the Prettyman judgment, and also the amount
necessary to pay the Willard judgment, under which he was going
to redeem the land.  (Record, page 30.) On the 16th of Septem-
ber, 1858, and before this interview, Hodge redeemed . the land as
the agent of Hobson—not Willard—and caused a certificate of re-
demption to be filed in the proper office. - (Record, page 34.) TFor
the purpose of collecting the Willard judgment, Hodge was his
agent, and when the money was in his hands for the purpose of pey-
ing it off, it was to all Zntents and purposes paid, and the only use
that was made of the judgment was to redeem the land from the
Prettyman sale. And Hodge on this very day could have entered
the Willard judgment satisfied, and ordered the sheriff to return
the execution satisfied, and this land would have been free from in-
cumbrance on that day. It was, then, in reality, free from any
legal incumbrance. But Hodge, not being a lawyer, supposed that
a sale under this judgment was necessary to make the title perfect.

Willard had nothing to do with this matter at all, and did noth-
ing but consent that Hodge might use his judgment to redeem the
land for Hobson. The sale was made at Bloomington on the 25th
of October, and on the 28th, at Peoria, Willard made the deed
back to Hodge for Hobson. The evidence does not show that Wil-
lard was ever at Bloomington. It is not true by this evidence, as
the counsel says, that the Prettyman sale was removed, by Willard
putting a stronger one on it. This evidence shows beyond a doubt
that this judgment of Willard's was paid to Hodge before the tran-
seript was even filed, ann’only used for the purpose of redeceming
this Jand. If Hodge and Hobson had been familiar with legal
business, this matter could have all been closed up on the 16th of




September, but Hodge supposed it was necessary to make the sale
when there was no necessity for it.

We do not deem it necessary to review the decisions and au-
thorities quoted by the counsel for the appellees, for the reason that
they are applied to an assumed state of facts, that do not exist in

the record.

In justice to the counsel for the appellee, we would say that we
do not believe he would intentionally mis-state the evidence, but
he must have done it without a careful reading of the printed ab-
stract which we furnished him.

In answer to the 5th point made by us, the counsel says that the
cagse of Duncan et al vs. Charles, (4th Scam., 561,) does not sus-
tain the point made by us. In reply to this, we wish to say that
the court in the decision on page 568, at the bottom of the page,
hold the very language we have used in stating our point.

HANNA & SCOTT,
Counsel for Appellants.
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~STATE ‘OF ILLINOIS,

Supreme Gomd, Thivd Grand Division,
OTTAWA, APRIL TERM, 1861.

DEAL & DEAL, Appellants,
APPEAL FROM McLEAN.

vs.
DODGE & ENDECOTT, Appellees.

Reply of the Counsel of the Appellants to the Argument of the
Appeliees.

We have been furnished with a copy of the argument of the coun-
self of the appellees, and would not reply to it, but for the fact that
the testimony is Obviously distorted and mis-stated. If this mis-
gtatement of the evidence had occurred but ONCE, we would not
complain; but when it is 7epeated so often, we fecl it to be our duty
to call the attention of the court to it, and respectfully ask the at-
tention of the court to the evidence as it is in the printed abstract,
and also in the original manuscript record. The counsel for the
appellces has repeated, again and again, that Brewer and Hobson
“both admitted’’ that the title was out of them, when there is no
such thing in the record at all. This is the very thing that we
complain of as having been embodied in the 8d instruction given for
the appellees below, and noticed in the 14th point of our argument.
All that Brewer ever said about this is to be found on page 27 of
the record. Dodge said to Brewer, “You know the deed I have is

not good.” Brewer said he knmew that. Brewer said that he
could not make the deed good, but he would go and see Hobson
about it.” This was in the conversation on the 8th or 9th of

October, after the notes had become due on the 10th of September
previous. The court will bear in mind that these parties are all
farmers—men unused to transacting legal business—they talk as
farmers, not as lawyers. In speaking of this incumbrance of the
Prettyman judgment, they call it a defect in the title. By refer-
ence to the record, the court will see that the incumbrance of the
Prettyman judgment had then been removed by Hobson himself,
or rather by Hodge for Hobson, on the 16th of September previous.

In a few days after this interview, Brewer did see Hobson, as he
agreed, and they both went together to see Dodge. Counsel says
that Brewer and Hobson ‘both admitted that the title was out of




them and in Hodge, and that they could not do anything then.”
There is not only no such evidence as this in the record, (page 32,)
but the evidence in the record shows that the deed that was made
to Hodge by Willard, was no¢ made until the 28th of October after-
wards. At this interview, Hobson, “in the presence of Brewer,
told Dodge that the title was then incumbered; that he was making
arrangements to perfect the title to the land; that he would give
him any security, or a mortgage on his farm; that the title would
be all right.”  (Record, page 32.)  This is a very different thing
from admitting (as the counsel says) that the title was in Hodge,
and that they could not do anything.

Now, how did the title stand on this day, as shown by the evi-
dence in this record? The court will remember that this is a few
days after the interview between Dodge and Brewer on the 8th or
9th of October. It stood thus: Hodge, as the friend and agent of
Hobson, had received from Hobson the amount necessary to re-
deem the land from the Prettyman judgment, and also the amount
necessary to pay the Willard judgment, under which he was going
to redeem the land.  (Record, page 30.) On the 16th of Septem-
ber, 1858, and before this intervicw, Hodge redeemed the land as
the agent of Hobson—not Willard—and caused a certificate of re-
demption to be filed in the proper office. (Record, page 34.) Tor
the purpose of collecting the Willard Judgment, Hodge was his
agent, and when the money was in his hands for the purpose of pey-
ing it off, it was to all intents and purposes paid, and the only use
that was made of the judgment was to redeem the land from the
Prettyman sale. And Hodge on this very day could have entered
the Willard judgment satisfied, and ordered the sheriff to return
the execution satisfied, and this land would have been free from in-
cumbrance on that day. It was, then, in reality, free from any
legal incumbrance. But Hodge, not being a lawyer, supposed that
a sale under this judgment was necessary to make the title perfect.

Willard had nothing to do with this matter at all, and did noth-
ing but consent that Hodge might use his judgment to redeem the
land for Hobson. The sale was made at Bloomington on the 25th
of October, and on the 28th, at Peoria, Willard made the deed
back to Hodge for Hobson. The evidence does not show that Wil-
lard was ever at Bloomington. It is not true by this evidence, as
the counsel says, that the Prettyman sale was removed, by Willard
putting a stronger one on it. This evidence shows beyond a doubt
that this judgment of Willard's was paid to Hodge before the tran-
script was even filed, ann only used for the purpose of redeeming
this land. If Hodge and Hobson had been familiar with legal
business, this matter could have all been closed up on the 16th of




them and in Hodge, and that they could not do anything then.”
There is not only no such evidence as this in the record, (page 32,)
but the evidence in the record shows that the deed that was made
to Hodge by Willard, was no¢ made until the 28th of October after-
wards. At this interview, Hobson, “in the presence of Brewer,
told Dodge that the title was then incumbered; that he was making
arrangements to perfect the title to the land; that he would give
him any security, or a mortgage on his farm; that the title would
be all right.”  (Record, page 32.)  This is a very different thing
from admitting (as the counsel says) that the title was in Hodge,
and that they could not do anything.

Now, how did the title stand on this day, as shown by the evi-
dence in this record? The court will remember that this is a few
days after the interview between Dodge and Brewer on the 8th or
9th of October. It stood thus: Hodge, as the friend and agent of
Hobson, had received from Hobson the amount necessary to re-
deem the land from the Prettyman judgment, and also the amount
necessary to pay the Willard judgment, under which he was going
to redeem the land.  (Record, page 30.) On the 16th of Septem-
ber, 1858, and before this intervicw, Hodge redeemed the land as
the agent of Hobson—not Willard—and caused a certificate of re-
demption to be filed in the proper office. (Record, page 34.) Tor
the purpose of collecting the Willard Judgment, Hodge was his
agent, and when the money was in his hands for the purpose of pey-
ing it off, it was to all intents and purposes paid, and the only use
that was made of the judgment was to redeem the land from the
Prettyman sale. And Hodge on this very day could have entered
the Willard judgment satisfied, and ordered the sheriff to return
the execution satisfied, and this land would have been free from in-
cumbrance on that day. It was, then, in reality, free from any
legal incumbrance. But Hodge, not being a lawyer, supposed that
a sale under this judgment was necessary to make the title perfect.

Willard had nothing to do with this matter at all, and did noth-
ing but consent that Hodge might use his judgment to redeem the
land for Hobson. The sale was made at Bloomington on the 25th
of October, and on the 28th, at Peoria, Willard made the deed
back to Hodge for Hobson. The evidence does not show that Wil-
lard was ever at Bloomington. It is not true by this evidence, as
the counsel says, that the Prettyman sale was removed, by Willard
putting a stronger one on it. This evidence shows beyond a doubt
that this judgment of Willard's was paid to Hodge before the tran-
script was even filed, ann only used for the purpose of redeeming
this land. If Hodge and Hobson had been familiar with legal
business, this matter could have all been closed up on the 16th of




September, but Hodge supposed it was necessary to make the sale
when there was no necessity for it.

We do not deem it necessary to review the decisions and au-
thorities quoted by the counsel for the appellees, for the reason that
they are applied to an assumed state of facts, that do not exist in
the record.

In justice to the counsel for the appellee, we would say that we
do not believe he would intentionally mis-state the evidence, but
he must have done it without a careful reading of the printed ab-
stract which we furnished him.

In answer to the 5th point made by us, the counsel says that the
case of Duncan et al »3. Charles, (4th Scam., 561,) does not sus-
tain the point made by us. In reply to this, we wish to say that
the court in the decision on page 568, at the bottom of the page,
hold the very language we have used in stating our point.

HANNA & SCOTT,
Counsel for Appellants.
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promissory notes, and the common counts.

Plea of general issue, and stipulation of plaintiffs and defendants
that all matters that could be properly pleaded should be given in
evidence under the general issue.

Trial by jury at the December term, 1860, and verdict for defen-
dants. Motion for a new trial. Motion overruled, and judgment
on the verdict. Appeal prayed and granted to the Supreme Court.

Bill of exceptions.

Plaintiffs read in evidence, without objection, two promissory
notes—one dated September 10, 1857, for $385, at.twelve months,
signed by the defendants, and payable to Joseph H. Brewer, and by
him assigned to the plaintiffs, and one other note, dated. Sept. 10,
1857, due in 12 months, for $330, signed by the defendants, and
payable to Joseph H. Brewer, and by him assigned to the plaintiffs.
Plaintiffs here rested their case. ;

The defendants then gave the following evidence :

John Webber testified that he saw the notes in the hands of
Brewer, the payee, in November after the same became due ; that
Brewer told him that the notes were given for the purchase money
of the SE} NE}, section 31, township 24, north range 1 west,
being the land that he had bought of Iris Hobson, and by him sold
to Willis Dodge. Endicott was security on the notes. The land
was partly broke—no house or fence on the same.

The deposition of J. W. Hangerread, who testified that the deed
hereunto attached and made a part of this deposition, was written -
by myself. - At the time of the execution of said deed, Joseph -
Brewer, Iris Hobson and his wife, and Willis Dodge, were present,
Brewer spoke to me about making the deed: said that he had
bought the piece of Iris Hobson and had a deed for it, and had
sold the land to Willis Dodge, and wanted a deed made from Hob-
son to Dodge, and give up the deed he had from Hobson. He said
in the presence of Dodge, and to Dodge, it would save the expenses
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of recording the deed from to him. Brewer said that a deed from
Hobson to Dodge would be just as good and save that expense.
Brewer paid for making the deed hereunto attached. Brewer and
Hobson were talking before this deed was signed, to Dodge, and
they both said that it (the land) was free from incumbrance. The
deed from Iobson to Brewer was then given up and this one deliv-
ered up to Dodge. Brewer came after me to make the deed, and I
told him while we were alone that T thought it could be done as
above stated. At the time of the delivery of the deed, Dodge paid
some money to Brewer, don’t exactly recollect the amount, but
think that it was fifty dollars, and the money then paid was not to
be duc until the Christmas following, and the interest was deducted.
Dodge cannot read nor write. I was at that time an acting jus-

tice of the peace.

The deed attached to this deposition is the deed from Iris IIcL-
son and wife to Willis Dodge for the SE} of the NE} section 31,
township 24 north, range 1 west—40 acres—warranty deed, con- .
taining the usual covenants, recorded February sixth, 1858.

The defendants then read in evidence the record of a judgment
in the McLean county circuit court rendered on the eighth day of
Sertember, 1856, in favor of B. S. Brettyman against Iris Hobson
for the sum of $104 and costs of suit.

The defendants then read in evidence an execution issued on said
judgment, dated the 30th day of September, 1856, with the sheriff’s
return thereon, $23 made, returned to be re-issued.

Tho defendants then read in evidence an alias execution issued
on said judgment, dated 21st day of March, 1857, with the sheriff’s
return thereon, that he levied the said exccution on the SE} of the
NE1, section 31, township 24 north, range 1 west, as the property
of Iris Hobson, that on the 17th day of June, 1857, he sold said
tract of land on said execution to the plaintiff in execution.

The defendants then read in evidence a sheriff’s deed to W. A.
Willard for the SEL of the NE} section 31, township 24, north
range, 1 west, on a sale made on execution issued, a transeript judg-
ment in the McLean circuit court, on which the said Willard re-
deemed the said tract of land from the Prettyman judgment and
sale. Deed date 25th of October, 1858, and file for record De-
cember 16th, 1858.

James Endicott testified that on the eighth or ninth of October,
1858, witness went with Dodge to see Brewer at his house. Dodge
then asked Brewer if he had the notes (meaning the notes sued on.)
Brewer answered that he had. Dodge asked Brewer to state over
the conversation they had at the office of Esq Hanger. Brewer
then stated the conversation the same as Hanger stated it in his de-
position. Witness saw money in the side pocket of Dodge—a
large roll of bills, some gold, and some silver; don’t know how
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much. Dodge then told Brewer that he had the money to pay
notes, and would do so if he could get a good deed. Dodge said,
“Brewer, you know the deed I have is not good.”  Brewer said that
he knew that Brewer said he could not make the deed good, but he
would go and see Hobson about it. Dodge then told Brewer that
he would abandon the premises, and went and left premises and
never returned. Dodge told Brewer that he would make him a deed
for the land if Brewer would pay the $100 that he had paid on the
land. Brewer said that he hadn’t the money. Brewer asked
Dodge if he would take Hobson’s note. e said he would if Hob.
son would give security. On cross-examination the witness stated
thut he went to Brewer’s at the request of Dodge, to be a witness
for him ; and that the defendant, Endicott, is an uncle to his
GRANDFATHER.

J. B. Ayers testified that he had known Iris Hobson for a good
many years, and that in the fall of 1858, Hobson by common report
was considered “ hard up.”  There were judgments before the Jus-
tices of the peace against him, and he was very mnch embarrassed
by them. Witness knew the land in question. In the summer of
1856 it was partly broken—no house or fence on it. Iobson had
some wheat on it, how mueh fe did not know, nor whether he har-
vested it or not. On cross-examination, stated that Hobson had
paid all the judgment against him, so far as he knew ; that William
Hodge, Hobson'’s brother-in-law, told him that Hobson was very
much embarrassed. Witness knew that Hobson had land at the
time that was not incumbered so far as he knew.

Cooper testified that he was a constable in 1858, had executions
against Hobson, got the money on all of them ; Hobson was con-
sidered nearly  wound up.” Witness knew the land in controver-
sy. Nearly all broke up—badly done—a great many weeds
grown up on it in 1856-'7.

Defendants here closed their case.

The plaintiff then introduced the following rebutting evidence :

Jacob Sholts testified that on the eighth or ninth of October,
1858, he was at the house of Brewer and heard a part of the con-
versation between Brewer and Dodge, that witness, James Endi-
cott, testified about. Witness heard Dodge tell Brewer that he
had the money and would pay the notes if he could get a good

deed. Brewer told Dodge that he would see Hobson aboutit. This
was all that witness heard.

U. 8. Hodge testified that in September, 1858, Hobson came to
witness to get witness to assist him about redeeming the land in
controversy, sold on the judgment in favor of Prettyman. Witness
knew that Willard, of Peoria county, had a small judgment against
Hobson before a justice of the peace. Witness went to Willard
and told him that he could make his judgment by taking a tran-
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script and filing the same in the office of the circuit court and re-
deeming a piece of land that had been sold on an execution against
Hobson, and that Hobson would furnish the money to redeem the
land. Willard consented that witness might take the transcript and
redeem the land in his name by Hobson furnishing the moncy, and
when the sheriff’s deed was made to him he (Willard) would deed
the land back to witness for Hobson's benefit. Iobson did furnish
the money to redeem the land from the Prettyman judgment, and
also the amount to pay Willard; and witness did on the 16th day
of September, 1858, as the agent of Hobson, redeem the land in
controversy, in the name of Willard from the Prettyman judgment.
On the 28th of October, 1858, witness received a deed from the
said Willard for the land in controversy ; witness had no interest
whatever in the land, and was ready and willing at all times, after
he received a deed from Willard, to make a deed to Hobson for said
land. All that witness done in the premises he done at the instance
of Hobson and at his request to perfect his (Hobson’s) title to said
land. Witness thought and so advised Hobson that it was necessa-
ry to sell the land on the execution in favor of Willard, and let
Willard bid it off and then deed the lund back to Hobson or wit-
ness for Hobson, in order to make the title good in Hobson, so that
Dodge’s title would be good. Witness did make a deed to Hobson
for the land in question before the commencement of this suit.
Witness knew Hobson in the fall of 1858, and for a good many years
before. In 1858 Hobson was worth in land about $5,000; that he
then owned and had owned previously, and still owns, and that the
same was then unincumbered, and still is so. Hobson had but little
personal property, and was very much embarrassed by small exe-
cutions from justices of the peace, but he paid them all so far as
witness knows. In the fall of 1858 Hobson was worth at least
$5,000 in unincumbered real estate in McLean county, and still is
worth that much.

William McCullough testified that he was clerk of the circuit
court of McLean county, that he had examined the records of his
office and there had never been but one judgment rendered in said
court against Iris Hobson, and that was the one in favor of B. S.
Prettyman.

Iris Hobson testified that on the 16th day of August, 1856, he
sold the land in question to Joseph Brewer, the payee of said notes,
that on that day he and his wife made a deed for the same land, to
the said Brewer. At the time witness made the deed to Dodge, at
the request of Brewer, Brewer gave up his deed to witness; wit-
ness did not know at the time he made the deed to Dodge at the
office of Esq. Hanger, that the land in question had been sold on
the execution of Prettyman, but had told the sheriff to levy on an-
other piece, and thought it was done; and did not know the land
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was sold on said execution until he was told so by Holmes, the at-
torney of Prettyman,

In October, 1858, Brewer came to witness and told him the con-
versation Dodge had with him; witness and Brewer then went to see
Dodge. This was a few days after Dodge and Brewer had the con-
versation. Witness in the presence of Brewer told Dodge that the
title was encumbered then, and that he was making arrangements to
perfect the title to the land : that he would give him any security
or mortgage on his farm ; that the title would be all right. Dodge
said that he would not have anything more to do with the land;
witness then told Dodge that he didn’t believe he had the money to
pay the notes. Dodge said he had. Witness and Dodge both go:
a little mad ; witness further stated that in the fall of 1858 he was
offered $4,000 for his land, and that he refused to take it. His
land was then and still is unincumbered.

On cross-examination witness stated that he never told Holmes
that he didn’t intend to redeem the land from the Prettyman judg-
ment, but he did tell Holmes that he thought it was not liable to
the judgment because it was sold to Brewer before the judgment was
rendered.

The plaintiffs offer to read in evidence a deed from W. A. Wil-
lard and wife to U. S. Hodge, dated October 28, 1858, and record-
ed in the recorder’s office of McLean county, on the third day of
January, 1860, for the land in question, for which the notes were
given, to the reading of which deed the defendants by their counse)
object, and the court sustained the objection, to which ruling of
the court the plaintiffs by their counsel then and there excepted.
The plaintiffs then offered to read in evidence a deed from U. S.
Hodge and wife to Iris Hobson, dated on the 12th day of April,
1859, recorded in the recorder’s office in McLean county on the 29th
day of December, 1859, before the commencement of this suit, to
the reading of which deed the defendants by their counsel objected,
and the court sustained the objection, to which ruling of the court
the plaintiffs by their counsel then and there excepted.

As the said defendants had offered and read in evidence the sher-
iff's deed to Willard, dated October 25th, 1858, for the land in
question, the plaintiffs offered to explain how said deed came to be
made to Willard, by showing that it was made for Hobson’s benefit,
to perfect the title already made by Hobson to Dodge, and as a pare
of this evidence, and to show that the title to said tract of land wes
perfect in the said Dodge at the commencement of this suit. The
plaintiffs offered toread in evidence the deed from Willard to Rodge
dated the 28th day of October, 1858, and the deed from Hodge to
Hobson, made before the commencement of this suit, to the giving
of which evidence the defendants by their counsel objected and the
court sustained the objection, to which ruling of the court the plain-
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tiffts by their counsel then and there excepted. Plaintiffs read in
evidence the deed from Hobson to Brewer, dated August 16th, 1856,
for said land. It was agreed that a certificate of redemption from

the Prettyman sale was filed by the sherift in the oflice of the re-
corder.

The plaintifls here closed their case.

The defendants then called Wm. H. Holmes, who testified that he
was the attorney of B. S. Prettyman to collect the Jjudgment
against Iris Hobson ; that on one conversation with Hobson he told
him that he thought he would not redeem the land; that it was not
liable to the execution ; that he had sold the land and had the deed
in his pocket; he (witness) replied that it was ; afterwards Hobson
told him that he could redeem the land.

The above is all the evidence that was offered by the plaintiffs
and defendants on the trial of the above cause.

The court gave the following instructions for defendants:

No. 1. If the jury believe from the evidence that the consider-
ation for the notes sued on was the tract of land described in the
deed from Hobson to Dodge ; and if they further believe from the
evidence that the plaintiffs obtained the notes after their maturity ;
and if they further believe from the evidence that Dodge took the
deed from Hobson relying upon the representation of Hobson and
Brewer at the time that the land was free from all encumbrances at
the time; andif they further believe from the evidence that when
the notes become due the title to the land was out of Hobson so
that Dodge did not get a good title by his deed from Hobson; and
if they further believe from the evidence that at the maturity of
the notes, or shortly after Dodge went to Brewer with the money
to pay the notes, and offered to pay them if he could then get a
good title to the land ; and if they further believe from the evi-
dence that Brewer then told Dodge that he could not make a good
title to the land ; and they further believe from the evidence that
Dodge then abandoned the land, they will find for the defendants.

2. If at the time the notes fell due there was an incumbrance
upon the land that would defeat the title, it is no difference whether
when Willard got the title, if he did get it, that he intended to con-
vey it to Hodge and Hodge intended to convey it to Hobson ; was
the title good in Dodge when he offered to pay the notes, if not he
had a right to abandon the contract without regard to any arrange-
ments that Hobson may have made to procure the title afterwards.

8. If the jury believe from the evidence that the land was sold at
sheriff’s sale, and that Brewer and Hobson both admitted to Dodge
that the sale was good, and that by reason thereof that they nor
either of them could make a good title to the land, then Dodge had
a right to believe what they said about the sheriff’s sale, and was
justified in abandoning the land.
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To the giving of the above instructions the plaintiffs excepted.

The plaintiffs then asked the court to give the following instruc-
tions :

If the jury believe from the evidence that the Prettyman judg-
ment had been paid before the eighth or ninth of October, 1858,
when he (Dodge) offered to pay the money, then Dodge had noright
to object to said judgment, and had no right to rescind said con-
tract.

Which the court refused to give without the following qualifica-
tion : “That a redemption of land by judgment creditor and tak-
ing a deed is not such a payment as would inure to Dodge’s bene-
fit.”  To which refusal of the court the plaintiffs excepted.

The court then gave the following instructions for the plaintiffs :

In order to constitute possession of real estate, itis not necessary
that the person claiming the possession should remain on the land
all the time ; and if the jury believe from the evidence that Brew-
er went into possession on the receipt of his deed in August, 1856,
the possession would continue in Brewer by presumption of law, un-
less the evidence satisfies the jury he had abandoned it, and the
fact that Brewer was not seen on the land in September is not suf-
ficient evidence to show that he had abandoned the land.

The jury are instructed, that if they believe from the evidence
that Brewer was in possession of the land in question, before the
Jjudgment was rendered against Hobson, under an unrecorded deed
from Hobson, then the judgment wasno incumbrance on the land,
and the sheriff’s sale of the land was void and the sheriff’s deed

passed no title ; and the jury will find for the plaintiffs the amount
of the notes and interest.

Verdict for defendants.

Motion for a new trial. Motion overruled and excepted to.
Appeal bond.

Certificate of clerk.

ASSIGNMENT OF ERRORS.

Ist. The court erred in admitting improper evidence offered by
the defendants.

2d. The court erred in rejecting proper evidence offered by the
plaintiffs.

3d. The court erred in giving improper instructions to the jury,
asked by the defendants.

4th, The court erred inrefusing to give the instruction asked for
by the plaintiffs.

g \
5th. The court erred in not granting a new trial.
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To the giving of the above instructions the plaintiffs excepted.

The plaintiffs then asked the court to give the following instruc-
tions :

If' the jury believe from the cvidence that the Prettyman judg-
ment had been paid before the eighth or ninth of October, 1858,
when he (Dodge) offered to pay the money, then Dodge had noright
to object to said judgment, and had no right to rescind said con-
tract. ’

Which the court refused to give without the following qualifica-
tion : “ That a redemption of land by judgment creditor and tak-
ing a deed is not such a payment as would inure to Dodge’s bene-
fit.”"  To which refusal of the court the plaintiffs excepted.

The court thea gave the following instructions for the plaintiffs :

In order to constitute possession of real estate, it is not necessary
that the person claiming the possession should remain on the land
all the time ; and if the jury believe from the evidence that Brew-
er went into possession on the receipt of his deed in August, 1856,
the possession would continue in Brewer by presumption of law, un-
less the evidence satisfies the jury he had abandoned it, and the
fact that Brewer was not seen on the land in September is not suf-
ficient evidence to show that he had abandoned the land.

The jury are instructed, that if they believe from the evidence
that Brewer was in possession of the land in question, before the
judgment was rendered against Hobson, under an unrecorded deed
from Hobson, then the judgment was no incumbrance on the land,
and the sheriff’s sale of the land was void and the sherift’s deed

passed no title ; and the jury will find for the plaintiffs the amount
of the notes and interest.

Verdict for defendants.

Motion for a new trial. Motion overruled and excepted to.
Appeal bond.

Certificate of clerk.

ASSIGNMENT OF ERRORS.

1st. The court erred in admitting improper evidence offered by
the defendants.

2d. The court erred in rejecting proper evidence offered by the
plaintiffs.

3d. The court exred in giving improper instructions to the jury,
asked by the defendants.

4th, The court erred in refusing to give the instruction asked for
by the plaintiffs. '

5th. The court erred in not granting a new trial.
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promissory notes, and the common counts.

Plea of general issue, and stipulation of plaintiffs and defendants
that all matters that could be properly pleaded should be given in
evidence under the general issue.

Trial by jury at the December term, 1860, and verdict for defen-
dants. Motion for a new trial. Motion overruled, and judgment
on the verdict. Appeal prayed and granted to the Supreme Court.

Bill of exceptions.

Plaintiffs read in evidence, without objection, two promissory
notes—one dated September 10, 1857, for $385, at twelve months,
signed by the defendants, and payable to Joseph H. Brewer, and by
him assigned to the plaintiffs, and one other note, dated Sept. 10,
1857, due in 12 months, for $330, signed by the defendants, and
payable to Joseph H. Brewer, and by him assigned to the plaintiffs.
Plaintiffs here rested their case.

The defendants then gave the following evidence :

John Webber testified that he saw the notes in the hands of
Brewer, the payee, in November after the same became due ; that
Brewer told him that the notes were given for the purchase money
of the SE} NE}, section 31, township 24, north range 1 west,
being the land that he had bought of Iris Hobson, and by him sold
to Willis Dodge. Endicott was security on the notes. The land
was partly broke—no house or fence on the same.

The deposition of J. W. Hanger read, who testified that the deed
hereunto attached and made a part of this deposition, was written
by myself. At the time of the execution of said deed, Joseph
Brewer, Iris Hobson and his wife, and Willis Dodge, were present,
Brewer spoke to me about making the deed: said that he had
bought the piece of Iris Hobson and had a deed for it, and had
sold the land to Willis Dodge, and wanted a deed made from Hob-
son to Dodge, and give up the deed he had from Hobson. He said
in the presence of Dodge, and to Dodge, it would save the expenses
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of recording the deed from to him. Brewer said that a deed from
Hobson to Dodge would be just as good and save that expense.

Brewer paid for making the deed hereunto attached. Brewer and
Hobson were talking befme this deed was signed, to Dodge, and
they both said that it (the land) was frec from incumbrance. The
deed from Iobson to Brewer was then given up and this one deliv-
ered up to Dodge. Brewer came after me to make the deed, and I
told him while we were alone that I thought it could be done as
above stated. At the time of the delivery of the deed, Dodge paid
some money to Brewer, don’t cxactly recollect the amount, bu*
think that it was fifty dollars, and the moncy then paid was not to
be due until the Christmas following, and the intercst was deducted.
Dodge cannot read nor write. - I was at that time an acting jus-
tice of the peace.

The deed attached to this deposition is the deed from Iris IIcl-
son and wife to Willis Dodge for the SE} of the NEJ section 81,
township 24 north, range 1 west—40 acres—warranty deed, con-
taining the usual covenants, recorded February sixth, 1858.

The defendants then read in evidence the record of a Jjudgment
in the McLean county circuit court rendered on the eighth day of
Sertember, 1856, in favor of B. S. Brettyman against Iris Hobson
for the sum of $104 and costs of suit.

The defendants then read in evidence an execution issued on said
Jjudgment, dated the 30th day of September, 1856, with the sheriff’s
return thereon, $23 made, returned to be re-issued.

Tho defendants then read in evidence an alias ekecutlon issued
on said judgment, dated 21st day of March, 1857, with the sheriff’s
return thereon, that he levied the said execution on the SE} of the
NE}, section 31, township 24 north, range 1 west, as the property
of Iris Hobson, that on the 17th day of June, 1857, he sold said
tract of land on said execution to the plaintiff in execution.

The defendants then read in evidence a sheriff’s deed to W. A.
Willard for the SE} of the NE} section 31, township 24, north
range, 1 west, on a sale made on exccution issued, a transcript Jjudg-
ment in the McLean circuit court, on which the said Willard re-
deemed the said tract of land from the Prettyman Judgment and
sale. Deed date 25th of October, 1858, and file for record De-
cember 16th, 1858,

James Endicott testified that on the eighth or ninth of October,
1858, witness went with Dodge to sce Brewer at his house. Dodge
then asked Brewer if he had the notes (meaning the notes sued on.)
Brewer answered that he had. Dodge asked Brewer to state over
the conversation they had at the office of Esq Hanger. Brewer
then stated the conversation the same as Hanger stated it in his de-
position. Witness saw money in the side pocket of Dodge—a
large roll of bills, some gold, and some silver; don’t know how
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much. Dodge then told Brewer that he had the money to pay
notes, and would do so if he could get a good deed. Dodge said,
¢ Brewer, you know the deed I have is not good.” Brewer said that
he knew that Brewer said he could not make the deed good, but he
would go and see Hobson about it. Dodge then told Brewer that
he would abandon the premises, and went and left premises and
never returned. Dodge told Brewer that he would make him a deed
for the land if Brewer would pay the $100 that he had paid on the
land. Brewer said that he hadn’t the money. Brewer asked
Dodge if he would take Hobson's note. He said he would if Hob.
son would give security. On cross-examination the witness stated
that he went to Brewer’s at the request of Dodge, to be a witness
for him ; and that the defendant, Endicott, is an uncle to his
GRANDFATHER.

J. B. Ayers testified that he had known Iris Hobson for a good
many years, and that in the fall of 1858, Hobson by commonreport
was considered “ hard up.” There were judgments before the jus-
tices of the peace against him, and he was very mnch embarrassed
by them. Witness knew the land in question. In the summer of
1856 it was partly broken—no house or fence on it. Hobson had
some wheat on it, how much he did not know, nor whether he har-
vested it or not. On cross-examination, stated that Hobson had
paid all the judgment against him, so far as he knew ; that William
Hodge, Hobson’s brother-in-law, told him that Hobson was very
much embarrassed. Witness knew that Hobson had land at the
time that was not incumbered so far as he kney.

Cooper testified that he was a constable in 1858, had executions
against Hobson, got the money on all of them ; Hobson was con-
sidered nearly ¢ wound up.” Witness knew the land in controver-
sy. Nearly all broke up—badly done—a great many weeds
grown up oun it in 1856-'7.

Defendants here closed their case.

The plaintiff then introduced the following rebutting evidence :

Jacob Sholts testified that on the eighth or ninth of October,
1858, he was at the house of Brewer and heard a part of the con-
versation between Brewer and Dodge, that witness, Jumes Endi-
cott, testified about. Witness heard Dodge tell Brewer that he
had the money and would pay the notes if he could get a good
deed. Brewer told Dodge that he would see Hobson aboutit. This
was all that witness heard.

U. S. Hodge testified that in Se‘ptember, 1858, Hobson came to
witness to get witness to assist him about redeeming the land in
controversy, sold on the judgment in favor of Prettyman. Witness
knew that Willard, of Peoria county, had a small judgment against
Hobson before a justice of the peace. Witness went to Willard
and told him that he could make his judgment by taking a tran-




seript and filing the same in the office of the circuit court and re-
deeming a piece of land that had been sold on an execution against
Hobson, and that Hobson would furnish the money to redeem the
land. Willard consented that witness might take the transcript and
redeem the land in his name by Hobson furnishing the money, and
when the sheriff’s deed was made to him he (Willard) would deed
the land back to witness for Hobson’s benefit. IHobson did furnish
the money to redeem the land from the Prettyman judgment, and
also the amount to pay Willard; and witness did on the 16th day
of September, 1858, as the agent of Hobson, redeem the land in
controversy, in the name of Willard from the Prettyman judgment.
On the 28th of October, 1858, witness received a deed from the
said Willard for the land in controversy ; witness had no interest
whatever in the land, and was ready and willing at all times, after
he received a deed from Willard, to make a dced to Hobson for said
land. All that witness done in the premises he done at the instance
of Hobson and at his request to perfect his (Hobson’s) title to said
land. Witness thought and so advised Hobson that it was necessa-
ry to sell the land on the execution in favor of Willard, and let
Willard bid it off and then deed the land back to Hobson or wit-
ness for Hobson, in order to make the title good in Hobson, go that
Dodge’s title would be good. Witness did make a deed to Hobson
for the land in question before the commencement of this suit.
Witness knew Hobson in the fall of 1858, and for a good many years
before. In 1858 Hobson was worth in land about $5,000; that he
then owned and had owned previously, and still owns, and that the
same was then unincumbered, and still is so. Hobson had but little
personal property, and was very much embarrassed by small exe-
cutions from justices of the peace, but he paid them all so far as
witness knows. In the fall of 1858 Hobson was worth at least
$5,000 in unincumbered real estate in McLean county, and still is
worth that much.

William McCullough testified that he was clerk of the circuit
court of McLean county, that he had examined the records of his
office and there had never been but one judgment rendered in said
court against Iris Hobson, and that was the one in favor of B. 8.
Prettyman.

Iris Hobson testified that on the 16th day of August, 1856, he
sold the land in question to Joseph Brewer, the payee of said notes,
that on that day he and his wife made a deed for the same land, to
the said Brewer. At the time witness made the deed to Dodge, at
the request of Brewer, Brewer gave up his deed to witness ; wit-
ness did not know at the time he made the deed to Dodge at the
office of Esq. Hanger, that the land in question had been sold on
the execution of Prettyman, but had told the sheriff to levy on an-
other piece, and thought it was done; and did not know the land
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was sold on said execution until he was told so by Holmes, the at-
torney of Prettyman,

In October, 1858, Brewer came to witness and told him the con-
versation Dodge had with him; witness and Brewer then went to sec
Dodge. This was a few days after Dodge and Brewer had the con-
versation. Witness in the presence of Brewer told Dodge that the
title was encumbered then, and that he was making arrangements to
perfect the title to the land : that he would give him any security
or mortgage on his farm ; that the title would be all right. Dodge
said that he would not have anything more to do with the land;
witness then told Dodge that he didn’t believe he had the money to
pay the notes. Dodge said he had. Witness and Dodge both got
a little mad ; witness further stated that in the fall of 1858 he was
offered $4,000 for his land, and that he refused to take it. His
land was then and still is unincumbered.

On cross-examination witness stated that he never told Holmes
that he didn’t intend to redeem the land from the Prettyman judg-
ment, but he did tell Holmes that he thought it was not liable to
the judgment because it was sold to Brewer before the judgment was
rendered.

The plaintiffs offer to read in evidence a deed from W. A. Wil-
lard and wife to U. S. Hodge, dated October 28, 1858, and record-
ed in the recorder’s office of McLean county, on the third day of
January, 1860, for the land in question, for which the notes were
given, to the reading of which deed the defendants by their counsey
object, and the court sustained the objection, to which ruling of
the court the plaintiffs by their counsel then and there excepted.
The plaintiffs then offered to read in evidence a deed from U. S.
Hodge and wife to Iris Hobson, dated on the 12th day of April,
1859, recorded in the recorder’s office in McLean county on the 29th
day of December, 1859, before the commencement of this suit, to
the reading of which deed the defendants by their counsel objected,
and the court sustained the objection, to which ruling of the court
the plaintiffs by their counsel then and there excepted. .

As the said defendants had offered and read in evidence the sher-
iff’s deed to Willard, dated October 25th, 1858, for the land in
question, the plaintiffs offered to explain how said deed came to be
made to Willard, by showing that it was made for Hobson’s benéfit,
to perfect the title already made by Hobson to Dodge, and as a part
of this evidence, and to show that the title to said tract of land was
perfect in the said Dodge at the commencement of this suit. The
plaintiffs offered toread in evidence the deed from Willard to Bodge
dated the 28th day of October, 1858, and the deed from Hodge to
Hobson, made before the commencement of this suit, to the giving
of which evidence the defendants by their counsel objected and the
court sustained the objection, to which ruling of the court the plain-
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tiffs by their counsel then and there excepted. Plaintiffs read in
cvidence the deed from Hobson to Brewer, dated August 16th, 1856,
for said land. It was agreed that a certificate of redemption from
the Prettyman sale was filed by the sherift in the office of the re-
corder.

The plaintiffs here closed their case.

The defendants then called Wm. H. Holmes, who testified that he
was the attorney of B. S. Prettyman to collect the Judgment
against Iris Hobson ; that on one conversation with Hobson he told
him that he thought he would not redeem the land; that it was not
liable to the execution ; that he had sold the land and had the deed
n his pocket ; he (witness) replied that it was ; afterwards Hobson
told him that he could redeem the land.

The above is all the evidence that was offered by the plaintiffs
and defendants on the trial of the above cause.

The court gave the following instructions for defendants :

No. 1. If the jury believe from the evidence that the consider-
ation for the notes sued on was the tract of land described in the
deed from Hobson to Dodge ; and if they further believe from the
evidence that the plaintiffs obtained the notes after their maturity ;
and if they further believe from the evidence that Dodge took the
deed from Hobson relying upon the representation of Hobson and
Brewer at the time that the land was free from all encumbrances at
the time; andif they further believe from the evidence that when
the notes become due the title to the land was out of Hobson so
that Dodge did not get a good title by his deed from Hobson ; and
if they further believe from the evidence that at the maturity of
the notes, or shortly after Dodge went to Brewer with the money
to pay the notes, and offered to pay them if he could then get a
good title to the land ; and if they further believe from the evi.
dence that Brewer then told Dodge that he could not make a good
title to the land ; and they further believe from the evidence that
Dodge then abandoned the land, they will find for the defendants.

2. If at the time the notes fell due there was an incumbrance
upon the land that would defeat the title, it is no difference whether
when Willard got the title, if he did get it, that he intended to con-
vey it to Hodge and Hodge intended to convey it to Hobson ; was
the title good in Dodge when he offered to pay the notes, if not he
had a right to abandon the contract without regard to any

arrange-
ments that Hobson may have made to procure the title afterwards.

3. If the jury believe from the evidence that the land was sold at
sheriff’s sale, and that Brewer and Hobson' both admitted to Dodge
that the sale was good, and that by reason thereof that they nor
either of them could make a good title to the land, then Dodge had
a right to believe what they said about the sheriff’s sale, and w
Justified in abandoning the land.

as
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To the giving of the above instructions the plaintiffs excepted.

The plaintiffs then asked the court to give the following instruc-
tions :

If the jury believe from the evidence that the Prettyman judg-
ment had been paid before the eighth or ninth of October, 1858,
when he (Dodge) offered to pay the money, then Dodge had noright
to object to said judgment, and had no right to rescind said con-
tract.

Which the court refused to give without the following qualifica-
tion : ‘“ That a redemption of land by judgment creditor and tak-
ing a deed is not such a payment as would inure to Dodge’s bene-
fit.” To which refusal of the court the plaintiffs excepted.

The court thea gave the following instructions for the plaintiffs :

In order to constitute possession of real estate, itis not necessary
that the person claiming the possession should remain on the land
all the time ; and if the jury believe from the evidence that Brew-
er went into possession on the receipt of his deed in August, 1856,
the possession would continue in Brewer by presumption of law, un-
less the evidence satisfies the jury he had abandoned it, and the
fact that Brewer was not seen on the land in September is not suf-
ficient evidence to show that he had abandoned the land.

The jury are instructed, that if they believe from the evidence
that Brewer was in possession of the land in question, before the
judgment was rendered against Hobson, under an unrecorded deed
from Hobson, then the judgment was no incumbrance on the land,
and the sheriff’s sale of the land was void and the sheriff’s deed

passed no title ; and the jury will find for the plaintiffs the amount
of the notes and interest.

Verdict for defendants.

Motion for a new trial. Motion overruled and excepted to.
Appeal bond.

Certificate of clerk.

ASSIGNMENT OF ERRORS.

1st. The court erred in admitting improper evidence offered by
the defendants.

2d. The court erred in rejecting proper evidence offered by the
plaintiffs.

3d. The court erred in giving improper instructions to the jury,
asked by the defendants. :

4th, The court erred in refusing to give the instruction asked for
by the plaintiffs.

5th. The court erred in not granting a new trial.

.
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