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STATE OF ILLINOIS, SUPREME COURT,

Tamep Graxp Division,

APRIL TERM, a. p. 1858,

Joun C. Cuamrrin, Plaintiff in Error, vs. Rees MoreGan,
Defendant in Error.

Error to La Salle Circuit Court.

ABSTRACT OF THE RECORD.

Decraration. Trespass quare clauswm fregit.

Plea not guilty. 2d plea. Two roads across the plaintiff’s close, and
that defendant broke and entered the close on the line of said roads, as
he had a right to do for that cause ; and issue.

EVIDENCE.

It was mutually admitted by the parties, that the defendant broke and
entered the plaintiff’s close as alleged, but that in doing so he did not go
off the survey line of the roads mentioned in his plea, and that he did no
unnecessary damage.

The defendant, for the purpose of proving the roads set out in his
plea, introduced a copy of the records of the County Commissioner’s
Court of La Salle county at their September term, 1831, and March
term, 1832, by which it appeared that the said Court, at its said Septem-
ber term, 1831, ordered that there be a road viewed, leading from the
public square in Ottawa, by J. Green’s mill, to intersect the Chicago
rdad at or near John Green’s; and that they appointed three persons$
commissioners to locate and survey said road, the nearest to and from
said points.”

And at the March term; 1832, of said Court, the said commissioners
reported that they had surveyed and located said road, and gave the suar-
vey line, setting out the initial points and courses and distances thereof,
which was signed by two of the three commissioners only, and the report
was ordered to be entered on the records of the Court, and the road es-
tablished as a highway, and William Stadden was appointed supervisor
thereof.

The defendant also offered in evidence a record from the same Court
at their March term, 1838, which recited, that at that term the report of
R. M. Sweet, Isaac P. Halleck and Benjamin F. Fridley, of a state road,
located by them from the court house in Ottawa, by Green’s mill (and
other points) to Naperville, with a plat of said road, was handed into the
Court by Almon Ives, Esq., and that it “appearing to the satisfaction of
the Court that the said commissioners have complied with all the re-
quirements of the act authorizing the locating of said road, the said re-
port and map are accepted and approved by the Court and ordered tn be
filed,”” —and then followed an order allowing compensation to the view-
ers and surveyor of the road, and a plat thercof is recorded.
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JOHN GREEN.

The report consists of the plat, and a certificate thereto Dy Lves, tne
surveyor, that the above [plat] is a true and correct survey, according to
the best of his knowledge and belief, of a road authorized by the legisla-
ture of Illinois, on the 16th of January, 1837, to be made from Naper-
ville to Ottawa, and the certificate of fwo only of the viewers ; that “they
had viewed and caused the above survey to be taken and marked, and
had located the same as a state road, leading from Naperville, in Cook
county, through a part of Kane county, to Ottawa, in La Salle county,
and have anthorized three maps thereof to be made and filed in the
clerk’s office of the county commissioner’s court of each of the above
said counties.” [Signed. . F. Friprey

e, . : 113 . POLLOCK: } Com'vn.
Which was all the record evidence introduced, and was introduced

against the objections of the plaintifl.

The detendant then introduced parol evidence as follows :

John Green testified, that he was one of the chain carriers at the loca-
tion of the county road in 1831 or 1832, and knew where it crossed the
plaintifi’s close ; that in 1847 or 1848 he was supervisor, and they put
all the road work on the hill at Morgan’s, on the line of the survey.

Richard Thorne was the first who fenced across the road, viz., in the
spring of 1847, and Thorne told him he wanted the travel to go round
that season on account of the cost of fencing, but would fence out the
road whenever the public required it, and witness objected to Thorne
fencing across the road.

James Clark was the next to fence across the road, in 1848.

From 1831 to 1847 this road was traveled substantially on the line we
surveyed, more or less. The Dayton travel went through the timber by
Morgan’s, except in wet seasons or wet weather. Loaded teams went
through there. Hugh Allen went through with loaded teams, hauling
flour, from 1836 to 1838. He made three trips a day by that route,
while Jack Vaughn, who went the other road by the point of timber,
only made three trips a day—Dboth hauling for witness at one time.

There was all along considerable travel by the point of timber, cross-
ing the ravine on a bridge built there in 1831 or 1832.

The travel is increased a mile or more as now traveled over the sur-
veyed route, which lacks four chains of being four miles from Ottawa to
Dayton.

The lines of the county road and Naperville road are identical—(as
admitted.)

From Morgan’s to Ottawa was, in 1832, all open prairie, and Clark’s
shanty was the first improvement this side of Morgan’s. IFrom Mor-
gan's we took pretty much a straight shoot, sighting for an old tree on
the bluff near Ottawa. The stump of the tree is still there. There is
no other laid out road that I know of, from Ottawa to Dayton, that you
can travel on without trespassing on private lands.

There was a bridge built across the ravine, between Morgan’s and
Dayton. Work was done on the surveyed road at the ravine, at Mor-
gan’s, in 1854 and 1855, before the commencement of this suit.

The public authorities did not acquiesce in the fencing up the road,
but there had always been a controversy between them and those who
had fenced.



©.G. MIER.  Charles G. Miller testified for defendant as follows: That he came to
Dayton in 1837, and worked on the line of this road in catting through
the timber in 1837, 1838 and 1839, under Green and Stadden, supervi-
sors, and knows of travel by foot, horseback, buggies and empty wa-
gons, up to 1841. Never drove a loaded team through on this road.

Since 1841 most of the travel from Ottawa to Dayton has been by the
point of timber north and west of Clark’s shanty, to Hayward’s sod
fence.

A bridge was built at the point of timber, in 1841 or 1842, on what is
now Gedney’s land, over which the public passed. There were three
bridges there close together. I do not know of any travel on the sur-
veyed line since 1841, as I moved then from Dayton to my farm, and
trom Ottawa to my farm the most direct route was by the point of tim-
ber. I think the road was cut out through the timber about sixty feet
wide.

And Jokn Russell, for defendant, testified as follows :

. russen. I have been here since 1840. Have crossed the ravine at Morgan’s
from 50 to 100 times. Worked on the hill at Morgan’s from 1840 to
1843, when John Green, John Stadden and Wm. Stadden were supervi-
sors. The chief difficulty was at this hill; could never get work enough
to grade it down.

And for this reason the travel crossed at the point of timber. It would
have taken three years’ road labor to grade down the hill.

Those who traveled on this road from 1840 to 1843, crossed the ravine
just below Morgan’s, on a little bridge the Stadden’s had made there for
their own use. I never saw many loaded teams go that way.

The general travel since 1846, when Thorne fenced, was by the point
of timber, on a bridge there. There was a bridge above this again,
where the ravine ended in a slough.

The defendant then called Aaron Daniels, who testified as follows:

Have lived one and a half miles from Dayton since 1831, and traveled
from Ottawa to Dayton since I have lived in the country. Never saw

. pantELs, Many teams go by way of Morgan’s house except myself. This road
was bad at the hill, and for this reason the travel went by the point of
timber. I have crossed 50 times or more on this road on foot, on horse
back, and with ox teams, with four yoke of cattle. When I had heavy
loads T always went round by the point of timber, and when empty by
Morgan’s.

With 4 yoke of oxen I have hauled 10 barrels of flour up the hill by
Morgan’s, from 6 to 10 times. Irom 1838 to 1840 I have secn as many
as four or five teams at a time. They would put what load they had on
my wagon, and we doubled teams on the hill it I stuck. I never met a
team on the hill, and never saw a loaded team go through but myself.—
The general travel was by the point of timber, and I went that way as
early as 1831.

David Green then testified for defendant as follows :

I have lived in Dayton since 1830. We traveled the surveyed road
some at a very early day, with buggies, on horseback, and with light
roads. We went up back of Morgan’s till the bridge was built, and this
) Aoad was used 12 or 15 years, and road labor was laid out on it.

DAVID GREEN.
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pavip Grees.  There was a finger board put up in Reed’s lane, in 1835 to 1837, close
to the sod fence, pointing towards Morgan’s. It said, “2 Miles to
Dayton.”

Tt was north of the south-east corner of the sod fence.

The bridge was built at the point of the timber in 1840, while John
Stadden was supervisor, who had it built. There was another bridge
about 20 yards above.

The general travel since 1840 has been round the point of timber.—
All the heavy teams, and the generality of other teams, went that way.

The Indian Creek and upper Fox River travel and Dayton folks all
came together on the other road, to the point of timber, where they took
different courses and the roads forked.

It would be impossible for me to tell the number of times I have tra-
veled the surveyed road. It would average at least twice a week for fif-
teen years.

It was here conceded that the whole of the plaintiff’s farm consists of
140 acres, and that the plats show, substantially, how the travel that
went by the point of timber, crossed his farm before it was fenced, and
that Champlin fenced the 140 acres in 1853. :

JREcE oum,  Jesse Gireen testified for defendant as follows:

T have frequently traveled the surveyed road by Morgan’s. As Mor-
gan’s hill was not much worked, we never teamed that way with heavy
loads. In returning from Ottawa with empty wagons, we went that
way. The travel with loaded wagons was always chiefly by the point of
timber. I have met the plaintiff on the road by the point of timber.— -
In a wet time the ground was bad on the other road, through Champ-
lin’s meadow.

& stappey.  Richard Stadden testified for defendant as follows :

I came to Dayton in August, 1848, and went from Dayton to my fa-
ther’s house by this surveyed road. My father then lived near where
Morgan now lives. I live on the line of this road, between Morgan’s
and Dayton. The surveyed road would run through my farm, back of
my house, through my enclosure, and has been fenced across some years
on my farm, viz., from 1850.

The marks of the old surveyed road are still visible through Champ-
Jin’s meadow, overgrown with grass. I and Morgan have no way to get
to Ottawa, by a laid out road, except the one in controversy, and there
has been a continual controversy since he came to Dayton, between
Dayton people, himself, Morgan and public authorities on one side, and
thoso who had fenced the surveyed road between Ottawa and Dayton on

the other side.
piar.  The defendant’s plat was identified as being generally correct by all
the witnesses, and was given in evidence; and here the defendant rested.
PLAINTIFF’S EVIDENCE.
The plaintiff then called Win. L. Dunavan, who testified substantially

as follows:
w.r.puxavax I have lived in this country since 1831, and lived in Dayton from 1836
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W.L.DUNAVAN

0. LEAVENS,

till 1842, and since, where I now do, beyond Dayton. The Naperville
road runs near my house. Hayward fenced while I lived at Dayton. I
carried the chain for the county road in 1832, from my place to Dayton,
and know the survey line of that road. I went to Ottawa twice a week
or oftener.

The public travel has always been, since I have known it, a pretty di-
rect course from the north-east corner of Hayward’s sod fence to the
point of timber; I mean since Hayward built the sod fence. Before
that time the travel went still further north and west of the corner of the
sod fence. This was the general direction, and where it has varied it
has borne to the west, on account of the ground rising as you go further
west. Before Hayward fenced the travel went back of his house, by
Langley’s hollow.

Those on horseback and in buggies sometimes went the surveyed road.
There was only a foot trail through the timber, from Morgan’s to Day-
ton, but there never was any general travel from Dayton to Morgan’s, on
the surveyed road. Richard Stadden’s place is between Dayton and
Morgan’s. Stadden fenced in 1847. The surveyed road runs back of
his house. 1lis fence shut up the road and turned the travel down a
lane just in front of his house. Ilis fence is still there. Old man Stad-
den lived where Morgan now does. Ie fenced up to Champlin’s fence,
in 1838, and that fence, according to my best impression, would cross the

surveyed road, though I am not positive. The Naperville road, from

my place to Dayton, has not been traveled on the surveyed line. Itis
fenced in in a good many places, and the travel varies from the survey
sometimes a mile and a half. ;

On the county road of 1832, from Ottawa to Dayton, there never has
been, to my knowledge, any fencing made with reference to the surveyed
line. Irom my place to Dayton there has not been any road labor laid
out on the Naperville road since 1844. I worked on the surveyed road
at Morgan’s hill, under supervisors, several different years. In 1842 1
worked there, and at that time the abutments of a bridge had been built
there and the stringers put across. There was a bridge built across Fox
river in the summer of 1855, on the surveyed route, at the cost of three
or four thousand dollars, and it was carried away 4 or 5 months ago, and
steps are being taken to have it rebuilt. The state road has always been
traveled to Ottawa trom Naperville.

The plaintiff then called 0. Leawens, who testified, that he had been
acquainted with the public travel from Ottawa to Dayton since 1834, and
in 1837 and 1838 was deputy sheriff; and frequently traveled the road
from Ottawa to Dayton. /

The general public travel since 1834 has been by the point of timber.
I know of no travel on the road as surveyed. I would have likely seen
it if there had been travel. The public travel went considerably west of
Olark’s shanty—TI should think as much as eighty rods. Hayward had
not fenced in 1838, and before he fenced the road went up by Mackey’s,
and after he fenced it went by the distillery hill, and passed in front of
his house along the sod fence, and then pretty straight to the point of
timber. In 1834 I went once to old man Stadden’s; Largent lived there
then. T went on what is described as the surveyed route. It had the
appearance of having been used only for family travel.



HENRY GREEN

JAMES CLARK.

HENRY J. REED

Henry Green also testified for plaintiff, that he had known the public
travel from Ottawa to Dayton since 1833.

Until Hayward and myself fenced, in 1839, the travel all went west of
the Catholic burying ground to an oak tree, that had the highway mark
on it, that then stood on the point of the bluff] this side of Mackey’s, and
from there in a pretty direct course to the point of timber, crossing the
stream a little higher up than they now do.

After Hayward and me fenced, the travel went up the distillery hill,
past Hayward’s house, along the sod fence, to the point of timber, bear-
ing a little west on account of better ground.

There was no general travel, ever, on the surveyed line, but was a
good many rods north and west of it. Whatever travel was on the sur-
veyed line was an exception to the general rule. It was only farm
travel.

James Clark also testified for plaintiff, that he had known the public
travel from Ottawa to Dayton since 1837, and came on to the land owned
by plaintiff in 1845. No teams went by Morgan’s unless to see old Mr.
Stadden. I teamed for the Green’s, from Dayton to Ottawa, in 1845,
and before I fenced. The public travel passed in front of Richard Stad-
den’s to the point of timber, and thence to the sod fence. I never knew
of any general travel any other way except by the point of timber. Ilive
still on the plaintifi’s close. I built the first shanty in 1846, when I
fenced. It stood at the north-west corner of the forty 1 fenced. That
shanty was torn down and another built on the same site. The travel
always passed north and west of my shanty—about 8 1-2 rods west.—
The distillery hill was first worked in 1842 or 1843.

All the travel of the public went west of my shanty, towards the point,
and any travel by Morgan’s was an exception. I have not noticed any
marks from Thorne’s north line to Morgan’s. The timber had been cut
through from Morgan’s towards Dayton, but the underbrush and trees
have grown up, so that in passing you would have to push it aside. It
would brush you in going along on horseback. I am now in the em-
ployment of plaintiff.

When Thorne first fenced I threw down the fence and passed through.
Thorne afterwards told me I was wrong in doing so, and I did not again.

Henry J. Reed testified for plaintiff, that he had been acquainted with
the travel from Ottawa to Dayton for the last 23 years. I have lived se-
veral years on the Hayward farm. The public travel, till Hayward
fenced, went up on the east side of Langley’s place, through Hayward’s
place back of the house, and through where the orchard now is, on the
surveyed line, and then to the point of timber, bearing a little to the
west.

The Indian Creek and up Fox River travel, and the Dayton travel all
went together on this track till they came to the bridge across the ravine,
by the point of timber, and after they crossed it they diverged and took
different routes.

Hayward fenced 50 acres and Ilenry Green 40 acres, in the spring of
1839, and after that the travel went still further north and west, until two
or three years afterwards, the travel changed and went up the distillery
hill, and passed along to the south-east corner of the sod fence, and then
made to the point of timber spoken of.
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HENRY J. REED

R. THORNE,

JOHN HOXIE.

I saw a guide board standing at the south-cast corner of the sod fence,
in 1839 or 1840. It pointed towards the point of timber.

I never knew of any general travel on the surveyed line by way of
Morgan’s. It always passed west of Clark’s shanty, which stood near
the N. W. corner of the forty he fenced.

Through the plaintiff’s close the surveyed road and the road as tra-
veled would be apart as much in some places, I should think, as 100 rods,
and generally as much as 80 rods.

It is my impression that the fence which old man Stadden built, up to
the plaintiff’s south line of fence, would necessarily cross the road where
the witnesses say it was surveyed.

Lichard Thorne then testified for plaintiff, that he had been acquainted
with the public travel from Ottawa to Dayton since 1845. The road as
then traveled entered my land north of my house, and made then direct
for the point of timber. I fenced in 1846, and then left out a little cor-
ner, and this turned the travel further north and west.

I have never known any public travel, or any travel whatever, on the
surveyed road by Morgan’s; but the public travel has always been from
a point about the middle of the sod fence to the poins of timber.

I have heard John Green’s testimony in regard to my fencing the road,
and do not believe I had such conversation; the way was this: Green
said I had fenced up the surveyed road. I told him I thought not; and
then told him whenever I was satisfied T had fenced up a surveyed road,
I would take it down. I then got Geo. H. Norris, County Surveyor, to
run the road, and atter that told Green I was satisfied, from that survey,
I had not fenced up the road.

Since Champlin fenced his whole tract in 1853, the travel has gone
round his corner, where he has thrown out some, by Pembroke’s, down
to the point of timber, and there is no diffieulty in getting from Ottawa
to Dayton on this road. It is unobstructed.

John Howie testified for plaintiff' as follows :

I live in Serena, and have known the public travel on the road from
Dayton to Ottawa for the last 18 years. It has always been from the sod
fence to the point of timber, until 1853, when Champlin fenced, and
since then as stated by Thorne. Before that the road went about three
rods west of Clark’s shanty.

The Somonauk teams went the same road to the point of timber, and
crossed there at the same bridge. There is now no difficulty in travel-
ing to Serena or to Dayton.

There never was any general travel on the surveyed line, by way of
Morgan’s, that I know of. It was out of my way to go home to Serena
by way of Dayton. :

The plaintiff then offered in evidence a plat of the roads spoken of]
which was identified as generally correct by all the witnesses.

The plaintiff then asked the Court to give the jury nine several in.
structions, which were given as asked, except the eighth, which was
asked as follows:

If the jury believe from the evidence, that the public, from 1832 till
the commencement of this suit, had ceased to use the said surveyed road,
and that the public had adopted another and different line of travel



voluntarily, and by so doing had intended to abandon, and did abandon
said surveyed road, as well as all other roads upon the same line, then
the jury should find for the plaintiff, even although no other public high-
way was legally laid from Ottawa to Dayton b) the public authorities,

Which the Court refused to give; but modified and gave the same,
against the plaintiff’s exceptions to such modifications, as follows

If the jury believe that the public, from 1832 till the commencement
of this suit, had ceased to use the said surveyed road, and that the public
had adopted anether and different line of travel voluntarily, and by so
doing had intended to abandon and did abandon said surveyed road, as
well as all other roads upon the same line, and had acquired the legal
right to use of such other line of travel, then the jury should find for
the plaintiff, even although no other public highway was legally laid
from Ottawa to Dayton by the public authorities.,

And at the request of the defendant, the Court instructed the jury as
follows :

That if, at the September Term, a. p. 1831, of the County Commis-
sioners’ Court of La Salle County, Joseph Cloud, Luther S. Robbins, and
William Ritchey were appointed viewers by said Court, to locate and
survey a road from Ottawa to Green’s Mill, and to intersect the Chicago
road at John Green’s; and it they, or a majority of them, did locate and
cause said road to be surveyed, and did report the same to said Court;
and if said Court, in March, a. p. 1832, approved of their report, and
ordered said road to be established as a public highway ; and if said road
was for several years immediately afterwards used and traveled by the
public, and worked by the public authorities without objection on the
part of the then owners of the land in the deelaration described ; and if,
since the laying out of said road, the same has not been abandoned by
the public authorities, then, although its width was never fixed by the
county commissioners, the road would be a valid road of the width of
" thirty feet, that being the minimum width fixed by the statute.

2. If the jury believe from the evidence, that the road was established,
~nened, used, and traveled, as mentioned in the first instruction, without
objection, and that the close in the declaration mentioned was then the
property of the state of Illinois, and for many years thereafter remained
in the said state, or in the trustees of the Illinois and Michigan canal,
then, neither Clark nor the plaintiff had the right, when he thereafter
became the purchaser, to fence across or otherwise obstruct the line of
the road, or prevent travelers from passing or repassing on said line of
road with their horses and vehicles, unless theroad had been abandoned
by the publie before such obstruction.

3. In order to make an abandonment of the road, it should appear that
the cessation to use it was with the intention of abandoning it, and not
merely divergingin some places from the surveyed route, and traveling
where there was no road laid out, on account of there being a hill or ra-
vine on the line of the survey, which it was inconvenient to cross with load-
ed teams, and such a diverging with some, or nearly all of the loaded
teams, for this cause only, while travelers with other loaded teams,
empty wagons, buggies, and on horseback and on foot, continued to pass
along on and close to the route of the road where it was surveyed across
suchravine, or over such hill, using it as a road, would not amount in law
to an abandonment of the road.
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4. The diversion of the travel from the surveyed route of the road by
the fences of Clark and Thorne, would not, if objected to and contended
against by the public and public authorities, amount to an abandonment
of the surveyed and laid out road.

5. If said road was established, laid out, opened, used, and worked
without objection duringseveral years next after it was laid out as men-
tioned in the first instruction ; and if said road had not, prior to the time
of the throwing down of the fences and passing across the plaintiff’s
close, been abandoned by the public and public authorities as explained
in the third and fourth instructions; and if the trespass complained of
consisted only in the defendant’s throwing down the plaintiff’s fence, and
passing along the road within its limits, doing no unnecessary damage,
the jury should find a verdiet for the defendant.

6. If the jury believe from the evidence, that the road mentioned in
the first instruction was surveyed, laid out, and accepted and ordered by
the county commissioners’ court to be established as a public highway,
was epened, used, and traveled by persons as’a public road, and worked
upon by the public authorities as a public highway, without objection, as
mentioned in the first instruction, it continued to be a public highway
until abandoned by the public or vacated by competent authority ; and
in order to constitute an abandonment it must have ceased entirely to be
used as a public highway and to have been worked as such, and as long
as any portion of the public continued to use it as a public highway, and
as long as any public work continued to be done on it as a public high-
way, it could not be considered legally abandoned. The traveling pub-
lic must have ceased to use it entirely as a public road, and the public
authorities must have entirely ceased to work it as a public highway be-
fore it should be considered by the jury as abandoned ; and if said road
was created as mentioned in the first instruction, and had not been aban-
doned as mentioned in this instruction, prior to the time of the alleged
trespass of the defendant, it was a valid road at the time of the alleged
trespass of the defendant; and if the only trespass of the defendant con-
sisted in throwing down the plaintiff’s fence, within the limits of such
aroad, and passing across the plaintiff’s land within the limits of such a
“oad, doing no unnecessary damage, the defendant is not guilty, and such

hould be the verdict of the jury.

7. If the road was established, used and worked without objection, as
mentioned in the first instruction, in order to make out such a substitu-
tion of another road in lieu of it by dedication, a mere voluntary permis-
sion of the owner or persons to travel over it, would not alone, unless
there was some recognition of such substituted road on the part of the
public authorities, be sufficient to make out such dedication or substitu-
tion. Such substituted road should be recognized and used as a public
road, before the right of the public to use it as a road would be acquired.

Which instructions for the defendant were all duly objected to by the
plaintiff at the time. Motion by plaintiff for a new trial overruled ; and
exception. '

: ;. 8.0, GRAY,
Attorney for Plaintiff in Error.
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STATE OF ILLINOIS, SUPREME COURT,

Tarp Graxp Division,

APRIL TERM, 4. p. 1858.

Joun C. Cuamrrin, Plaintiff in Error, vs. Rees Morean,
Defendant in Error.

FError to La Salle Circuit Court.

ABSTRACT OF THE RECORD.

Drcrararion.  Trespass quare clausum fregit.

Plea not guilty. 2d plea. Two roads across the plaintiff’s close, and
that defendant broke and entered the close on the line of said roads, as
he had a right to do for that cause ; and issue.

EVIDENCE.

It was mutnally admitted by the parties, that the defendant broke and
entered the plaintiff’s close as alleged, but that in doing so he did not go
off the survey line of the roads mentioned in his plea, and that he did no
unnecessary damage.

The defendant, for the purpose of proving the roads set out in his
plea, introduced a copy of the records of the County Commissioner’s
Court of La Salle county at their September term, 1831, and March
term, 1832, by which it appeared that the said Court, at its said Septem- -
ber term, 1831, ordered that there be a road viewed, leading from the
public square in Ottawa, by J. Green’s mill, to intersect the Chicago
road at or near John Green’s; and that they appointed three persons
commissioners to locate and survey said road, ““the nearest to and from
said points.” ¢

And at the March term, 1832, of said Court, the said commissioners
reported that they had surveyed and located said road, and gave the sur-
vey line, setting out the initial points and courses and distances thereof,
which was signed by two of the three commissioners only, and the report
was ordered to be entered on the records of the Court, and the road es-
tablished as a highway, and William Stadden was appointed supervisor
thercof.

The defendant also offered in evidence a record from the same Court
at their March term, 1838, which recited, that at that term the report of
R. M. Sweet, Isaac P. Halleck and Benjamin F. Fridley, of a state road,
located by them from the court house in Ottawa, by Green’s mill (and
other points) to Naperville, with a plat of said road, was handed into the
Court by Almon Ives, Esq., and that it “appearing to the satisfaction of
the Court that the said commissioners have complied with all the re-
quirements of the act authorizing the locating of* said road, the said re-
port and map are accepted and approved by the Court and ordered to be
filed,”—and then followed an order allowing compensation to the view-
ers and surveyor of the road, and a plat thercof is recorded.
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JOHN GREEN.

The report consists of the plat, and a certificate thereto by Ives, the
surveyor, that the above [plat] is a true and correct survey, according to
the best of his knowledge and belief, of a road authorized by the legisla-
ture of Tllinois, on the 16th of January, 1837, to be made from Naper-
ville to Ottawa, and the certificate of two only of the viewers ; that “they
had viewed and caused the above survey to be taken and marked, and
had located the same as a state road, leading from Naperville, in Cook
county, through a part of Kane county, to Ottawa, in La Salle county,
and have authorized three maps thereof to be made and filed in the
clerk’s office of the county commissioner’s court of each of the above
said counties.” [Signed.] B. F. FripLEY, } Low're

1. P. Porrock, | g
Which was all the record evidence introduced, and was introduced
against the objections of the plaintiff.

The defendant then introduced parol evidence as follows :

John Green testified, that he was one of the chain carriers at the loca-
tion of the county road in 1831 or 1832, and knew where it crossed the
plaintifi’s close ; that in 1847 or 1848 he was supervisor, and they put
all the road work on the hill at Morgan’s, on the line of the survey.

Richard Thorne was the first who fenced across the road, viz., in the
spring of 1847, and Thorne told him he wanted the travel to go round
that season on account of the cost of fencing, but would fence out the
road whenever the public required it, and witness objected to Thorne
fencing across the road.

James Clark was the next to fence across the road, in 1848.

From 1831 to 1847 this road was traveled substantially on the line we
surveyed, more or less. The Dayton travel went through the timber by
Morgan’s, except in wet seasons or wet weather. Loaded teams went
through there. Hugh Allen went through with loaded teams, hauling
flour, from 1836 to 1833. He made three trips a day by that route,
while Jack Vaughn, who went the other road by the point of timber,
only made three trips a day—both hauling for witness at one time.

There was all along considerable travel by the point of timber, cross-
ing the ravine on a bridge built there in 1831 or 1832.

The travel is increased a mile or more as now traveled over the sur-
veyed route, which lacks four chains of’ being four miles from Ottawa to
Dayton.

The lines of the county road and Naperville road are identical-—(as
admitted.)

From Morgan’s to Ottawa was, in 1832, all open prairic, and Clark’s
shanty was the first improvement this side of Morgan’s. From Mor-

gan’s we took pretty much a straight shoot, sighting for an old tree on
the bluff near Ottawa. The stump of the tree is still there. There is
no other Taid out road that T know of, from Ottawa to Dayton, that you
can travel on without trespassing on private lands.

There was a bridge built across the ravine, between Morgan’s and
Dayton. Work was done on the surveyed road at the ravine, at Mor-
gan’s, in 1854 and 1855, before the commencement of this suit.

The public authorities did not acquiesce in the fencing up the road,
but there had always been & controversy between them and those who
had fenced. |



0. ¢ MR Oharles (. Miller testified for defendant as follows: That he came to
Dayton in 1837, and worked on the line of this road in cutting through
the timber in 1837, 1838 and 1839, under Green and Stadden, supervi-
sors, and knows of travel by foot, horseback, buggies and empty wa-
gons, up to 1841. Never drove a loaded team through on this road.

Since 1841 most of the travel from Ottawa to Dayton has been by the
point of timber north and west of Clark’s shanty, to Hayward’s sod
fence.

A bridge was built at the point of timber, in 1841 or 1842, on what is
now Gedney’s land, over which the public passed. There were three
bridges there close together. I do not know of any travel on the sur-
veyed line since 1841, as I moved then from Dayton to my farm, and
trom Ottawa to my farm the most direct route was by the point of tim-
ber. I think theroad was cut out through the timber about sixty feet
wide.

And Jokn Russell, for defendant, testified as follows:

5. wusseer. I have been here since 1840. Have crossed the ravine at Morgan’s
from 50 to 100 times. Worked on the hill at Morgan’s from 1840 to
1843, when John Green, John Stadden and Wm. Stadden were supervi-
sors. The chief difficulty was at this hill; could never get work enough
to grade it down.

And for this reason the travel crossed at the point of timber. It would
have taken three years’ road labor to grade down the hill.

Those who traveled on this road from 1840 to 1843, crossed the ravine
just below Morgan’s, on a little bridge the Stadden’s had made there for
their own use. I never saw many loaded teams go that way.

The general travel since 1846, when Thorne fenced, was by the point
of timber, on a bridge there. There was a bridge above this again,
where the ravine ended in a slough.

The defendant then called Aaron Daniels, who testified as follows:

Have lived one and a half miles from Dayton since 1831, and traveled
from Ottawa to Dayton since I have lived in the country. Never saw

. paxters, Many teams go by way of Morgan’s house except myself. This road

‘ was bad at the hill, and for this reason the travel went by the point of

timber. I have crossed 50 times or more on this road on foot, on horse

back, and with ox teams, with four yoke ot cattle. When I had heavy

loads I always went round by the point of timber, and when empty by
Morgan’s.

With 4 yoke of oxen I have hauled 10 barrels of flour up the hill by
Morgan’s, from 6 to 10 times. From 1838 to 1840 I have secn as many
as four or five teams at a time. They would put what load they had on
my wagon, and we doubled teams on the hill if I stuck. I never meta
team on the hill, and never saw a loaded team go through but myself.—
The general travel was by the point of timber, and 1 went that way as
early as 1831.

David Green then testified for defendant as follows:

I have lived in Dayton since 1830. We traveled the surveyed road
some at a very early day, with buggies, on horseback, and with light
roads. We went up back of Morgan’s till the bridge was built, and this
load was used 12 or 15 years, and road labor was laid out on it.

DAVID GREEN.

4 YT |
f’n‘f—’!“;ﬁj



pavip exeey.  There was a finger board put up in Reed’s lane, in 1835 to 1837, close

to the sod fence, pointing towards Morgan’s. It said, “2 Miles. to
Dayton.”

It was north of the south-east corner of the sod fence. '

The bridge was built at the point of the timber in 1840, while John
Stadden was supervisor, who had it built. There was another bridge
about 20 yards above. 5

The general travel since 1840 has been ronnd the point of timber.—
All the heavy teams, and the generality of other teams, went that way.

The Indian Creek and upper Fox River travel and Dayton folks all
came together on the other road, to the point of timber, where they took
different courses and the roads forked.

Tt would be impossible for me to tell the number of times I have tra-
veled the surveyed road. It would average at least twice a week for fif-
teen years.

It was here conceded that the whole of the plaintift’s farm consists of
140 acres, and that the plats show, substantially, how the travel that
went by the point of timber, crossed his farm before it was fenced, and
that Champlin fenced the 140 acres in 1853.

Jusse grusy, | Jesse Green testified for defendant as follows:

T have frequently traveled the surveyed road by Morgan’s.  As Mor-
gan’s hill was not much worked, we never teamed that way with heavy
loads. In returning from Ottawa with empty wagons, we went that
way. The travel with loaded wagons was always chiefly by the point of
timber. I have met the plaintiff on the road by the point of -timber.—
Tn a wet time the ground was bad on the other road, through Champ-
lin’s meadow.

w stappuy.  Richard Stadden testified for defendant as follows:

I came to Dayton in August, 1848, and went from Dayton to my fa-
ther’s house by this surveyed road. My father then lived near where
Morgan now lives. I live on the line of this road, between Morgan’s
and Dayton. The surveyed road would run through my farm, back of
my house, through my enclosure, and has been fenced across some years
on my farm, viz., from 1850.

The marks of the old surveyed road are still visible through Champ-
lin’s meadow, overgrown with grass. I and Morgan have no way to get
to Ottawa, by a laid out road, except the one in controversy, and there
has been a continual controversy since he came to Dayton, between
Dayton people, himself, Morgan and public authorities on one side, and
those who had fenced the surveyed road between Ottawa and Dayton on

the other side.
eiar,  The defendant’s plat was identified as being generally correct by all
the witnesses, and was given in evidence; and here the defendant rested.
PLAINTIFF’S EVIDENCE.

The plaintiff then called Win. L. Dunavan, who testified substantially

as follows :
w.n.ouxavay I have lived in this country sinee 1831, and lived in Dayton from 1836
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W.L.DUNAVAN

. LEAVENS,

till 1842, and since, where I now do, beyond Dayton. The N. aperville
road runs near my house. Hayward fenced while I lived at Dayton. I
carried the chain for the county road in 1832, from my place to Dayton,
and know the survey line of that road. I went to Ottawa twice a week
or oftener.

The public travel has always been, since I have known it, a pretty di-
rect course from the north-east corner of Hayward’s sod fence to the
point of timber; I mean since Hayward built the sod fence. Before
that time the travel went still further north and west of the corner of the
sod fence. This was the general direction, and where it has varied it
has borne to the west, on account of the ground rising as you go further
west. Before Hayward fenced the travel went back of his house, by
Langley’s hollow.

Those on horseback and in buggies sometimes went the surveyed road.
There was only a foot trail through the timber, from Morgan’s to Day-
ton, but there never was any general travel from Dayton to Morgan’s, on
the surveyed road. Richard Stadden’s place is between Dayton and
Morgan’s. Stadden fenced in 1847. The surveyed road runs back of
his house. 1lis fence shut up the road and turned the travel down a
lane just in front of his house. Ilis fence is still there. Old man Stad-
den lived where Morgan now does. He fenced up to Champlin’s fence,
in 1838, and that fence, according to my best impression, would cross the
surveyed road, though I am not positive. The Naperville road, from
my place to Dayton, has not been traveled on the surveyed line. It is
fenced in in a good many places, and the travel varies trom the survey
gsometimes a mile and a half.

On the county road ot 1832, from Ottawa to Dayton, there never has
been, to my knowledge, any fencing made with reference to the surveyed
line. From my place to Dayton there has not been any road labor laid
out on the Naperville road since 1844. I worked on the surveyed road
at Morgan’s hill, under supervisors, several different years. In 1842 1
worked there, and at that time the abutments of a bridge had been built
there and the stringers put across. There was a bridge built across Fox
river in the summer of 1855, on the surveyed route, at the cost of three
or four thousand dollars, and it was carried away 4 or 5 months ago, and
steps are being taken to have it rebuilt. The state road has always been
traveled to Ottawa from Naperville.

The plaintiff then called 0. ZLeawvens, who testified, that he had been
acquainted with the public travel from Ottawa to Dayton since 1834, and
in 1837 and 1838 was deputy sheriff; and frequently traveled the road
from Ottawa to Dayton.

The general public travel since 1834 has been by the point of timber.
I know of no travel on the road as surveyed. I would have likely seen
it if there had been travel. The public travel went considerably west of
Clark’s shanty—TI should think as much as eighty rods. Hayward had
not fenced in 1838, and before he fenced the road went up by Mackey’s,
and after he fenced it went by the distillery hill, and passed in front of
his house along the sod fence, and then pretty straight to the point of
timber. In 1834 I went once to old man Stadden’s; Largent lived there
then. I went on what is described as the surveyed route. Tt had the
appearance of having been used only for family travel.
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HENRY GREEN

JAMES CLARK.

HENRY J. REED

Henry Green also testified for plaintiff, that he had known the public
travel from Ottawa to Dayton since 1833.

Until Hayward and myself fenced, in 1839, the travel all went west of
the Catholic burying ground to an oak tree, that had the highway mark
on it, that then stood on the point of the bluff; this side of Mackey’s, and
from there in a pretty direct course to the point of timber, crossing the
stream a little higher up than they now do.

After Hayward and me fenced, the travel went up the distillery hill,
past Hayward’s house, along the sod fence, to the point of timber, bear-
ing a little west on account of better ground.

There was no general travel, ever, on the surveyed line, but was a
good many rods north and west of it. Whatever travel was on the sur-
veyed line was an exception to the gencral rule. It was only farm
travel.

James Clark also testified for plaintiff, that he had known the public
travel from Ottawa to Dayton since 1837, and came on to the land owned
by plaintiff in 1845. No teams went by Morgan’s unless to see old Mr.
Stadden. I teamed for the Green’s, from Dayton to Ottawa, in 1845,
and before I fenced. The public travel passed in front of Richard Stad-
den’s to the point of timber, and thence to the sod fence. I never knew
of any general travel any other way except by the point of timber. I live
still on the plaintift’s close. I built the first shanty in 1846, when I
fenced. It stood at the north-west corner of the forty I fenced. That
shanty was torn down and another built on the same site. The travel
alway? passed north and west of my shanty—about 3 1-2 rods west.—
The distillery hill was first worked in 1842 or 1843.

All the travel of the public went west of my shanty, towards the point,
and any travel by Morgan’s was an exception. I have not noticed any
marks from Thorne’s north line to Morgan’s. The timaber had been cut
through from Morgan’s towards Dayton, but the underbrush and trees
have grown up, so that in passing you would have to push it aside. It
would brush you in going along on horseback. Iam now in the em-
ployment of plaintiff.

‘When Thorne first fenced I threw down the fence and passed through.
Thorne afterwards told me I was wrong in doing so, and I did not again.

Hewry J. Reed testified for plaintiff, that he had been acquainted with
the travel from Ottawa to Dayton for the last 23 years. I have lived se-
veral years on the Hayward farm. The public travel, till Hayward
fenced, went up on the east side of Langley’s place, through Hayward’s
place back of the house, and through where the orchard now is, on the
surveyed line, and then to the point of timber, bearing a little to the
west.

The Indian Creek and up Fox River travel, and the Dayton travel all
went together on this track till they came to the bridge across the ravine,
by the point of timber, and after they crossed it they diverged and took
different routes.

Hayward fenced 50 acres and llenry Green 40 acres, in the spring of
1839, and after that the travel went still further north and west, until two
or three years afterwards, the travel changed and went up the distillery
hill, and passed along to the south-east corner of the sod fence, and then
made to the point of timber spoken of.
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meNry 5. reEp 1 saw a guide board standing at the south-east corner of the sod fence,

R. THORNE,

JOHN HOXIE.

in 1839 or 1840. It pointed towards the point of timber.

I'never knew of any general travel on the surveyed line by way of
Morgan’s. It always passed west of Clark’s shanty, which stood near
the N. W. corner of the forty he fenced.

Through the plaintiff’s close the surveyed road and the road as tra-
veled would be apart as much in some places, I shounld think, as 100 rods,
and generally as much as 80 rods.

It is my impression that the fence which old man Stadden built, up to
the plaintiff’s south line of fence, would necessarily cross the road where
the witnesses say it was surveyed.

Leichard Thorne then testified for plaintiff, that he had been acquainted
with the public travel from Ottawa to Dayton since 1845. The road as
then traveled entered my land north of my house, and made then direct
for the point of timber. I fenced in 1846, and then left out a little cor-
ner, and this turned the travel further north and west.

I'have never known any public travel, or any travel whatever, on the
surveyed road by Morgan’s; but the public travel has always been from
a point about the middle of the sod fence to the point of timber.

I have heard John Green’s testimony in regard to my fencing the road,
and do not believe T had such conversation; the way was this: Green
said I had fenced up the surveyed road. I told him I thought not; and
then told him whenever I was satisfied I had fenced up a surveyed road,
I would take it down. T then got Geo. H. Norris, County Surveyor, to
run the road, and atter that told Green I was satistied, from that survey,
I had not fenced up the road.

Since Champlin fenced his whole tract in 1853, the travel has gone
round his corner, where he has thrown out some, by Pembroke’s, down
to the point of timber, and there is no difficnlty in getting from Ottawa
to Dayton on this road. Tt is unobstructed.

Jolhn owie testified for plaintiff as follows :

I'live in Serena, and have known the public travel on the road from
Dayton to Ottawa for the last 18 years. It has always been from the sod
fence to the point of timber, until 1853, when Champlin fenced, and
since then as stated by Thorne. Before that the road went about three
rods west of Clark’s shanty.

The Somonauk teamns went the same road to the point of timber, and
crossed there at the same bridge. There is now no difficulty in travel-
ing to Serena or to Dayton.

There never was any general travel on the surveyed line, by way of
Morgan’s, that I know of. It was out of my way to go home to Serena
by way of Dayton.

The plaintiff then offered in evidence a plat of the roads spoken of,
which was identified as generally correct by all the witnesses.

The plaintiff then asked the Court to give the jury nine several in.
structions, which were given as asked, except the eighth, which was
asked as follows:

If the jury believe from the evidence, that the public, from 1832 till
the commencement of this suit, had ceased to use the said surveyed road,
and that the public had adopted another and different line of travel
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voluntarily, and by so doing had intended to abandon, and did abandon
said surveyed road, as well as all other roads upon the same line, then
the jury should find for the plaintiff, even although no other public high-
way was legally laid from Ottawa to Dayton by the public authorities.

Which the Court refused to give; but modified and gave the same,
against the plaintiff’s exceptions to such modifications, as follows:

If the jury believe that the public, from 1832 till the commencement
of this suit, had ceased to use the said surveyed road, and that the publie
had adopted another and different line of travel voluntarily, and by so
doing had intended to abandon and did abandon said surveyed road, as
well as all other roads upon the same line, and had acquired the legal
right to nse of such other line of travel, then the jury should find for
the plaintiff, even although no other public highway was legally laid
from Ottawa to Dayton by the public authorities.

And at the request of the defendant, the Court instructed the jury as
follows :

That if, at the September Term, a. . 1831, of the County Commis-
sioners’ Court of La Salle County, Joseph Cloud, Luther S. Robbins, and
William Ritchey were appointed viewers by said Court, to locate and
survey a road from Ottawa to Green’s Mill; and to intersect the Chicago
road at John Green’s; and it they, or a majority of thewm, did locate and
cause said road to be surveyed, and did report the same to said Court;
and if said Court, in March, a. . 1832, approved of their report, and
ordered said road to be established as a public highway ; and if said road
was for several years immecdiately afterwards used and traveled by the
public, and worked by the public authorities without objection on the
part of the then owners of the land in the declaration described ; and if]
since the laying out of said road, the same has not been abandoned by
the public authorities, then, although its width was never fixed by the
county commissioners, the road would be a valid road of the width of
thirty feet, that being the miniimum width fixed by the statute.

2. If the jury believe from the evidence, that the road was established,
opened, used, and traveled, as mentioned in the first instruction, without
objection, and that the close in the declaration mentioned was then the
property of the state of Illinois, and for many years thereafter remained
in the said state, or in the trustees of the Illinois and Michigan canal,
then, neither Clark nor the plaintiff had the right, when he thereafter
became the purchaser, to fence across or otherwise obstruct the line of
the road, or prevent travelers from passing or repassing on said line of
road with their horses and vehicles, unless the road had been abandoned
by the public before such obstruction.

3. In order to make an abandonment of the road, it should appear that
the cessation to use it was with the intention of abandoning it, and not
merely divergingin some places from the surveyed route, and traveling
where there was no road laid out, on account of there being a hill or ra-
vine on the line of the survey, which it was inconvenient to cross with load-
ed teams, and such a diverging with some, or nearly all of the loaded
teams, for this cause only, while travelers with other loaded teams,
empty wagons, buggies, and on horseback and on foot, continued to pass
along on and close to the route of the road where it was surveyed across
such ravine, or over such hill, using it as a road, would not amount in law
to an abandonment of the road.
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4. The diversion of the travel from the surveyed route of the road by
the fences of Clark and Thorne, would not, if objected to and contended
against by the public and public authorities, amount to an abandonment
of the surveyed and laid out road.

5. If said road was established, laid out, opened, used, and worked
without objection during several years next after it was laid out as men-
tioned in the first instruction ; and if said road had not, prior to the time
of the throwing down of the fences and passing across the plaintiff’s
close, been abandoned by the public and public authorities as explained
in the third and fourth instructions ; and if the trespass complained of
consisted only in the defendant’s throwing down the plaintiff’s fence, and
passing along the road within its limits, doing no unnecessary damage,
the jury should find a verdict for the defendant.

6. If the jury believe from the evidence, that the road mentioned in
the first instruction was surveyed, laid out, and accepted and ordered by
the county commissioners’ court to be established as a public highway,
was opened, used, and traveled by persons as a public road, and worked
upon by the public authorities as a public highway, without objection, as
mentioned in the first instruction, it continued to be a public highway
until abandoned by the public or vacated by competent authority ; and
in order to constitute an abandonment it must have ceased entirely to be
used as a public highway and to have been worked as such, and as long
as any portion of the public continued to use it as a public highway, and
as long as any public work continued to be done on it as a public high-
way, it could not be considered legally abandoned. The traveling pub-
lic must have geased to use it entirely as a public road, and the public
authorities must have entirely ceased to work it as a public highway be-
fore it should be considered by the jury as abandoned ; and if said road
was created as mentioned in the first instruction, and had not been aban-
doned as mentioned in this instruction, prior to the time of the alleged
trespass of the defendant, it was a valid road at the time of the alleged
trespass of the defendant; and if the only trespass of the defendant con-
sisted in throwing down the plaintiff’s fence, within the limits of such
»road, and passing across the plaintiff’s land within the limits of such a
road, doing no unnecessary damage, the defendant is not guilty, and such
should be the verdict of the jury.

7. If the road was established, used and worked without objection, as
mentioned in the first instruction, in order to make out such a substitu-
tion of another road in lieu of it by dedication, a mere voluntary permis-
sion of the owner or persons ta travel over it, would not alone, unlesg
there was some recognition of such substituted road on the part of the
public authorities, be sufficient to make out sucl dedication or substitu-
tion. Such substituted road should be recognized and used as a public
road, before the right of the public to use it as a road would be acquired.

Which instructions for the defendant were all duly objected to by the
plaintiff at the time. Motion by plaintiff for a new trial overruled ; and
exception.

0. C: GRAY,
Attorney for Plaintiff in Error.
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Anobo all &len by These Presents, ma 2o 700~ 7
as principal, and 7/ 5‘« )&/‘:/ ( "/““"A"’M %// %/ //4%

as security, are held and firmly bound unto 7 - /7
~ ) o o in the
7 ZF7 At F Z 2 » P 7 e - 2=z 3

penal sum of good

and lawful money of the United States, for the payment of which, well and truly to be made, the said
.

e AT
/ B . P

bind FACrecZeleer, b{“ heirs, executors, and administrators, jointly, severally, and firmly by

these Presents, : /‘ i §
Witgess, -« Se . 9 7
iy ~day-of A. D. 185/’7:/(___

Ih@ 60”3:“0” Of ﬂl@ abObe @bifgaﬁon is chh, That, whereas, the above named /ff -

V4 / P, - P
did, atthe 727, ¢ Term of the o -/ 7« t Coeee s Court,
beld in and for the County of <« “. /¢ in the State of Tllinois, 4. ». 1854  recover a
judgment against the above bounden 7/, v,(,//_, s e el % ptren o Zost
—for-the-samof-

to reverse which said judgment, the said H ey
: ha /7 sued out a Writ of
Error from the Supreme Court, within and for the Third Grand Division of said State. Now if the said
Pl i /f z2
shall duly prosecute said Writ of Error, and pay, or cause to be Da1d all judgments, costs, interest and
damages which the said Supreme Court shall adjudge against

and abide the order and judgment of said
Supreme Court in this behalf, then this obligation is to be void, otherwise to remgin in full force and effect.

2

/4 [Sear.]
[SEAL.]
[SeAL.]

[SeaL.] e
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STATE OF ILLINOIS, f 2
SULI%RCEME COURT© %SS' The People of the State of, I?/Smoss,

To THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF /oo Sl €¢ GREETING:
BECAUSE, In the record and proceedmgs as al%o in the rendition of the judgment
of a plea which was in the Clr(‘,\ut}fourt of ? Ve /&/V; — County before

the Judge thereof, between /ot /it

<A t/k/ e
/

plaintiff; and /zz,(__// " ///tf“t,/p.aAL : e S

defendant it is said manifest error hath intervened, to the injury of the aforesaid

%’ 44»1&& ‘/ 1 Ay — = ’ : ? ~— as we are informed
by 2 " 7 complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinetly and openly, without delay.
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have

the same before our Justices af()lg;;ld at Ottawa, in the County of La Salle, on the
)fu : 7%/111 ,,)ﬁ ; of A /u %m 2 ne‘{t that the record and proceedings, being in-

spected, we may cause (0 be done therem to correct the error, what of right ought to
be done according to law.

WANNES S, The Hon, WALTER B. SCATES, Chief

Justice of our said Court, and the Seal thereof, at Ot-

tawa, this ,(/,f day of//z e gy in the Year
of Our Lord One T houmnd Eight Hundred and Fifty- Jeveun

g
Qg . k( ( G /
Clerk of the Supreme Court;

/ /;)/54,(’ { p/ fida “(y'

¥V

{)ans)etd]
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