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IN THE SUPREME COURT,

First Grand Division,---State of Illinois.

= —— —— = ==

NOVEMBER TERM, A. D., 1865.

G —

MONTREVILLE FITTS, PUL in Error,}
Impleaded below with WILEY MARVEL,

4 vs. o 'I
NANCY DAVIS, Adw'z, ! i
THOMAS D. DAVIS, Adwr  ( Error to Williamson,
of the goods of John T. Davis, dec'd, |
Impleaded with JOHN B. TANNER, |
Def’ts in Brror. y

This was a suit in Equity, brought by pU'ff in error, for the striet fore-
closure of deed of Mortgage, executed by John B, Tanner, or that an acet.
be taken and the Mortgage premises sold. And also for the vacation of a
sale of the Mortgaged premises made by Sh'ff of Williamson county in favor
of deft’s in error, upon a Judgment rendered in favor of their contestate,
and for questing title, &e. Bill filed March 1st, 1860, and heard by the
HHon. W, J. Allen, Circuit Judge at the March Term, A. D. 1861,

Bill states that Compl’ts on the 2d of April, 1855, ¢onveyed to Tanner,
in fee simple, an 80 acre tract ¢f land, containing a steam saw and grist
mill, lying in Williamson county, Iil., and described as NE SE gr, and SE
NE g, sec 16, T8 S, R 4 E, for the sum of $1800.90, and took from said
Tanner his promissory note for said sum, payable one year from date.

On same day, Tanner, to secure the purchase money, to Compl’ts exe.
cuted and delivered to them a mortgage upon said premises. The mortgage
was duly filed and recorded in Recorder’s office in Williamson county, in
Book “K,” pages 1856, on the 6th of April, 1855. Oaq the 24th of April
1855, John T. Davis, since dec’d, recovered a J udgmert in the Williamson
Circuit Court against said Tanner for $193.22. That after the rendition of
said Judgment, Davis died, intestate, at said county of Williamson. Oan the
I4th of August, 1855, letters of administration were issued to the deft’s in
error ; and on the 17th day of Jan'y, 1857, they caused an execution to be
issued on said Judgment, said premises to be sold, and they became the
purchaser’s. Deft’s charged with fraud and collusion, in sitting up claim to
said lund by virtue of said sale. After the execution of said mortgage and
before the maturity of the said note, to-wit: on the 14th day of June, 1855,
the Compl’ts, at the request of said Tanner, surrendered to him said note,
a1d Tanner re-conveyed the fee simple title of said premises to Compl'ts,
which was the only way that said mortgage debt was ever paid, and said note
cincelled. That the re-conveyance of said lands at the time was not in
veality worth the amount of the note which was therefor surrendered and
cance.led. Tanner at the time was wholly insolvent, of which fact def’'ts in
error had notice.

Bill prays that Tanner and the def'ts in error may answer said bill under
oath; and upon final hearing for a sale of the mortgaged premises, or, if
consistent with the interest of all parties, that a strict foreclosure be decreed,
and title at once vested in Compl'ta,

That the sale made said execution he set aside and declared null and
void ; and that all clouds over Complts’ title be dispelled.  And for general
velief, that summons issue for Tanner and def’ts in error, returnable, &,

~
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Bill answered March Term, '60, by def'tsin error. They admit that Tanner
purchased said lands as in Complt’s bill set out and for the consideration
mentioned. And allege that Tanner’s deed was filed in Recorder’s office in

said Williamson county, Jan’y 16, '57, and recorded Jan’y 20, 1857.

Admit, also, the execution of the mortgage by Tanner in all respects
as set up in. Complt’s bill. Deny that Tanner made default in payment of
mortgage debt, but allege that the same was satisfied by $§—— and for said
consideration, Tanner by warranty deed conveyed thesaid premises to
Compl’ts. That the deed from Tanner to Compl’ts was acknowledged before
Elijah Ross, a J. P. for the county of Franklin, Ill, on the said 14th of
June, "55, and on 29th Jan’y, "57, the official certificate as the qualification
of such Justice was attached by the County Clerk of said Franklin county.
And on the 25th May, '57, said deed wus recorded in Williamson county
aforesaid. They deny that the legal estate in said lands was vested in
Compl’ts, but affirm that the ssme was in Tanner, for the reason that
Comp!’ts and Tanner cancelled said mortgage, and Tanner conveyed back
to Compl’ts on the 14th of June, ’55. Admit that John T. Davis, their
intestate, obtained a Judgmeut on the 24th of April, '35, against Tanner,
as in Complts’ bill alleged, and soon after died, and that letters of adminis-
tration were duly granted to them. Also, that they caused an execution to
issue on said Judgment, and the lands to be sold asin Complts’ bill men-
tioned. Deny all unlawful and fraudulent combination as charged. Con-
clude with a prayer to be dismissed with costs &e., and sign and make oath
to said answer. Filed March 27, 55,

CompU'ts except to said answer. 1st, That it states that the mortgage
was satisfied with a blank sum of money. 2d, Said answer is uncertain
and repugnant and insufficient, in this, that it states that said mortgage was
satisfied by the paymant of a blank sum of money, and that in consideration
of said blank sum of money the said Tanner made a warranty deed for said
lands to Compl’ts. And couclude with a prayer that def’ts answer further.
Def’ts in error demur to Complts’ bill, and set out az cause for demurrer a
want of equity.

Clerk’s certificate as to true and correct copies of files, &e.

Friday, March 23, ’60. —Rule taken upon def’ts in error to answer
Complts’ bill by Tuesday next. Cause set for hearing at the next term of
Court.

August Term, 1860.—Def’ts in error demur to Complts’ bill. Demurrer
taken under advisement,

March Term, 1861.--Demurrer sustained ; Lill dismissed at Complts’
costs.  Orders of Court certified. :

And now come plaintiffs in error, by Tanner & Casey, his att’ys, and
say there is manifest error in the said record, and for error assign as
follows, to-wit:

ERRORS ASSIGNLED.

The Court erred in sustaining the demurrer to Complainant’s bill.
The Court erred in dismissing the Complainants’ bill and motioning a
decrec against Complainants for cost.
And for these and other manifest errors the Judgment and dceree of
the Court in this case ought to be reversed.
TANNER & CASEY,
Att'ys for PUFF in Error.
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IN THE SUPREME COURT,

First Grand Division,---State of Illinois.

o —— — —

NOVEMBER TERM, A. D., 1865.

= e A— . -

MONTREVILLE FITTS, PUf in Error, )
Ampleaded below with WILEY MARVEL, |
|
&

v8
NANCY DAVIS, Adw'z,
THOMAS D DAVIS, Adw'r
of the goods of John T Davis, dec'd,
Impleaded with JOHN B TANNER, |
Def'ts in Krror i J

BRIEF.

The pI'ff in errov filed his bill in the Cireuit Court of said county at the
March term thereof, A, D. 1860, for the striet Soreclosure of a deed of
mortgage exceuted executed by said Tanner, or that an account be tuken
between the pI'ff and Tanner, and the mortgaged premises be sold : or for a
vacation of a sale of the mortgaged premises made by the Sheriff of Wil-
liatuson county, in favor of deft’s in error, upon a judgment rendered in favor
of their intestate, and thereby quiet the title of the pI'ff' to the mortgaged
premises. —

The factsset up in the bill are briefly as follows: On the 21 day of
April, A, D. 18355, the pl'ff, one Marvel, ¢ouveyed the fee simple estate of
an eighty acre tract of land, lying in Williamson zounty, to John B. Tanner
arcd took a note for the purchase money, secared by a mortgage upon the
premises exceuted simultaneously with the deed. The mortzage was recorded
in the Recorder’s office for said county four days after its exeention, Eigh-
teen days after the mortgage was recorded the defc’s intestate recovered a
Jjudgment in the Williamson Circuit Court against the said Tanncr. On the
14th day of June, A. D. 18355, Tanner, in satisfaction of the mortgage,
reconveyed the land to pI'fls. That the premises were not worth the mort.
gage debt, and the mortgage was satisfied in no other way. The mortgaged
premises were sold on execution by def’ts in January, A. D, 1857, and by
them brought in to satisfy the judgment; that Tanner was insolvent at the
time. It also charges fraud upon deft’s in confederating to obscure the title
of pl'fls, &e. The demurrer to pl'ffs bill should have been overruled.

The execution of the mortgage by Tanner was simultaneous to the con-
veyance and placed upon the records of the proper office before the rendition
of the judgment upon which the.mon&ggged premises were sold.

The mortgage being for the purcliase money takes precedence of the judg-
ment against Tanner. Curtis vs. Root, XX Ills. 57, The judgment was a
lien upon Tanner’s equity of redemption. R. 8. chap, 56, sec. 1, and the
deft’s sold nothing more on cxecution. Curtis vs. Root XX Ills. 57. Had
the satisfaction of the mortgage by the pI'ff been in consideration of the
payment of the purchase money the title of Tanner would have become
ebsolute. R. 8. chap. XX1V, sce* 86, and the fee-simple estate of Tanner

Error to Williamson.

e A b i
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- mer, nor by setting up the mortgage fr.
T Ample regag@%b 1own by the pl'ffin |

would hiave been sold on execution. Bat in this case Tanner was insolvent
and the mortgaged premises being hardly worth the purchase money, the
mortgage was satisfied by Tanner transferring his equity of redemption to
his mortgagee, the pI'ff. Tn equity this mode of satisfying the mortgage
does not give the judgment of the deft’s intestate, precedence to the mort-
gage. But the sale on execution placed a cloud upon the pl'fis title; and in
a suit in ejectment the pl'ff could not prevail against the def’ts deed based
upon the judgment and sale aforementioned by showing the deed from Tan-

Q

0

deft’s by asking that an account should be taken between himself and Tanner
and the mortgaged premises sold, &c.—this proceedure would have given the
deft’s all that they could have aoquired under their judgment, if the pl'ff had
foreclosed his mortgage by bill at any time after the rendition of the judg-
ment, or all that they could have got had the pI'ff foreclosed by scire facias
and a proceeding in garnishwens been instituted for the overplus if any
should arise.

M6 sale under t lef’ts execution does not give them a better title
at law than the pl’ﬁ'sﬁyrlear!y places sucha cloud vpon it as will indnce a
court of equity to inferfere. ' :

Whereupon it is respectfully submitted that the court erred in dismissing
the pl'ffs bill for the want of equity.

TANNER & CAREY,
' Att'ys for PUF.
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IN THE SUPREME COURTY

D —

First Grand Division,---State of Illinois:

| < ool i e

NOVEMBER TERM, A. D., 1865.

e A — e et

MONTREVILLE FITTS, PUff in Error,)
Impleaded below with WILEY MARVEL,
vs.

I
l
NANCY DAVIS, Adu's, b =i
THOMAS D. DAVIS, Adw'y [ Ereof to Williamson,

l

of the goods of John T. Davis, dec'd,
Impleaded with JOHN B. TANNER, |
' Def'ts in Krror. 3

This was a suit in Equity, brought by pl'ff in error, for the strict fore-
closure of deed of Mortgage, executed by John B. Tanuer, or that an acct.
be taken and the Mortgage premises sold. And also for the vacation of a
sale of the Mortgaged premises made by Sh’ff of Williamson county in favor
of deft’s in error, upon a Judgment rendered in favor of their contestate,
and for questing title, &e. Bill filed March 1st, 1860, and heard by the
HHon. W. J. Allen, Circuit Judge at the March Term, A. D. 1861.

Bill states that Compl’ts on the 2d of April, 1855, c)nveyed to Tanner,
in fee simple, an 80 acre tract cf land, containing a steam saw and grist
mill, lying in Williamson county, Ill., and deseribed as NE SE qr, and SE
NE qr, sec 16, T8 8, R 4 E, for the sum of $1800.90, and took from said
Tanner his promissory note for said sum, payable one year from date.

On same day, Tanner, to secure the purchase money, to Compl'ts exe-
cuted and delivered to them a mortgage upon said premises, The mortgage
was duly filed and recorded in Racorder’s office in Williamson county, in
30k “K,”" pages 185-6, on the 6th of April, 1855, Oa the 24th of April
1855, John T. Davis, since dec’d, recovered a Judgment in the Williamson
Circuit Court against gaid Tanner for $193.22.  That after the rendition of
said Judgment, Davis died, intestate, at said county of Williamson. On the
14¢h of August, 1855, letters of administration were issued to the deft's in
error ; and on the 17th day of Jan’y, 1857, they caused an execution to be
issued on said Judgwment, said premises to be sold, and they became the
purchaser’s. Deft’s charged with frand and collusion, in sitting up claim to
said land by virtue of said sale. After the execution of said mortgage and
before the maturity of the said note, to-wit: on the 14th day of June, 1855,
the Compl’ts, at the request of said Tanner, surrendered to him said note,
@1d Tanner re-conveyed the fee simple title of said premises to Compl'ts,
which was the only way that said mortgage debt was ever paid, and said note
cincelled.  That the re-conveyance of said lands at the time was not in
reality worth the amount of the note which was therefor surrendered and
cance.lel. Tanner at the time was wholly insolvent, of which fact def’ts in
error had notice. ;

Bill prays that Tanaer and the def'ts in error may answer said bill under
oath ; and upon final hearing for a sale of the mortgaged premises, or, if
eonsistent with the interest of all parties, that a strict foreclosure be decreed,
and title at once vested in Compl’ts.

That the sale made said execution he set aside and declared null and
void ; and that all clouds over Complts’ title be dispelled. And for general
relief, that summons issue for Tanner and def’ts in error, returnable, &e.
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Bill answered March Term, 60, by def’tsin error. They admit that Tanner
purchased said lands as in Complt’s bill set out and for the consideration
mentioned. And allege that Tanner’s deed was filed in Recorder’s office in
said Williamson dounty, Jan’y 16, 57, and recorded Jan’y 20, 1857.

Admit, also, the execution of the mortgage by Tanner in all respects
as set up in Complt’s bill. Deny that Tanner made default in payment of
mortgage debt, but allege that the same was saiisfied by $—— and for said
consideration, Tanner by warranty deed conveyed the™daid premises to
Compl’'ts. That the deed from Tanner to Compl’ts was acknowledged before
Elijah Ross, a J. P. for the county of Franklin, Ill, on the said 14th of
June, '55, and on 29th Jan'y, ’57, the official certificate as the qualification
of such Justice was attached by the County Clerk of said Franklin county.
And on the 25th May, '57, said deed was recorded in Wililamson county
aforesaid. They deny that the legal estate in said Jands was vested in
Compl'ts, but affirm that the same was in Tanner, for the reason that
Comp!'ts and Tanner cancelled said mortgage, and Tanner conveyed back
to Compl’ts on the 14th of June, ’55. Admit that John T. Davis, their
intestate, obtained a Judgmeut on the 24th of April, '55, against Tanner,
as in Complts’ bill alleged, and soon after died, and that letters of adminis-
tration were duly granted to them. Also, that they caused an execution to
issue on said Judgment, and the lands to be sold asin Complts’ bill men-
tioned. Deny all unlawful and fraudulent combination as charged. Con-
clude with & prayer to be dismissed with costs &e., and sign and make oath
to said answer. Filed March 27, "55.

Compl'ts except to said answer. 1st, That it states that the mortgage
was satisfied with a blank sum of money. 2d, Said answer is uncertain
and repugnant and insufficient, in this, that it states that said mortgage was
satisfied by the paymant of a blank sum of money, and that in consideration
of said blank sum of money the said Tanner made a warranty deed for said
lands to Compl'ts.  And conclude with a prayer that def’ts answer further.
Def’ts in error demur to Complts’ bill, and set out as cause for demurrer’ a
want of equity.

Clerk’s certificate as to true and correct copies of files, &e.

Friday, March 23, ’60. —Rule taken upon def’ts in error to answer
Complts’ bill by Tuesday next. Cause sét for hearing at the next term of
Jourt.

August Term, 1860.—Def’ts in error demur to Complts’ bill. Demurrer
taken under advisement,

March Term, 1861.--Demurrer sustained ; bill dismissed at Complts’
costs. Orders of Court certified.

And now come plaintiffs in error, by Tanner & Casey, his att’ys, and
say there is manifest error in the said record, and for error assign as
follows, to-wit:

ERRORS ASSIGNED.

The Court erred in sustaining the demurrer to Complainant’s bill.
The Court erred in dismissing the Complainants’ bill and motioning a
decree against Comuylainants for cost.
And for these and other manifest errors the Judgment and dceree of
the Court in this case ought to be reversed.
TANNER & CASEY,
Att'ys for PUFin Erro
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IN THE SUPREME COURT,
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First Grand Division,---State of Illinois.
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NOVEMBER TERM, A. D. , 1865,
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MONTREVILLE FITTS, PI'ff in Error,)
Impleaded below with WILEY MARVEL, |

o |
NANCY DAVIS, Adw’z, N g
THOMAS D DAVIS, Adi's - Error to Williamson.
of the goods of John 1" Davis, dec'd,
Impleaded with JOHN B TANNER, |
f Def'ts in Krror )

BRIKEE.

The pI'ff in error filed his bill in the Circuit Court of sail county at the
March term thereof, A, D. 1860, for the striet foreclosure of a deed of
mortgage exccuted executed by said Tanner, or that an account be taken
between the pl'ff and Tanuner, and the mortgaged prewmises be sold; or for a
vacation of a sale of the mortgaged premises made by the Sheriff of Wil.
liaruson county, in favor of deft's in error, upon a judgment rendered in favor
of their intestate, and thereby quiet the title of the pI'ff to the mortgaged
premises.

The factsset up in the bill are briefly as follows: On the 24 day of
Avpril, A. D, 1855, tha pl'ff, one Marvel, e mveyed the fee simple estate of
an eighty acre tract of land, lying in Williamson zounty, to John B. Tanner
acd took a note for the purchase money, secured by a wortgage upon the
premises executed simultaneously with the deed. The mortzage was recorded
in the Recorder’s office for said county four days after its execution. Eigh.
teen days after the mortgage was recorded the defi's intestato recovered a
Jjudgment in the Williamson Circuit Court against the said Tanner. Oa the
14th day of June, A. D. 1855, Tanner, in satisfaction of the mortgage,
reconveyed the land to pI'fls.  That the premises were not worth the mort-
gage debt, and the mortgage was satisfied in no other way. The mortgaged
premises were sold on execution by def’ts in January, A. D. 1857, and by
them brought in to satisfy the judgment; that Tanner was insolvent at the
time. It also charges fraud upon deft's in confederating to obscure the title
of pI'ffs, &. The demurrer to pl'ffs bill should have been overruled.

The execution of the mortgage by Tanner was simultaneous to the con-
veyance and placed upon the records of the proper office before the rendition
of the judgment upon which the mortgaged premises were sold.

The mortgage being for the purchase money takes precedence of the judg-
ment against Tanner. Curtis vs. Root, XX Ills, 57. The judgmeut was a
lien upon Tanner’s equity of redemption. R. B, chap. 56, sec. 1, and the
deft’s sold nothing wore on execution. Curtis vs. Root XX Ilis. 57. Had
the satisfaction of the mortgage by the pI'ff been in consideration of the
payment of the purchase money the title of Tanuner would have become
absolute. R. 8. chap. XXIV, sec' 86, and the fee-simple estate of Tanner
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would Lave been sold on execution. . Bat in this case Tanner was insolvent
and the mortgaged premises being hardly worth the purchase money, the
mortgage was satisfied by Tanner transferring his equity of redemption to
his mortgagee, the pI'ff. In equity this mode of satisfyivg the mortgage
oes not give the judgment of the deft’s intestate, precedence to the mort-
gage. Bat the sale on execution placed a cloud upon the pl'ffs title; and in
a suit in ejectment the pl'ff could not prevail against the def’ts deed based
upon the judgment and sale aforementione.l by showing the deed from Tan.
ner, nor by setting up the mortgage from Taaner. See

Ample regard was shown by the pl'ffin his bill for the rights of the
deft’s by asking that an account should be taken between himself and Tanner
and the mortgaged premises sold, &e.—this proceedure would have given the
deft’s all that they could have aoquired under their judgment, if the pl'ff had
foreclosed his mortgage by bill at any time after the rendition of the Jjudg-
ment, or all that they could have got had the pl'ft foreclosed by scire facias
and a proceeding in garnishment been iastituted for the overplus if any
should arise.

B ATE sale under wfe‘)ej_'ts execution does not give them a better title
at law than the pl'flsdt ¢ early places such a cloud upon it as will indace a
court of equity to inferfere.

Whereupon it is respectfully submitted that the court erred in dismissing
the pl'ffs bill forithe want of equity,

TANNER & CASEY,
Att'ys for PIy.
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