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APPEAL BOND,—Chicago Democrat Print, 45 La Salle Street.

Finolo all PWen by these Presents, o we,\mm \\mm\ﬂ

and

SRR SR e S alsp ol the same County and State,

in the penal sum of’

lawful money of the United States, for the payment of which, well and truly to be made, we bind

ourselves, our heirs, executors and administrators, jointly, severally and firmly, by these presents.

2%

s

for the sum of Z/‘f/ Ao(/l/t W
andH__M_/_éz.-.._isyé_-_é:’____cenh hesides costs of suit; from which said Jlldrrmellt of the said

. Cigeuit Court, the said \-£¢1/t,(// M" S SRR VI O

7

ha prayed for, and obtained an apg)oal to the Supr(}me Court of said State.

dlow, @herefare, if the said S AL
shall duly prosecute. ey said appe'll with effect, mld moreover, pay the amount of the judgment,

__dollars

costs, interest and damages rendered, and to be rendered, against MJrceecin case the said
judgment shall be affirmed in said Supreme Court, then the above obligation to be void, otherwise
to remain in full force and virtue.

Taken and entered into before me, at my oftice )
in Chicago, this._______._ iy

e /ﬂzw@w AD.13G/ P
T'T'-'"'vr'

\ Wn.-. »:;.

e \."t':s"' (f

. Buwgny
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%, WILLIAM L. CHURCH, glexl of the fircuil feutl of fecl fountu, in the
HSiate afaresald, do hereluy certifiy the alcve and faregoing, ta ke a irue, petfect and camfpilete
m/uofr’«\-(? N&A»QJ- &\&M RN, \\v\%\m\»&w \Jm A MU)‘\K‘M
Quah— i \(\-khu»&uw.c\% \M\m&» in a ccl‘la.uz causc\m&\ﬁ\.Ns frending in sald ,Geur,

Sy it LR side theteaf, wihetein

an the.

mwmmmmwﬁ% S

V) MM‘\\J DD efendant

@H %itﬁeﬁﬁ %her&ﬁt ~F have hereunte sel mu hand,
\7\1{ af'/u'z&l't/m Heal of nu.ul Aoutt, al -/u.ra((r', this

daw r/'

ﬂ.@.7b7("

&W&u@& s

&E— -\M‘J'WA¥'£:)

Aderle,
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SRRV COURT,

Third Grand Division,

April Term, A. D. 1862.

Aaron Cahn,
ET ATs, } APPEAL

ats.
Louis Heintz,

From COOK COUNTY.

POINTS AND AUTHORITIES 0F'APPELLF,ES.

L. This guarantee sued on, was placed on the note at the time of its
execution, and so no new consideration is necessary.

The declaration so states: ¢ And the plaintiffs say that the said de-
“fendant guaranteed the prompt payment of the said promissory note,
“at maturity thereof by writing on- the back thereof, and the said
¢ promissory note so guaranteed by the said defendant was then and
“ there, by said Muller Kusowsky, delivered to the plaintiffs.”” p. 2.

The testimony of the witnesses, Muller & Kusowsky, is without con-
tradiction and full, that the name was on the note when it was delivered.



(2)

Besides the presumption is that the name was endorsed at the time of
the execution of the mnote. :
Camden vs. McCoy, 3 Scam. 437.
Carroll vs. Weld, 13 Tlls. 684.

This being the fact, no consideration was necessary, other than the
consideration of the note itself.
£ Josyln vs. Collinson, 26 Ills. 61.
Carroll ws. Weld, 13 Tlls. 682.
Kleln vs. Currier, 14 Tlls. 237.

2. That we had full authority to write the words of guarantee over
defendant’s signature, needs not the many references to Illinois decisions
to show.

In Klein vs. Currier, 14 lls. 237, the words were written at the time
of the trial.

3. It makes no difference what occurred between the defendant and
the maker of the note when the former wrote his name on the back, as
it was not communicated to the plaintiffs when the note so endorsed was
delivered to them.

K lein vs. Currier, on p. 241, (14 IIls.) is very apposite to this point,
and we beg the court to read it.

Page 24 of Record, states that Kusowsky, one of the makers of the
note, on delivering it to the plaintiffs, said nothing about defendant’s say-
ing he would only put his name on the back.

The note endorsed, was handed to plaintiffs by the makers in pursu-
ance of the original agreement at the time the goods were purchased,
without any thing being said or done, to limit the liability of the guar-
antor.



(3)

Record p. 24, see amended Abstract. Andall of the case of X lein vs.
Currier, in reference to the effect of such a state of facts, is strictly ap-
plicable to the case.

4. It is immaterial whether the words over the signature of the
defendant were written before or after the delivery of the note, as see
Klein vs. Currier note. But the witness who placed it there, is positive

in his statement, that it was there at the time.
See Record 25.

And,

&. Both Muller and Kusowsky were interested as being makers, and
were objected to, as was the reading of their deposition.
Leecord. See amended Abstract.
As to interest, we refer to Hubbly vs. Brown, 16 John 70, that in suit -
against accommodation endorser, the maker is not a competent witness.
Bayley on Bills, 592, 594, old edition.
Ch. 18, Title Witnesses, Competency of.

The statement of the fact is immaterial, and the whole evidence was
before the judge.

&. The principal question, we presume, relied on by appellant, is as
to giving time to the guarantor.

The rule on that subject, is correctly stated in Warner vs. Campbell,
26 Ills. 285, that an agrcement to extend time of' payment, founded on a
valuable consideration, and operative in point of law, between the
maker and holder of the note will release.

In our case there was no such consideration.

The open accounts on which the payment was made were due, and the
note itself’ was not due. So that it was the legal duty of the makers of



(4)

the note to pay.the open accounts, and they had no right to pay. the
unmatured note.

The fact, both in regard to the open accounts being due, and the note
not due, is expressly stated in the testimony of Bernhard Cahn.
Record page 24, Corrected Abstract.

Payment made after a demand becomes due, is no consideration for an

extension.
Loberts vs. Stewart, 81 Miss. (2 George) 664.

There is another objection to the point, and that is that there was no
certainty as to the agreement, nor definiteness as to when the year should

begin or end.
Lireeland vs. Compton, 80 Miss. (1 George) 424.

6. The proof of partnership is not necessary.
" Rev. Stats. p 233, Sec. 7.

But it is expressly made in the oral testimony of Kusowsky and Pas-
sim. Kusowsky says “plaintiffs” asked him. Again, I then took the
note to “plaintiffs” and delivered it to them. The meaning of that
language is of course plaintiffs on the Record.

GOOKINS, THOMAS & ROBERTS,
Counsel for A ppellees.
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SUPREME COURT.

Louis Heintz, B e
Vs oW, ey

Aaron Cahn, POINTS OF APPELLANT.
ETAL.

The declaration was upon a Guara tee/o note, note made
. 7 @ri 7 5
payable to A. Cahn & Co., and the bill 05 xpressly imports to give
all the evidence.
1st Point.

There was no prootf that plainiffs were the persons to whom
the note was made payable — no proof who composed the firm of
A. Cahn & Co.

Woodworth vs. Fuller 24 Ill. 109 —

Besides the fact of partnership was expressly put in issue by
the plea of Gen. issue sworn to.

2nd

The plaintiffs below, extended the time of payment of the note
by a valid agreement with Kusowsky ona of the makers, upon his
paying $150,00 oN smMALL BILLS Nor DUE, instead of on the mote,
and thereby discharged Appellant, who was at best only a surety.

20 Ill. 148 2 Swanst 539.
1 Gil. 409 — 4 Barn & Cress 506.
2 Vesey 540 -~ 10 J. R. 587 —
Theobolds Principal and argat, 86 — 8 Bingham 136.

The payment $150,00 on acount of the small bills not secured
before they became due, was a sufficient consideration as between
Kusowsky and plaintiffs, for the extension agreed upon.

see above authorities also — 8 Bing. 186. 1 John C. 22.

Clearly more consideration than appellant received for his en-
dorsement, who only signed on request —

And it makes no odds whether from such extension appellant
suffered or not —

1 Gil. 409. 11 Wen. 312.

And if the money had been applied, where offered to be paid,
then appellant would have been discharged for so much, this act of
diverting the money, was an injury to appellant and a benefit to
the appellees.




3d

The appellant by signing his name in Blank on the back of the
note, at the request of the makers, and without any consideration,
and expressly stating at the time, that he would not sign on the
face, and that he would only sign, so as to be liable in case the note
could not be collected of the makers, clearly meant and thereby did
limit his liability to that of an assignor or endorser under our statute,
and the plaintiff had no right or authority to write over his name or
charge him as a guarantor of payment at maturity.

3 Scam. 437. 497.

13 Ill. 682.

2 Hill R. 80

21. Ill. 636 —

The above facts are proved by the witnesses Kusowsky and
Muller, who certainly were in a situation to know all the facts,
they state when and how, at their request the note came to be en-
dorsed in blank by Heintz — Cahn, the witness of plaintiff, says
simply the guarantee was written on the note before Heintz signed
it, states no circumstance of knowledge or coroberating fact—nor
claims he was present when the same was signed.

4th

“The written guarantee not expressing a consideration is void”

2 Comstock 553 —

Upon the proposition of the guarantee being written on the note
at the time the same was signed by Heintz, as stated by witness
Cahn, then we say the goods the consideration of the note, had been
sold and delivered to Kusowsky and Muller several days before and
was in their possession and store, the note was only given by them
for an existing debt

And the guarantee of Heintz not expessing a consideration is
void.

2 Comstock 553 Hall vs. Farmer.

A guaranty of payment endorsed on note, though given at the
time the note was made, is not a promissory note, it is a special
promise for the debtor of an other, and to be valid must express the
consideration.

5 Denio 484

A. GARRISON,

for Appellant.
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SUPREME COURT.

Louis Heintz,
Vs
Aaron Cahn, POINTS OF APPELLANT.

ETAL.

The declaration was upon a Gua antee of note, note made
payable to A. Cahn & Co., and the bill fexpressly imports to give
all the evidence.

1st Point.

There was no proof that plainiffs were the persons to whom
the note was made payable — no proof who composed the firm of
A. Cahn & Co.

Woodworth vs. Fuller 24 I1l. 109 —

Besides the fact of partnership was expressly put in issue by
the plea of Gen. issue sworn to. '

2nd

The plaintiffs below, extended the tile of payment of the note
by a valid agreement with Kusowsky ofie of the makers, upon his
paying $150,00 ox sMaLL BILLS NorT DUE, instead of on the note,
and thereby discharged Appellant, who was at best only a surety.

20 Ill. 148 2 Swanst 539.
1 Gil. 409 — 4 Barn & Cress 506.
2 Vesey 540 10 J. R. 587 —
Theobolds Principal and a et/86 — 8 Bingham 136.

The payment $150,00 on acount of the small bills not secured
before they became due, was a sufficient consideration as between
Kusowsky and plaintiffs, for the extension agreed upon.

see above authorities also — 8 Bing. 136. 1 John C. 22.

Clearly more consideration than appellant received for his en-
dorsement, who only signed on request —

And it makes no odds whether from such extension appellant
suffered or not —

1 Gil. 409. 11 Wen. 312.

And if the money had been applied, where offered to be paid,
then appellant would have been discharged for so much, this act of
diverting the money, was an injury to appellant and a benefit to
the appellees.



3d

The appellant by signing his name in Blank on the back of the
note, at the request of the makers, and without any consideration,
and expressly stating at the time, that he would not sign on the
face, and that he would only sign, so as to be liable in case the note
could not be collected of the makers, clearly meant and thereby did
limit his liability to that of an assignor or endorser under our statute,
and the plaintiff had no right or authority to write over his name or
charge him as a guarantor of payment at maturity.

3 Scam. 437. 497.

13 Ill. 682.

2 Hill R. &80

21. Il 636 —

The above facts are proved by the witnesses Kusowsky and
Muller, who certainly were in a situation to know all the facts,
they state when and how, at their request the note came to be en-
dorsed in blank by Heintz — Cahn, the witness of plaintifl, says
simply the guarantee was written on the note before Heintz signed
it, states no circumstance of knowledge or coroberating tact—nor
claims he was present when the same was signed.

4th

“The written guarantee not expressing a consideration is void”

2 Comstock 553 —

Upon the proposition ot the guarantee being written on the note
at the fime the same was signed by IHeintz, as stated by witness
Cahn, then we say the goods the consideration of the note, had been
sold and delivered to Kusowsky and Muller several days before and
was in their possession and store, the note was only given by them
for an existing debt

And the guarantee of Heintz not expessing a consideration is
void.

2 Comstock 553 Hall vs. Farmer.

A guaranty of payment endorsed on note, though given at the
time the note was made, is not a promissory note, it is a special
promise for the debtor of an other, and to be valid must express the
consideration.

5 Denio 484

A. GARRISON,

for Appellant.



v‘i/a/mrw Jﬂ/&u/ )

(e T

7%_,&/ [2////)//}/ |

‘///7 78

\ J leil Mooy 1515

RAAP

e/

s



	image00001
	image00002
	image00003
	image00004
	image00005
	image00006
	image00007
	image00008
	image00009
	image00010
	image00011
	image00012
	image00013
	image00014
	image00015
	image00016
	image00017
	image00018
	image00019
	image00020
	image00021
	image00022
	image00023
	image00024
	image00025
	image00026
	image00027
	image00028
	image00029
	image00030
	image00031
	image00032
	image00033
	image00034
	image00035
	image00036
	image00037
	image00038
	image00039
	image00040
	image00041
	image00042
	image00043
	image00044

