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in the proceedings had previous to the confirmation of the assess-
ment by the city council. The charter provides that the council
* shall have power in case of appeal, or otherwise, in their dis-
cretion, to revise or correct the assessment, and confirm or an-
nul the same, and direct a new assessment to be made in the
manner hereinafter directed by said commissioners, or by three
others, which shall be final & conclusive on all parties interested,
if confirmed. When confirmed, the assessment shall be collected
as provided in article 9 of this charter, as near as may be, and
no appeal or writ of error shall lie in any case from such order
and determination,” Sec, 7, Art. 8, city charter of Ottawa,—
The power of confirmation vested in the council is a discretion-
ary power, and the exercise of it a jndicial act. The council ac-
quired jurisdiction over the parties by the publication of the
Clerk’s notice ; the latter had an -opportunity to appear before
the former and object to the assessment for any errcrs or irregu-
larities in the proceeding of the commissioners, and the decision
of the council was conclusive,

|
f
f

21 Barh. Sup. C, R, 672.

The facts that the charter provides for the sale of the real es-
{ate assessed, without Judgment, (Sec. 7, Art. 8 and Art 9, city
charter,) and that there was no law enacted authorizing judg-
ment to be rendered, until after the date of the charter, clearly
show that the action of the council is final and conclusive,

The granting of'the injunction was coram non judice and void.
21 Tl 605; 22 MII. 34 ang 594; and is not binding when
brought in question collatterally ; 3 Zabr. 120; 11 Geo, 453,
SMowt, U R, 250, 1L 24 15 J2h ) § S, ST
S o s Z2y J3 QU443

% Sectnn 534, 3 L8, VL A R S T

The release t6 the Trustees of Illinois and Michigan canal did
not apply to this improvement—did not exempt the canal prop-
erty from assessment, and even if it did, that would not render
the assessment void, 22 111. 308.

D. P. JONES,
Aty for Plaintiff in Error.
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STATE OF ILLINOIS, SUPREME COURT,

TEHIRD GRAND DIVISION.
APRIL TERM, 1860.
THE CITY OF OTTAWA and)
144 GEORGE H. WALKER !
- 8. k
THE C. & R. I. R. R. CO. J

POINTS FOR DEFENDANT IN ERROR.

Turs was a Bill in Chancery by defendant in error, to stay the collec-
tion of a certain tax.

Bill verified by affidavit, and preliminary injunction granted thereon.

The defendants below file their answer and ask that injunction be dis-
solved. The answer was not under oath, and the Record does not show
any evidence whatever, so that this Court will consider the bill as zrue,
and if' it makes out a case for an injunction, will affirm the order of the

Jourt below.

The order and decree below were proper, for the tax complained of
was not legally assessed and levied upon the property of defendants in
error.

1. The assessment was made for the building of a scewer, and the
authority to raise it being special, must have been strictly complied with.

Blackwell on Tax Titles, 47 of seq., and cases there cited.
21 111 413,

2. No notice was ever given {o defendants in error that said assess-
ment had been completed, said roll filed, and of the time and place
where its objections to the same could be heard, as required by Sec. G, of
Article 8, of the charter of the City of Ottawa.

Abstract, page 2.

3. No notice whatever was ever given to any persons whoever, of the
time and place when said City Council did actually meet and consider
and affirm said assessment.

Abstract, page 2

This failure to give the notice required by law, renders the action of
said City Council, us far as it relates to said assessment, inoperative and
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void; it being well settled that no person can legally have his rights af-
fected without an opportunity of being heard.

20 T11. 416.
ICeech vs. People, 22111, 478,
Blackwell on Tax Titles, 251 and note.

4. The property of defendants in error was not in any way benefitted
by the proposed improvement, for which the assessment was made.

This was the averment of the bill, and there was no evidence to the
contrary.

5. If plaintiffs in crror rely upon the cases in the 20 Ill.:
The Court will observe that this case is materially different from those.

In this case no evidence was introduced to show that the City Council
had prescribed any form of notice to be given by the Clerk, or that the
one given was in the form requized by any public law or any city ordi-
nance,

This being the fact, unless the notice given was reasonable, and likely
to call the attention of the party whose rights were to be affected, this
Court will not presume that it was suflicient, especially when the bill
avers that the defendants in error had in fact no notice whatever of the
proceeding.

6. The evidence not being set out in the record, this Court cannot say
that the decision of the Court below was wrong. There may have been
cvidence to sustain it; for instance, evidence showing that the notices
given were 207 in compliance with the eity ordinances.

14 Illinois, 45,
14 Illinois, 344
14 Illinois, 456.
16 Tllinois, 390,
22 [Hinois, -415.

GLOVER, COOK & CAMPBELL,
Ior Defendants in Error.






STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

SACKEHIR ATERTE IR TR VT S S 610 e

THE CITY OF OTTAWA

1

V8. | L ]

THE CHICAGO & ROCK ISLAND {\-EHO) to La Salle.
RAILROAD COMPANY et al )

Points and Authorities of Plaintiff in Error.

The city council has power to provide by ordinance for levy-
ing or making the assessment and to adopt any rule, regulation
or proceeding for obtaining judgment.

Cooke’s Stat. p 202; 20 IIl. 421.

The city council has passed valid ordinances, prescribing the
manner of levying assessments and obtaining judgments thereon,
and the proceedings in this case are in conformity with the same.

The Commissioners had power to adjourn from day to day.
Sec. 4, Art. 8, Charter city of Ottawa.
The notice of the commissioners was published for the length
of time and in the form prescribed by the city charter, and the
ordinances of the city, and is sufficient.
Sec. 4, Art. 8, Charter of the city of Ottawa.
20 IIL 420 ; Record p. 44 and 60.

The notice of the Clerk was also published for the lIength of
time and in the form prescribed by the city charter and the or-
dinances of the city, and is sufficient.

Sec. 6, Art. 8, Charter of the city of Ottawa.
20 IIl. 420 ; Record p 45 and 49.

The city council were not bound to decide upon the confirma-
tion of assessment on the day named in the notice for that
purpose. 20 II1. 422.

- The decision of the commissioners, and in case of appeal, of
the city council, upon the question of benefits resulting from the
improvement, is conclusive, and cannot be examined or inquired
into by the Court.
Sections 3, 4, 5, 6 and 7, Art. 8, Charter of
the city of Ottawa.

The Court will not take notice of any errors or irregularities
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in the proceedings had previous to the confirmation of the assess-
ment by the city council. The charter provides that the council
* shall have power in case of appeal, or otherwise, in their dis-
cretion, to revise or correct the assessment, and confirm or an-
nul the same, and direct a new assessment to be made in the
manner hereinafter directed by said commissioners, or by three
others, which shall be final or conclusive on all parties interested,
if confirmed. When confirmed, the assessment shall be collected
as provided in article 9 of this charter, as necar as may be, and
no appeal or writ of error shall lie in any case from such order
and determination,” Sec. 7, Art. 8, city charter of Ottawa.—
The power of confirmation vested in the council is a discretion-
ary power, and the exercise of it a judicial act. The council ac-
quired jurisdiction over the parties by the publication of the
Clerk’s notice ; the latter had an opportunity to appear before
the former and object to the assessment for any errors or irregu-
larities in the proceeding of the commissioners, and the decision
of the council was conclusive,
21 Barb. Sup. C. R. 672

The facts that the charter provides for the sale of the real es-
fate assessed, without judgment, (Sec. 7, Art. 8 and Art 9, city
charter,) and that there was no law enacted authorizing judg-
ment to be rendered, until after the date of the charter, clearly
show that the action of the council is final and conclusive,

The granting of the Injunction was coram non judice and void.
21 Tl 605; 22 IIl. 34 ang 594; and is not binding when

brought in question collatterally; 3 Zabr, 120; 11 Geo. 453.
J"‘/f"?ﬂ-@}f/-fi~ I, 240 13 12, 51). Ry THTD :
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The release to the Trustees of Illinois and Michigan canal did
not apply to this improvement—did not exempt the canal prop-
erty from assessment, and even if it did, that would not render
the assessment void, 22 T11. 308.

D. P. JONES,
Atl'y for Plaintiff in Error,
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STATE OF ILLINOIS, SUPREME COURT,

FTHIRD GRAND DIVISION.

APRIL TERM, 1860.

CITY OF OTTAWA,

V8. Error to La Salle.
C. & R. L R. R. Co.

I. The bill of exceptions does not set out all the evidence, consequently
this court will not say that the decision of the circuit court was wrong.
Miller vs. Metzger, 16 I11. 390.
Warner vs. Carlton, 23 1l1. £15.

II. The decree of the circuit court of La Salle conuty was conclusive;
it could not be .attacked collaterally.
Stone vs. Wood, 16 Tl 177.
McCoy vs. Morrow, 18 TII. 519.
Buckmaster vs. Grunly, 3 Gilm. 631.
Buckmaster ¢t al. vs. Carlin, 3 Scam. 103.
Ralston et al. vs. Wood, 15 111. 159.
B. C. COOK.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

THE CITY OB OTT LHVA )

! Y!C -
THE CHICAGO & ROCK ISLAND [ Zr7or to La Salle
J

RAILROAD COMPANY, et als.

ABSTI’ ACT OF RECORD.

On the 27th day of January, . p. 1860, there was filed with
the Clerk of the La Salle County Circuit Court, a certified tran-
script of the record and proceedings in the County Court of said
County in the above cause, from which it appears that on the
5th day of December, a. . 1859, the city Collector of the city of
Ottawa returned to the Clerk of the said County Court a list of
town lots, parts of town lots, tracts of land, and parts of tracts of
land, as having been assessed in accordance with the ordinances
of said city, for, and benefitted by, the construction of a main
sewer, commencing at the South side of the Illinois and Michi-
gan canal, in the centre of Pine street, running thence South
thlouoh and under the centre of said street to a point at or near
the North line of lot 8 in block 72, State’s Addition to Ottawa,
thence easterly, to the East line ot said block, with the several
valuations thereof, and the sums of money severally assessed
thereon, which said list is set out in said record, and to which
was attached the following certificate and affidavit, viz:

LA SALLE COUNTY,
STATE oF ILLINOIS, S8,
City of Ottawa, } I, George H. Walker, City Col-
lector of the said city of Ottawa, hereby certify, that the within
list is correct according to the best of my knowledge and belief,
and that the taxes were due and unpaid up to the 19th day of
Febrnary, A. p. 1859, and that I was unable to find goods and
chattels upon which to levy and collect the same.

Given under my hand this 14th day of March, a. p. 1859.

GEO. H. WALKER, City Collector.

Subscribed and sworn before me, this 15th day of March,
A. . 1859. ARTUHR LOCKWOOD,
Justice of the Peace.

There was also attached to, and filed with said list, the follow-
ing notice and certificate, viz :
STATE OF ILLINOIS, La SatLe Couxsry,
City of Otltawa,
I, Albert F. Dow, Collector of the City of Ottawa, in the coun-
ty of La Salle and State of Illinois, do hereby give notice to all
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persons interested, that I shall apply to the County Court of La
Salle county in the State of Illinois, at the December term there-
of, A. D. 1859, to be commenced and held at the Court House in
the city of Ottawa in said La Salle county, on Monday the fifth
day of December, A. D. 1859, for judgments against the several
lots and parts of lots, tracts of land and parts of tracts of land
above described, for the amounts severally and respectively as-
sessed thereon, by the Commissioners appointed by the city
council of said city of Ottawa, for the purpose of constructing
the above described sewer as above set forth, and costs.
ALBERT F. DOW,
City Collector of the City of Ottawa.
Ottawa, November 26th, 1859.

This certifies that the annexed list of lands and town lots
deemed benefitted by the construction of the sewer therein de-
scribed, and on which assessments remain due and unpaid, was
published in the Oitawa Free Trader, a weekly newspaper,
printed in the city of Ottawa, La Salle county and State of Illi-

“ nois, on the 26th day of November, . p. 1859, together with the

notice of intended application to the county ‘court for judgment
against said lots, and that said publication occurred over six
days previous to the holding of said court.

WM. OSMAN, Publisher.

At the December term, 1, n. 1859, of said county court, the -
city of Ottawa, by its attorney, moved for judgment against said
real estate, whereupon Champlain & Hanbury, George H. Norris
and the Chicago & Rock Island Railroad Company objected to
such judgment, and the court being interested in all said real
cstate assessed in the name of Champlin & Hanbury and J. C.
Champlin, and on motion of said George H. Norris, and the C.
& R. I. R. R. Co., by their attorney, it was ordered by the court
that the venue be changed to the circuit court of said La
Salle, as to all said real estate assessed in the names of the par-
ties aforesaid.

At the February term, A. ». 1860, of the La Salle county
circuit court, the city of Ottawa, by its attorney, on the hear-
ing of this cause, read in evidence the following portion of an
ordinance of said city, passed February 24th, 1857, viz:

Skc. 6. Before entering upon their duties, the commissioners
shall give at least six days' notice in the corporation paper of
the time and place of making their assessment, and they may, if
nccessary, adjourn from day to day ; such notice may be in the
following form:

Commassioners' Notice.

Public notice is hereby given that the undersigned, commis-
sioners appointed by the city council of the city-of Ottawa, to
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Page of Ree. gssess the sum of ———— dollars on the real estate in the part of

1

the city by us deemed benefitted by the (here state the sub-

stance of the order) will meet at -—— in said on the
day of at the house of —— Clerk, for the purpose of
making said assessment.
ATRBE
C. D., » Commassioners.
BE. F.

The commissioners shall attach to their assessment roll a cer-
tificate of such publication, signed by the proprietor or general
agent of the corporation paper.

Sec. 9. The commissioners shall complete their assessment and
file the same in the office of the city Clerk within forty days
after their appointment, unless further time shall be given them
for the purpose. The Clerk shall thereupon cause a notice of

* the return of such assessment to be published for six days in the

47

corporation paper, and a certificate of such publication under
the hand of the corporation printer or his general agent, shall
be written upon or attached to the roll. The notice may be in
the following form :

(The form of the notice is here set out in the record.)

Sec. 10. When all objections to the assessment have been
heard, and the roll revised and correted by the city council, an
order of confirmation shall thereupon be entered by the clerk,

- (if such order shall be made,) which order may be in the follow-

ing form :
(The form of the order is here set out in record.)

Sec. 12. No assessment shall be deemed to be invalid in any
case where the same shall be made in conformity with law, al-
though the same shall not be made in conformity with the pro-
ceeding and forms herein preseribed.

The said city of Ottawa, by its attorney, also read in evidence
an order of the city council of said city, passed Dec. 1st, 1857,
for the construction of said sewer and for the assessment of the
sum of 54,200 upon the real estate in the natural division of the
city benefitted thereby, to defray the expenses of such improve-
ment.  Also the record of the proecedings of said city council of
March 2d, 1859, appointing three Commissioners to assess said
sum of $4,200, upon the real estate in the natural division of
said city benefitted by the construction of said sewer in the man-
ner preseribed by law.

Also an order of said city council, passed June 8th, 1858, con-
firming said assessment as revised and corrected by said city
council, and directing.a warrant to be issued directed to the city
Collector for the colleetion thereof, returnable in sixty days after
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Poge of Rec. date, which said orders and proceedings are in the form pre-
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seribed by said ordinance.

The said city, by its attorney, also read in evidence a notice
of the city Clerk of said city, in the form prescribed by the
aforesaid ordinance, that the said commissioners had made re-
turn of said assessment to his office, and that any person wishing
to appeal from the same must file their objections in writing, in
his office on or before Tuesday, the 4th day of May, a. . 1858,
at seven o'clock, r. ., as the city council would meet at that
time at the council room, hear all objections to the assessment,
and revise and confirm, or annul the same. Also the follewing

certificate attached to said notice, viz:

This certifies that the annexed notice was published in the
Ottawa free Trader, a weekly newspaper published at Ottawa,
La Salle county and State of Illinois, for three successive weeks.
the first insertion of which was in the number of said paper datec
April 17th, 1858. WM. OSMAN,

Ottawa, May 4th, 1858. Corporation Prinler.

The said city, by its attorney, also read in evidence the fol
lowing ordinance of said city, passed Dec. 29, 1857, viz:

Szz. 1. Be it ordained, &ec., that the city Collector shall give
notice by advertisement in some newspaper published in saic
city at least six days, of the application to the county court for
the judgment mentioned in Section two of chapter fiftecn, of re-
vised ordinances.

Sec. 2. The fees of officers in cases of special assessments for
public improvement in the proceedings to obtain such judgment
shall be the same as in cases of application for judgment for
general taxes, and shall be taxed as costs.

The said city, by itsattorney, then moved for judgment, to the
rendition of which the defendants objected, and the defendants
Champlin, and Champlin & Hanbury, introduced . 0. Glover as
a witness, who testified that the property assessed in the name of
said Champlin, and Champlin & Haubury is not benefitted by the
construction of said sewer ; which testimony, on motion of the
attorney for said city, was excluded by the Court.

The defendants also read in evidence the following resolution
and proceedings of the city council of said city, viz:

Ald. Gray, from the committee appointed to negotiate with
Trustees of the Illinois and Michigan canal, reported that the com-
mittee had induced the Board to pass the following order, viz:

A proposition was this day submitted by a committee appointed
by the city council of Ottawa, in relation to the construction of a
sewer for the discharge of the matter which comes from the
canal, asking the. Board to provide for paying the cost of that
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FPage of Bee. part of said sewer which was parallel with the canal, the city

agreeing to provide for the cost of the residue of said sewer, say
from the point at which it curves in Pine street, to the outlet at
TFox River.

T Lerefore, resolved, That the Board of Trustees agree to pay
the said city the gross sum of $3,000 as their part of the cost of
the proposed sewer, provided said city will execute a release of
all claims for damages resulting from the alleged leaking of
water, and provided also, said city indemnify said Board against
the claims of any individual for damages arising from the same
cause ; provided, also, that one-half of the above sum be paid
when one-half of the work is completed, and the balance when
the entire work is finished and in operation.

Canal office, Lockport, May 13th, 1857.

W. H. SWIFT,
D. LEAVITT,
C. H RAY

On motion of Green, the above report was received, and copy
of said order ordered to be recorded.

October Tth, 1857.
On motion of Leavens, the Mayor was authorized to give a re-
lease and bond to Trustees of Illinois and Michigan Canal for
leakage, South side of the canal and east of the side cut, and
draw the money appropriated by said board for a sewer in the
city.
October 13th, 1857.
On motion of Smith, the order passed Oct. 6th, authorizing
the Mayor to execute a release and indemnifying bond to the
Trustees of the Illinois and Michigan Canal, was rescinded.

On motion of Smith, ordered that the Mayor be authorized to
execute and-deliver to the Board of Trustees of the Illinois and
Michigan Canal a release and indemnifying bond in the lan-
guage of a resolution of said Board, appropriating $3,000 to-
wards building a sewer in the city, passed May 13th, 1857, upon
the payment of said sum in said resolution specified.

The Chicago & Rock Island Railroad Company then read in
evidence a bill filed in said Circuit Court by said R. R. Co., vs.
said city.

o The bill alleges that the complainants are an incorporated Co.,

and own a Railroad track and the land on which it is built, a
part of which is located in the city of Ottawa.

That the City Council of said city ordered a sewer to be con-
structed in said city, and the sum of $4,200 to be assessed upon
the real estate in the natural division of the city benefitted
thereby, to defray the expenses of such improvement.
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That on the 2d day of March, 1858, this City Council ap-

=z pointed three Commissioners to assess said sum of $4,200 on the

67

6/

real estate benefitted as aforesaid.

That said Commissioners caused to be published in the Ottawa
I'ree Trader, a weekly newspaper published in said city of
Ottawa, the following notice:

‘ Public notice is hereby given to all persons interested, that
the undersigned, Commissioners appointed by the City Council
of the city of Ottawa to assess the sum of four thousand two
hundred dollars on the real estate in that part of the City by
us deemed benefitted by the construction of a sewer commencing
at the South side of the Illinois and Michigan Canal, in the cen-
tre of Pine street, and running thence South through and under

the centre of said street, to a point at or near the North line of

lot eight (8) in block seventy-two, (72,) in State’s Addition to
Ottawa, thence easterly to the East line of said block, will meet
at the office of said City Clerk in said city, on Monday, the 22d
day of March inst., at the hour of ten o’clock A. ., for the pur-
pose of making said assessment,” and that said notice was signed
by said Commissioners and published in the newspaper aforesaid,
on the 13th and 20th days of March, A. . 1858.

That no other notice was ever given by the said Commission-
ers that they would meet on the 22d day of March, to make such
assessment.

That on the said 22d day of March, the said Commissioners
met and adjourned until the 23d day of March, 1858, and con-
tinued to meet and adjourn from day to day until the 27th day
of March, 1858, when they again met pursuant to adjournment,
and adjourned until the 29th day of March, 1858, and on the said
29th day of March, they again met pursuant to adjournment and
assessed said sum of $4,200 on the real estate in said city by
them deemed benefitted by the covstruction of said sewer, and
returned the assessment roll by them prepared to the City Clerk
of said city.

That the said City Clerk caused to be published in said news-
paper the following notice:

‘ Public notice is hereby given to all persons interested, that
the Commissioners appointed by the City Council of the city of
Ottawa to assess the sum of four thousand two hundred dollars
on the real estate benefitted by the construction of a main sewer
commencing at the South side of the Illinois and Michigan Canal
in the centre of Pine street, and running thence \outh through
and under the centre of said street, to a point at or near the
North line of lot eight (8) in block seventy-two, in State’s Addi-
tion to Ottawa, thencc casterly to the Fast line of said block,
have completed their assessment, and made returns thereof to
my office. . Any person wishing to appeal from said assessment
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Tuesday, the 4th day of March, . n. 1858, at 7 o’clock . ., as
the City Council will at that time, at the Council room, hear all
objections to the assessment and confirm or amend the same.

- J. AVERY, City Clerk.”

That the said notice was published in said newspaper three
successive weeks, the first publication being on the seventeenth
April, 1858.

That on the said 4th day of March, 1858, said City Council
met and by a vote of the same, the consideration of the said as-
sessment was laid over until the 11th day of May, 1858, and on
said 11th day of May the same was again laid over by a vote of
said Council, until the 18th day of May, 1858, and on the said
18th day of May, 1858, the same was again laid over until the
25th day of May, 1858, by a vote of said City Council, and on
said 25th day of May, said City Council did not meet, or take
any action upon said assessment; that on the 1st day of June,
1858, said assessment roll and the objections thereto, were by a
vote of said City Council, referred to a sclect committee of said
Council, who were ordered to report thereon at the next meet-
ing of said Council, and on the 8th day of June, the same being
the day of the said next meeting, said committee made their said
report, and by the same stated that they had reduced the said
assessment by remitting the sum of $40 of said assessment on
lot 7 in block 72, State’s Addition to Ottawa, and the sum of $20
on said assessment on lot 10 block 72, in said State’s Addition.
That on said last named day said City Council accepted said re-
port and confirmed the said assessment as revised by the said
committee, and ordered a warrant for the collection of the same,
to be issued by the city Collector, returnable within sixty days
from the date of the issuing thercof.

That on the ecighteenth day of June, 1858, a warrant issued
under the hand of the Mayor of said city, and under the seal of
said city, for the collection of said assessment, was attached to
the said assessment roll, which was then and there delivered to
the said city Collector; that the complainant is the owner of a
Railroad, and road way together with other real cstate, situated
in said city which areyincluded in said assessment roll, and upon
which a portion of said sum is assessed by said conunissioners.

That said Railroad track is built upon an embankment raised
upon said real estate, and that said real estate is used for no oth-
er purpose.

That city Collector of said city is about to levy upon and sell

H—goods and chattels of complainant, for the payment of the sum

so assessed on real estate of complainaut.
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Prayer :—That the defendants may be compelled to answer
the bill, but not under oath which is waved, that said city Col-
lector may be restrained, by writ of injunction, from collecting
such assessment, and that said injunction be made perpetual.

Injunction issued Aug. 16th, 1858. .

Answer of defendants filed November 29th, 1858. The an-
swer, among other things, alleges that the notice given by said
City Clerk was and is in the exact form prescribed by an ordi-

nance of said city, approved March 1st, 1854.

That the complainant did not appeal to the City Council in
writing, or file a repeal in Clerk’s office within ten days after the
Ist publication of said notice, and concludes with a general de-
nial of the bill.

On the 13th day of December, 1858, being one of the days of
the November term, 1858, of said Circuit Court, the defendants
moved to dissolve the injunction, and afterwards, at said term,
the Court overruled said motion, and the cause having becn
brought on for final hearing, upon hill and answer, the Court
made an order and decree makmo said injunction pmpctual

The Court overruled the motion for judgment, and refused to
render such judgment, and the \ud city, by its attorney, then
there excepted.

Errors Assigned.

Ist. That the Court erred in ov erruling said motion for judg-
ment, and in refusing to render judgment against said real estate.

2d. The Court erred im overruling judgmeut agaiust the
plaintiff in error.
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4S3EBEMENTS FOR PUBLIC IMPROVEMENTH,

Sao, 1. Power to grade &e.
2, Expensos for public improvements—how assessed,
| 3, Amount of assessmonts—how determine, and how made,
b, 3 4, Commissioners to give notice.
" 5. Damages, how assessed.
6. Commissioners shall deliver copy of assessment to city clerks,
7. Appeal for correction of assessment.
8. Vacancies in commissioners, how filled. ‘ .
9. Double Assessments—Rofunding of Assessment. x
10 Private Drains,
L1. Commissioners to take oath—their fees and how taxed.
4 12. Damages to infants, proceedings, in case of.

§ 1 "  city council shall have power, from time to time, to cause any streot, _ b
alley ¢.  shway to be graded, levelled, paved, McAdamized or planked and keep
the & s In repair, or to cause any ot in said city to be filled up; to cause cross

and s’ yalks, main drains, and sewers, private drains, and aqueducts, to be con- !
struc * wud laid, relaid, cleansed and repaired, and regulate the same, and to !
grade,  ~rove, protect and ornament any public 6quare, now or hereafter laid
i out, :
i § = _ . exponses of any improvement mentioned in the following section ex-
o cept walks and private drains, shall be assessed upon real estate in any nat-
ural ' on benefitted thereby, with the costs of the proceedings therein, in pro-
< portic:. s nearly as may be, to the benefits resulting thereto,

§ . The amount to be assessed for any such improvement except side walks
and | * “ato drains, shall be determined by the city council, and they shall by bal-
loi, appoint by a majority of all the aldermen authorized by law to be elected,
three reputable freeholders of the city to make such assessments, The commis.
sionors shall be sworn faithfully and impartially to execute their duty to the best of
y their ability.

" § 4. Before entering on their duties, the commissioners shall give six days notico
L in cne or more newspapers published in said city, of the time and place of meot-
. % . ing, to all persons interested, and they may if necessary, adjourn from day to day,
I The commissioners shall assess the amount directed by the city council to be as-
29 sessed n the real estate by them deemed benefitted by any such improvement, in
proporuon to the benefits resulting thereto, as nearly as may be, and briefly de-
e 2 scribe in the assessment roll to be made by them, the real estate in respect to which,
Qe any assessment is made and the value thereof,
' § 5. If the commissioners shall bo of opinion that any owner of land situated
\ 2 upon any street, alley or other highway, graded or levelled under this section, will
TRk sustain damages over and above the benefits which may accrue to the owners of

o} such land by the improvement, they may assess such an amount as they may deem
4 a reasonable recompense to such owner upon the real estate benefitted, in the

B 8 manner aforesaid, and such sum shall be added to the assessment roll, and the
M amount certified to the council at the time of filing the roll.

< 8 § 6. When the commissioners shall have completed their assessment, and made ...
a correct copy thereof, they shall deliver the same to the city Clerk within forty N
days after appointment, signed by all the commissioners. The Clerk shall thereon
cause a notice to be published in one or more newspapers published in said city, for
six days, to all persons interested therein, of the completion of the assessment,
and the filing of the roll. Time and place shall be designated, for hearing objections.
§ 7. Any person interested may appeal to the city council for the correction of
‘ the assessment, Appoals shall be in writing and filed in the Clerk’s office within
! 5
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

) APRIL TERM, 1860.

THE CITY OF OTTAWA, )

vs. o
THE CHICAGO & ROCK ISLAND [ Zrror to La Salle.
RAILROAD COMPANY, et als. |

ABSTRACT OF RECORD.
On the 27th day of January, A. p. 1860, there was filed with
1 the Clerk of the La Salle County Circuit Court, a certified tran-
script of the record and proceedings in the County Court of said
County in the above cause, from which it appears that on the
5th day of December, 4. p. 1859, the city Collector of the city of
Ottawa returned to the Clerk of the said County Court a list of
town lots, parts of town lots, tracts of land, and parts of tracts of
land, as having been assessed in accordance with the ordinances
of said city, for, and benefitted by, the construction of a main
sewer, commencing at the South side of the Illinois and Michi-
gan canal, in the centre of Pine street, running thence South
through and under the centre of said street to a point at or near
the North line of lot 8 in block 72, State’s Addition to Ottawa,
thence easterly, to the East line of said block, with the several
valuations thereof, and the sums of money severally assessed
thereon, which said list is set out in said record, and to which
was attached the following certificate and affidavit, viz:

LA SALLE COUNTY,
STATE oF ILLINOIS, }ss.
City of Ottawa, I, George H. Walker, City Col-
lector of the said city of Ottawa, hereby certify, that the within
list is correct according to the best of my knowledge and belief,
and that the taxes were due and unpaid up to the 19th day of
February, o. p. 1859, and that I was unable to find goods and
chattels upon which to levy and collect the same.

Given under my hand this 14th day of March, a. p. 1859.

" GEO. H. WALKER, City Collector.

Subscribed and sworn before me, this 15th day of March,
A. b, 1859. ARTUHR LOCKWOOD,
Justice of the Peace.

Page of Ree.

19-39

19-5¢  There was also attached to, and filed with said list, the follow-
ing notice and certificate, viz :
STATE OF ILLINOIS, LA SALLE Couxty, |
City of Ottawa, =
I, Albert F. Dow, Collector of the City of Ottawa, in the coun-
ty of La Salle and State of Illinois, do hereby give notice to all
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Page of Ree. persons interested, that I shall apply to the County Court of La

21

44

Salle county in the State of Illinois, at the December term there-
of, A. D. 1859, to be commenced and held at the Court House in
the city of Ottawa in said La Salle county, on Monday the fifth

- day of December, A. D. 1859, for judgments against the several

lots and parts of lots, tracts of land and parts of tracts of land
above described, for the amounts severally and respectively as-
sessed thereon, by the Commissioners appointed by the city
council of said city of Ottawa, for the purpose of constructing _
the above described sewer as above set forth, and costs.
ALBERT F. DOW,
City Collector of the City of Ottawa.
Ottawa, November 26th, 1859.

This certifies that the annexed list of lands and town lots
deemed benefitted by the construction of the sewer therein de-
scribed, and on which assessments remain due and unpaid, was
published in the Ottawa Free Trader, a weekly newspaper,
printed in the city of Ottawa, La Salle county and State of Illi-
nois, on the 26th day of November, 4. p. 1859, together with the
notice of intended application to the county court for judgment
against said lots, and that said publication occurred over six
days previous to the holding of said court.

WM. OSMAN, Publisher.

At the December term, i, n. 1859, of said county court, the
city of Ottawa, by its attorney, moved for judgment against said
real ¢state, whereupon Champlain & Hanbury, George H. Norris
and the Chicago & Rock Island Railroad Company objected to
such judgment, and the court being interested in all said real
cstate assessed in the name of Champlin & Hanbury and J. C.
Champlin, and on motion of said George H. Noris, and the C.
& R. I R. R. Co,, by their attorney, it was ordered by the court
that the venue be changed to the circuit court of said La

Salle, as to all said real estate assessed in the names of the par-
ties aforesaid.

At the February term, A. n. 1860, of the La Salle county
circuit court, the city of Ottawa, by its attorney, on the hear-
ing of this cause, read in evidence the following portion of an
ordinance of said city, passed February 24th, 1857, viz:

SEc. 6. Before entering upon their duties, the commissioners
shall give at least six days' notice in the corporation paper of
the time and place of making their assessment, and they may, if

necessary, adjourn from day to day; such notice may be in the
following form : : '

Commassioners’ Notice.

. Public notice is hereby given that the undersigned, commis-
sioners appointed by the city council of the city of Ottawa, to
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Page of Bee. gssess the sum of ———— dollars on the real estate in the part of
"1 the city by us deemed Dbenefitted by the (here state the sub-
stance of the order) will meet at -—— in said on the
day of —— at the house of —— Clerk, for the purpose of
making said assessment.
A. B,
C. D., } Commassioners.

L. F.
The commissioners shall attach to their assessment roll a cer-

tificate of such publication, signed by the proprietor or general
agent of the corporation paper.

Sec. 9. The commissioners shall complete their assessment and
file the same in the office of the city Clerk within forty days
after their appointment, unless further time shall be given them
for the purpose. The Clerk shall thereupon cause a notice of
the return of such assessment to be published for six days in the
corporation paper, and a certificate of such publication under
the hand of the corporation printer or his general agent, shall
be written upon or attached to the roll. The notice may be in
the following form:

(The form of the notice is here set out in the record.)

Sec. 10. When all objections to the assessment have been
heard, and the roll revised and correted by the city council, an
order of confirmation shall thercupon be entered by the clerk,
(if such order shall be made,) which order may be in the follow-

Ing form:

(The form of the order is here set out in record.)

Sec. 12, No assessment shall be deemed to be invalid in any
case where the same shall be made in conformity with law, al-
though the same shall not he made in conformity with the pro-
ceeding and forms herein prescribed.

The said city of Ottawa, by its attorney, also read in evidence
an order of the city council of said city, passed Dec. 1st, 1857,
for the construction of said sewer and for the assessment of the
sum of $4,200 upon the real estate in the natural division of the
city benefitted thereby, to defray the expenses of such improve-
ment.  Also the record of the proceedings of said city council of
March 2d, 1859, appointing three Commissioners to assess said
sum of 4,200, upon the real estate in the natural division of
said city benefitted by the construction of said sewer in the man-
ner prescribed by law.

Also an order of said city council, passed June 8th, 1858, con-
firming said assessment as revised and corrected by said city
council, and directing a warrant to be issued directed to the cit:y
Collector for the collection thereof, returnable in sixty dayvs after
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Poge of Ree. date, which said orders and proceedings are in thz form pre-
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seribed by said ordinance.

The said city, by its attorney, also read in evidence a notice
of the city Clerk of said city, in the form prescribed by the
aforesaid ordinance, that the said commissioners had made re-
turn of said assessment to his office, and that any person wishing
to appeal from the same must file their objections in writing, in
his office on or before Tuesday, the 4th day of May, A. p. 1858,
at seven o'clock, . i, as the city council would meet at that
time at the council room, hear all ohjections to the assessment,
and revise and confirm, or annul the same. Also the follewing
certificate attached to said notice, viz:

This certifies that the annexed notice was published in the
Ottawa Free i7rader, a weekly newspaper published at Ottawa,
La Salle county and State of Illinois, for three successive weeks,
the first insertion of which was in the number of said paper datec
April 17th, 1858. WM. OSMAN,

Ottawa, May 4th, 1858. Corporation Printer.

The said city, by its attorney, also read in evidence the fol
lowing ordinance of said city, passed Dec. 29, 1857, viz:

Sgz 1. Be it ordained, &ec., that the city Collector shall give
notice by advertisement in some newspaper published in said
city at least six days, of the application to the county court for
the judgment mentioned in Section two of chapter fiftecn, of re-
vised ordinances.

Sec. 2. Fhe fees of officers in cases of special assessments for
public improvement in the proceedings to obtain such judgment
shall be the same as in cases of application for judgment for
general taxes, and shall be taxed as costs.

The said city, by itsattorney, then moved for judgment, to the
rendition of which the defendants objected, and the defendants
Champlin, and Champlin & Hanbury, introduced . 0. Glover as
a witness, who testified that the property assessed in the name of
said Champlin, and Champlin & Haubury is not benefitted by the
construction of said sewer : which testimony, on motion of the
attorney for said city, was excluded by the Court.

The defendants also read in evidence the following resolution
and proceedings of the city council of said city, viz:

Ald. Gray, from the committee appointed to negotiate with
Trustees of the Illinois and Michigan canal, reported that the com-
mittee had induced the Board to pass the following order, viz :

A proposition was this day submitted by a committee appointed
by the city council of Ottawa, in relation to the construction of a
sewer for the discharge of the matter which comes from the
canal, asking the Board to provide for payving the cost of that



5

Page of Ree. part of said sewer which was parallel with the canal, the city
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agreeing to provide for the cost of the residue of said sewer, say
from the point at which it curves in Pine street, to the outlet at
I'ox River. i

T herefore, resolved, That the Board of Trustees agree to pay
the said city the gross sum of $3,000 as their part of the cost of
the proposed sewer, provided said city will execute a release of
all claims for damages resulting from the alleged leaking of
water, and provided also, said city indemnify said Board against
the claims of any individual for damages arisicg from the same
cause ; provided, also, that one-half of the above sum be paid
when one-half of the work is completed, and the balance when
the entire work is finished and in operation.

Canal office, Lockport, May 13th, 1857.

W H e SWITHET
D. LEAVITT,
C. H. RAY.

On motion of Green, the above report was received, and copy
of said order ordered to he recorded.

October Tth, 1857.
On motion of Leavens, the Mayor was authorized to give a re-
lease and bond to Trustees of Illinois and Michigan Canal for
leakage, South side of the canal and east of the side cut, and
draw the money appropriated by said board for a sewer in the
city.
October 13th, 1857.
On motion of Smith, the order passed Oct. 6th, authorizing
the Mayor to execute a release and indemnifying bond to the
Trustees of the Illinois and Michigan Canal, was rescinded.

On motion of Smith, ordered that the Mayor be authorized to
execute and-deliver to the Board of Trustees of the Illinois and
Michigan Canal a release and indemnifying bond in the lan-
guage of a resolution of said Board, appropriating $3,000 to-
wards building a sewer in the city, passed May 13th, 1857, upon
the payment of said sum in said resolution specified.

The Chicago & Rock Island Railroad Company then read in
cvidence a bill filed in said Circuit Court by said R. R. Co., us.
said city.

The bill alleges that the complainants are an incorporated Co.,

" and own a Railroad track and the land on which it is built, a

part of which is located in the city of Ottawa.

That the City Council of said city ordered a sewer to be con-
structed in said city, and the sum of $4,200 to be assessed upon
the real estate in the natural division of the city benefitted
thereby, to defray the expenses of such improvement.
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real estate benefitted as aforesaid.

That said Commissioners caused to be published in the Ottawa
Free Trader, a weekly newspaper published in said city of
Ottawa, the following notice:

‘“ Public notice is hereby given to all persons interested, that
the undersigned, Commissioners appointed by the City Council
of the city of Ottawa to assess the sum of four thousand two
hundred dollars on the real estate in that part of the City by
us deemed benefitted by the construction of a sewer commencing
at the South side of the Illinois and Michigan Canal, in the cen-
tre of Pine street, and running thence South through and under
the centre of said street, to a point at or near the North line of
lot eight (8) in block seventy-two, (72,) in State’s Addition to
Ottawa, thence easterly to the East line of said block, will meet
at the office of said City Clerk in said city, on Monday, the 22d
day of March inst., at the hour of ten o’clock A. ., for the pur-
pose of making said assessment,” and that said notice was signed
by said Commissioners and published in the newspaper aforesaid,
on the 13th and 20th days of March, A. . 1858.

That no other notice was ever given by the said Commission-
ers that they would meet on the 22d day of March, to make such
asscssment.

That on the said 22d day of March, the said Commissioners
met and adjourned until the 23d day of March, 1858, and con-
tinued to meet and adjourn from day to day until the 27th day
of March, 1858, when they again met pursuant to adjournment,
and adjourned until the 29th day of March, 1858, and on the said
29th day of March, they again met pursuant to adjournment and
assessed said sum of $4,200 on the real estate in said city by
them deemed benefitted by the coostruction of said sewer, and
returned the assessment roll by them prepared to the City Clerk
of said city.

That the said City Clerk caused to be published in said news-
paper the following notice :

‘ Public notice is hereby given to all persons interested, that

6= the Commissioners appointed by the City Council of the city of

Ottawa to assess the sum of four thousand two hundred dollars
on the real estate benefitted by the construction of a main sewer
commencing at the South side of the Illinois and Michigan Canal
in the centre of Pine street, and running thence South through
and under the centre of sald street, to a point at or near the
North line of lot eight (8) in block seventy-two, in State’s Addi-
tion to Ottawa, thence easterly to the Fast line of said block,
have completed their assessment, and made returns thercof to
my office.  Any person wishing to appeal frem said assessment
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g, in my office on or before
Tuesday, the 4th day of March, A. p. 1858, at 7 o'clock p. M., as
the City Council will at that time, at the Council room, hear all

objections to the assessment and confirm or amend the same.
J. AVERY, City Clerk.”

Fage of Ree. must file their objections in writine

That the said notice was published in said newspaper three
successive weeks, the first publication heing on the seventeenth
April, 1858.

gé‘ &2  That on the said 4th day of March, 1858, said City Council
met and by a vote of the same, the consideration of the said as-
sessment was laid over until the 11th day of May, 1858, and on
said 11th day of May the same was again laid over by a vote of
said Council, until the 18th day of May, 1858, and on the said
18th day of May, 1858, the same was again laid over until the
25th day of May, 1858, by a vote of said City Council, and on
said 25th day of May, said City Council did not meet, or take
any.action upon said assessment; that on the 1st day of June,
1858, said assessment roll and the objections thereto, were by a
vote of said City Council, referred to a select committee of said
Council, who were ordered to report thereon at the next meet-
ing of said Council, and on the 8th day of June, the same being
the day of the said next meeting, said committee made their said
report, and by the same stated that they had reduced the said
assessment by remitting the sum of $40 of said assessment on
lot 7 in block 72, State’s Addition to Ottawa, and the suin of $20
on said assessment on lot 10 block 72, in said State’'s Addition.
That on said last named day said City Council accepted said re-
port and confirmed the said assessment as revised by the said
committee, and ordered a warrant for the collection of the same,
to be issued by the city Collector, returnable within sixty days
from the date of the issuing thercof.

Cid That on the cighteenth day of June, 1858, a warrant issued
under the hand of the Mayor of said city, and under the scal of
said city, for the collection of said assessment, was attached to
the said assessment roll, which was then and there delivered to
the said city Collector; that the complainant is the owner of a
Railroad, and road way together with other real estate, situated
in said city which are included in said assessment roll, and upon
which a portion of said sum is assessed by said commissioners.

g That said Railroad track is built upon an embankmeut raised
upon said real estate, and that said real estate is used for no oth:
er purpose.

That city Collector of said city is about to levy upon and sell
ZE goods and chattels of complainant, for the payment of the sum
so assessed on real estate of complainant.
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Prayer —That the defendants may be compelled to answer
the bill, but not .under oath which is waved, that said city Col-
lector may be restrained, by writ of injunction, from collecting
such assessment, and that said injunction be made perpetual.

Injunction issued Aug. 16th, 1858.

Answer of defendants filed November 29th, 1858. The an-
swer, among other things, alleges that the notice given by said
City Clerk was and is in the exact form prescribed by an ordi-
nance of said city, approved March 1st, 1854.

That the complainant did not appeal to the City Council in
writing, or file a repeal in Clerk’s office within ten days after the
Ist publication of said notice, and concludes with a general de-
nial of ¢he bill.

On the 13th day of December, 1858, being one of the days of
the November term, 1858, of said Circuit Court, the defendants
moved to dissolve the injunction, and afterwards, at said term,
the Court overruled said motion, and the cause having been
brought on for firal hearing, upon bill and answer, the Court
made an order and decree making said Injunction perpetual.

The Court overruled the motion for judgment, and refused to
render such judgment, and the said city, by its attorney, then
there excepted.

irrors Assigned.
Ist. That the Court erred in overruling said motion for judg-
ment, and in refusing to render judgment against said real estate.
2d. The Court crred iu overruling judgment against the
plaintiff in error.
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