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STATE OF ILLINOIS, e
A o e oosme > oot s, The Peaple of the Safe of Iiinois

TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF f oo GREETING :

BECAUSE, Inthe record and proceedings, as also in the rendition of the judgment
of a plea which was in the Circuit Courtbf [%0\ 0‘-’% ——_, County, before
the Judge thereof, between \//;/u 3T ‘I’/C‘ J

7 ; -

L

. W g / ol 2 Y : 5 !
hlaintiff, and > Z«A )3" y/a% PP | /L/\x/{‘c ol"e/Q( » 14}1%9%4/'47 '
/y/ /J 441(/‘//‘&47 L v Z;‘ZZ(;(AA N ﬂw& £ A/'/(J (&4 MQ 1401/( i

Wl oo it Ll T o

defendant it is said manifest error hath intervened, to the injury of the aforesaid ;

L. 7 |

7 o A & 9 ) ‘

[/y %4,\ P % /‘/ /r" //(/l' t /'L e < - - s i 3

: ‘ — - . as we are informed ]

by /1 ; 7 complaint, and we being willing that error should be corrected if any there
be, in due form and manner, and that justice be done to the parties aforesaid, com-
mand vou that if judgment thereof be given, you distinctly and openly, without delay,
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have
the same before our Justices aforesaid at,Qutawa, in the County of La Salle, on the

>y ' 1{3{? that the record and proceedings, being in-

4 \ (] 4 e ‘
/41,7(/, /%//[Mm%w/uwg;;/g ' i
g spected, we may cause (o be done therein, to correct the error, what of right ought to

be done according to law.

WARNSESS, The Hon. WALTER B. SCATES, Chief
Justice of our said Court, and the Seal thereof, at Ot-
tawa, this /J{Z day of /m l, in the Year
of Our Lord One Thousand Eight Hundred and Fifty- £o cu.

W O P, i
v

Clerk of the Supreme, Co

by J Vo

A

Sacok-a3]
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SUPREME COURT,
APRIL TERM, 1858.
JOHN F. STAFFORD
VS. —\ Zrror to Cook Circuit Court.
ALFRED G. LOW. |

ABSTRACT.

This was an action of debt, commenced by the defendant in error
against lenry W. Burlingame, Ethan A. Bruce, Nelson C. Roe, and the
plaintiff in error. The plaintiff in error only was served with process.

The declaration was as follows:

For that, whereas, heretofore, to wit, on the 29th day of May, in the
year of our Lord cwhteen hundred and fifty-four, the said plaintift’ sued
and prosecuted out of the Cirenit Court for the Count) of Cook, in said
State, a certain writ of capias ad respondendwm, directed to the Sherift
of said county, whereby the said Sheriff was commanded to take the
bodies of Henry W. Burlingame, Isaac T. Vanduser, James C. Pomeroy,
and Alasa L. Hurd, if they should be found in his county, and them
safely keep, so that they should be and appear before the Circait Court
of said county on the first day of the next term thereof, to be holden at
the Court House in Chicago, in said county," on the fourth Monday of
October next ensuing, to answer unto the said plaintiff in a plea of’ tres-
pass on the case on promises. Which said wit, afterwards and
hetore the delivery thereof to the said Sheriff to De mecuted as herein-
after mentioned, to wit, on the 29th day of May, A. D. 1854, at the
county aforesaid, was duly marked and endorsed for bail for the sum of
five hundred and eighty- elght dollars and thirty-two cents, by virtue of
an affidavit of the cause of action, duly made and filed, and according to
the statute in such case made and provided; which said writ, so endorsed,
afterwards and before the return day thereof, to wit, on the 29th day of
May, A.D. 1854, at the county aforesaid, was delivered to Cyrus P.
Bradley, who then and from thence, until and at and after, the time of
the arrest, and the making of the writing obligatory helelnafter men-
tioned, was Sheriff of the said County of OOOL in due form of law to be
executed ; by virtue of which said writ the said Sheriff, afterwards and
before the said return of the said writ, to wit, on the Tth day of June,
1854, took and arrested in said county, as such Sheriff, the said Henry
W. Burlingame by his body, and then and there had, and detained him
in his custody, as such Sheriff, at the suit of the said plaintiff for the
cause aforesaid: and the said Henry W. Burlingame being so arrested,
and in the ecustody of the said Cyrus P. Bradley, being Sheriff as afore-
said, by virtue of the said writ, the said Cyrus i Rmd]en afterwards
and before the said return of the said writ, to wit, on the day and year
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last aforesaid, in the county aforesaid, took bail for the appearance of said
Henry W. Burlingame, at the return of said writ, according to the form
of the statute in such case made and provided; andon that occasion the
said defendants, as bail and sureties for the said Henry W. Burlingame,
then and there, on the day and year last aforesaid, at the county afor e
said, by their certain writing obligatory, commonly called a bail bond,
and sealed with the respective seals of the said defendant, and now shown
here to the court, the date whereof is the day and year last aforesaid
acknowledged themselves held and firmly bound to the said Cyrus P.
Bradley, Sheriff, as aforesaid, of the said county, in the sum of eleven
lundred and eighty dollars, lawful money of the United States, for the
payment of which sum well and truly to be made to the said Cyrus P.
Bradley, Sheriff, as aforesaid, or his successors in office, executors,
administrators or assigns, the said defendants bound themselves jointly
and severally, and the said writing obligatory was subject to a condition
thereunder written, that if the said Henry W. Burlingame should be and
appear at the Circuit Court of the County of Cook, to be holden at the
Court House in the city of Chicago, on the 4th Monday of October,
A.D.1854; and in case the said Nelson C. Roe, John Statford, and
Ethan A. Bruce should not be received as bail in the said action, should
put in good and sufficient bail, which should be received by the plaintift,
or should be adjudged sufficient by the eourt, or the said Henry W.
Burlingame, Nelson C. Roe, John Stafford, and Ethan A. Bruce, being
accepted as Dbail, should pay the costs and condemmation money which
might be rendered against the said Henry W. Burlingame, in the said
plea of trespass on the case on promises, or surrender the body of the
said Henry W. Burlingame in execution in case the said Henry Ww.
Burlingame should not pay and satisty the said costs and condemnation
money or surrender himself in execution, when by law such surrender
was required, then the said obligation to be void, otherwise to remain in
full force and effect.

And the said plaintiff in tact saith, that the said Nelson C. Roe, John
Stafford, and Ethan A. Bruce were received as bail in said action, at the
said term of the said court; and the said plaintiff further avers that,
afterwards, to wit, at the November term of the said court, begun and
held at the Court House in the city of Chicago, county aforesaid, he, the
said plaintiff, did, on the 3d day of December, A. D. 1855, being a day
of said term, recover a judgment against the said Henry W. Burlingame,
for the sum of six hundred and forty-one dollars and eighty-five cents,
damages and costs of court, which said costs amounted to a large sum,
to wit, the sum of thirteen dollars and thirty-five cents; and that after-
wards, to wit, on the 29th day of February, A.D., 1856, an execution
was duly issued out of said Court, and delivered to the coroner and
ex-officio acting Sheriff of said county, James Andrew, the former Sheriff
of said county heing at said time deceased, who afterwards, to wit, on the
28th day of May, A. D. 1856, returned the said execution “not satisfied;”
and afterwards, to wit, on the 6th day of December, A. D. 1856, in the
county aforesaid, and by virtue of an affidavit duly made and filed with
the clerk of said court, in said cause, and in accordance with the statute
in such case made and provided, a writ of capias ad satisfuciendum was
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issued out of said Courty directed to the Sherift’ of said county, and
commanding him to take the body of the said Henry W. Burlingame, it
found in his county, and him safely keep, so as to have his said body to
satisty unto the said plaintiff the aforesaid judgment, recorded by the said
plaintitf against the said Burlingame, and to return the said writ in ninety
days from the date thereof, which said writ afterwards, to wit, on the day
and year last afbre‘said, in the county aforesaid, was delivered to the said
Sheriff, and was by him afterwards, to wit, on the 6th day of March,
A. D. 1857, duly returned to said court, endorsed by said Sheriff, * The
within named Ienry W. Burlingame, not found in my county;” and
the said plaintiff’ saith that neither the said Henry W. Burlingame, nor
the other said defendants, nor any one of them, has at any time hereto-
fore paid the said costs or condemnation money, or any part thercof; and
that the said Henry W. Burlingame has not at any time heretofore, nor
while the said writ of capias satisfaciendwm was in the hands of the said
Sheriff; surrendered his body in execution, ner have the other said
defendants, nor has any one ot them, surrendered in execution the body
of the said Burlingame at any time heretofore or since the recovery of
the said judgment, but therein have wholly failed and made default,
whereby said writing has been forfeited, by means whereof, and by force
of the statute in such case made and provided, an action has accrued to
the said plaintiff to have and demand from the said defendants the sun
of eleven hundred and eighty dollars above demanded; yet the said
defendants have not, nor has any one for them, although often requested
s0 to do, paid the same or any part thereof to the said plaintiff, but to
pay the same or any part thereof to the said plaintiff’ have hitherto wholly
neglected and refused, and still refuse to plaintiff damage eleven hundred
and cighty dollars, and therefore he sues.

BALLINGALL & ADAMS,
Plaintiffs Attorneys.

Copy of Bond declared on.

IKnow all men by these presents that we, Henry W. Burlingame,
Nelson C. Roe, John Stafford, and E. A. Bruce, of the County of Cook,
and State of Illinois, are held and firmly bound unto Cyrus P. Bradley,
Sheriff of Cook County, in the State of Illinois, in the sum of eleven
hundred and eighty dollars, lawful money of the United States, for the
payment of which sum, well and truly to be made to the said Cyrus P.
Bradley, Sheriff, as aforesaid, or his successors in office, executors,
administrators or assigns, we hereby jointly and severally bind ourselves,
our heirs, exccutors and administrators; witness our hands and seals
this seventh day of June, eighteen hundred and fifty-four.

The condition of this obligation is such that, whereas Altred G. Low
has lately sued out of the Circuit Court of the County of Cook, a certain
writ of capias ad respondendum, in a certain plea of trespass on the case
on promises against Henry W. Burlingame, Isaac T. Vanduzer, James
(. Pomeroy, and Alonzo L. Hurd, returnable to the next term of the
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said court to be holden at the Court House in the city of Chicago, in said

county, on the fourth Monday of October next.

Now, if the said Henry W. Burlingame shall be and appear at the
said court, to be holden at Chicago aforesaid, on the said fourth Monday
of October next, and in case the said Henry W. Burlingame, Nelson C.
Roe, John Stafford, and E. A. Bruce shall not be received as bail in said
action, shall put in good and sufficient bail, which shall be received by
plaintiff, or shall be adjudged sufficient by the court, or the said Henry
W. Burlingame, Nelson C. Roe, John Stafford, and E. A. Bruce, being
accepted as bail, shall pay and satisfy the costs and condemnation money
which may be rendered against the said Henry W. Burlingame, in the
plea aforesaid, or surrender the said Henry W. Burlingame in execution,
in case the said Henry W. Burlingame shall not pay and satisfy the said
costs and condemnation money, or surrender himself in execution when
by law such surrender is required, then this obligation to be void, other-
wise to remain in full force and effect. :

In presence of

HENRY W. BURLINGAME, [suaL.]

N. C. ROE, [smaAL.]
JOHN STAFFORD, [sEAL.]
E. A. BRUCE, [sEAL.]

To which declaration the following plea was filed :

And the said defendant, by Barker, Hyatt & Smith, his attorneys,
comes and defends the wrong and injury, when, &c., and says actio non,
hecause he says that the affidayit upon which the capias ad respondendum
was issued against said Burlingame, upon which said Burlingame was
held to bail, as alleged in the declaration, does not comply with the
statute in such case made and provided, and is wholly insufficient in the
law, in that said afiant does not show by facts therein stated or circum-
stances detailed, either that the defendant had refused to surrender their
ostate for the benefit of their creditors, or any presumption that said
defendants had been guilty of fraud, and so this defendant says that he
is discharged from all liability upon the bond in said declaration men-
tioned, and that he is ready to verify wherefore he prays judgment, if
said plaintiff ought further to have or maintain his aforesaid action
thereof against him.

To this plea a general demurrer was filed. The court sustained the
demurrer, and rendered judgment for the plaintiff for $1180 debt and
$703.09 damages.

The defendant, Stafford, sued out a writ of error, and brings the case
to this court.
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