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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION,

APRIL TERM THEREOF, .A. D. 1864,

DAVENPORT FISHER )
vS. r Lrror to Marshall.
DENNIS HAGGERTY. )

ABSTRACT OF RECORD.

1 Placita coram, e. W
f[,,{~
2

Summons against defendant below, from Ira Norris, J. P.
Returned, served.

Transcript on change of venue 1o B. T. Baldwin, J. P., shows

that the snit was hrought on an account for labor; amount of
demand not stated.

Account filed before Ba.ldwiu, J. P. “Davenport Fisher, to
Dennis Haggerty, Dr. 186(3, June 6: To hauling 11 loads of
pork after working hours, 25 cents load, $2.75.”

3 Transcript from Baldwin, J. P., shows trial, verdict for plaip-
tiff below for $2.20, and appeal taken.

4 Appeal bond.

5 Trial in circuit court; verdict for plaintiff below for $1.65;
motion for new trial.

6 Motion for new trial overruled; judgment.
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BILL OF EXCEPTIONS.
Eyidence for plaintiff below.

John Ryan.—Some time last summer Haggerty and I were each
hauling beef and pork from the packing-house to the landing,
where they were loading a boat. When we quit, about six in
the evening, Davenport Fisher wanted us to go on hauling, but
we would'nt do 1ty we should get extra pay for work done after
hours. He would'nt give what we asked, and we came off.—
When we got up town, Martland came after us, and told us to
come down and go to work; that Davenport said he would pay
the extra. We went back, and Haggerty hauled eleven loads of
barrels of beef and pork from the packing-house to the landing,
with hishorse and dray. T hauled the same kind and number of
loads, from and to the same places, at the same time. It was
worth fifteen cents a load.

Oross-examined: Haggerty and I had been working at the
same kind of work all the same afternoon, with our horses and
drays. We were hauling pork and beef from the packing-house
of Fisher & Sons, to the landing. We were working for Fisher
& Sons at $3 a day. The hauling and shipping were superin-
tended by Davenport Fisher. We quit at six, and he wanted
us to go on, as the boat was not quite loaded. We wanted ex-
tra wages for work after six, but he would'nt give what we ask-
ed, and we drove off. Just as we got up town, Martland came
after us, and said: “Davenport wants you to come back, and
says he will pay you the extra.” We then went back, and did
the work testified to. It was not quite dark when we got
through. We hauled from the same place to the same
place, and the same kind of stuff, as before six. We went into
the office of Fisher & Sons, and were paid for the work doue
before six by Charles H. Madely, a clerk of Fisher & Sons.—
The sign of that firm was over the door of the oflice. We went
into the same office to get our pay when we got through the
work done after six. He refused to pay what we asked, fifteen
cents a load, and offered us forty-five cents each for the work
done after six. We said if he did not pay the price we asked,
we should sue for twenty-five cents a load. This was Saturday

-a



10

3

evening. The next Monday morning we began spits. The
hauling and shipping after six were superintended by
Davenport Fisher, the same as before.

Re-exam:ned.—Davenport Fisher usually staid in and abont
the office mentioned, made it his head-quarters, and kept some
of his stuff there.

John Piper.—I am engaged in business; have frequently had
hauling done. It is worth, by the load, ten cents -to haul from
Fisher & Sons’ packing-house to the landing, and ,it is worth
onc-half more after six in the evening.

Lvidence jfor Defendant, below.

0. Martland.—1 remember the occurrence testified to by
Ryan. He and Haggerty were working that day for Fisher &
Sons, hauling from their packing-house to the landing. We were
loading a boat. Davenport Fisher superintended the hauling
and shipping. He was an agent of that firm, and attended
to all their affairs here. Ryan and Haggerty quit work about
six, and shortly afterwards I went up town and told them
Davenport wanted them to come back, and would pay them the
extra price. I was also in the employ of Fisher & Sons, and
acted for them as their agent in this matter. Haggerty and
Ryan came back, and each hauled eleven loads. This work
was done for Fisher & Sons. The hauling done after six was of
the same kind, and from and to the same places, as before six,
and was superintended by Davenport Fisher as before. Hag-
gerty had frequently before done hauling of the same kind for
Fisher & Sons.

Charles H. Madeley.—I1 remember the difficulty with Hagger-
ty about pay for hauling. I paid him and Ryan for the work
done before six, in the office of Fisher & Sons. Their sign is
over the door. T was then in the employ of Fisher & Sons, and
acted for them in making that payment. The firm of Fisher &
Sons then consisted of Jabez Fisher, James T. Fisher, George J.
Fisher and Nathaniel G. Chapin. Davenport Fisher was then in
the employ of the firm, as their clerk and agent, and general su-
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perintendent of their business and property here, working for a
salary. Ryan and Haggerty came into the same office again
that evening 'to get:their pay for the work done after six.—
Davenport and I were in the office. He offered to pay them,
but not as much as they demanded, and they went off. I had
frequently before, as the agent of Fisher & Sons, paid Haggerty
for hauling done for them, and for work in their packing-house.

Tra Norris.—I was an acting J. P. last summer. Ryan and
‘Haggerty came to me and began suits for claims for hauling. I
remember the bills or.accounts filed in those cases. Don’t ex-
,actly know what became of them, but they were changed. I
think perhaps I last saw the accounts in the hands of Mr. Boal,
but my impression is.that Mr. Cummins took them, and that they
were thrown away or torn up. Don't remember whether this
avas before or after the summons was served.

Jumes G. Cummins.—I was attorney for plaintiff in this case
and in Ryan vs. Fisher. The accounts originally filed in the
suits were, I think, torn up by me, and the present ones substi-
tuted.

Ira Norris, recalled.—The accounts filed :dn these cases were
against Fisher & Sons. I made them out from the statements of
the plaintiff. The summounses were against Davenport Fisher.—
Afterwards the accounts were changed, to agree with the sum-
monsesg.

James St. C. Boal.—I was retained by the defendant in this
case, and in Ryan vs. Fisher, before Ira Norris, Esq. After I
had been informed that summonses had been served, I went to
Mr. Norris' office, and looked at the papers in the cases. The
account on which this suit was brought was about as follows:

« Jabez Fisher, James Fisher, George Fisher, and Nathaniel G.
Chapin, by Davenport Fisher,
To Deunnis Haggerty, Dr.
To hauling, &c.”

The words “by Davenport Fisher” occurred in the accouut
either just after the names of the members of the firm, or at the
bottom of the account. The accounts were, I think, alike in
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both cases, with the exception of the plaintiffs’ names. I took a
change of venue in both cases, and the papers were sent to Jus-
tice Baldwin. When the papers came before him, I found
that the accounts I had seen in the papers had disappear-
ed, and new ones had been substituted. The new ones were
against Davenport Fisher, to agree with the summonses. This
change was made without my knowledge or consent.

This was all the evidence in the case.

Instruction. W - W/f,ﬂ/ W

W P A/)b(/Ww
Errérs assigned, that the verdict is against the evidenee, and

that the court refused a new trial.

POINTS MADE BY PLAINTIFF IN ERROR.

1. The evidence shows that the plaintiff in error was merely
an agent in the hirmng, and that the defendant well knew that
fact, and the verdict is therefore clearly and palpably wrong.

9. Where it is clear that wrong has been done by a verdict,
and the evidence leaves no doubt that it should have been the
other way, the court ought to give the aggrieved party a new
trial.

JAMES ST. CLAIR BQAL,
Attorney for Plaintyff in Error.
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