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STATE oF ILLINOlS

SUPREME, COURT,

Thlrd Grand D1v1smn




SUPREME COURT OF ILLINOILS,

THIRD GRAND DIVISIOIN,

APRIL TERM, 1861, AT OTTAVW.A.

ISAAC UNDERHILL

} Appeal from Peoria.

vs.
ALEXANDER G. KIRKPATRICK.

POINTS 'AND ARGUMENT OF APPELLANT.

1. Thereis no evidence of service on the appellant. Thereturn
shows “served by reading the same to Isaac Underhill;” non
constat that it is the Isaac Underhill named in the summons.

Bancroft vs. Speer, 24 111, 227,

2. There was no assignment made by Bradley to the plaintiff as
set out in special count. His signature is merely attached to a
receipt of interest.

He could not recover on common counts without proof of the
execution of the note and endorsement of Moss. This was not
given.

3. If Bradley's signature was intended as an endorsement,
still plaintiff must fail, since the blank endorsements were not
filled up, although the objection was taken on the motion to set
aside the assessment.

Scammon vs. Adams et al., 11 Il 577.

4. The assessment should have been set aside because there
was only_due $1,064 on the note at the time. This objection
was taken, and should have been sustained.

McCOY & HARDING,
Attorneys for Appellants.
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SUPREME COURT OF ILLINOIS.

APRIL TERM, A. ID. 1S61.

—_— -o e o

ISAAC UNDERHILL
’ 1 Appeal from Peoria.

ALEXANB?ER G. KIRKPATRICK.
This was an action of assumpsit brought in Peoria Circuit Court to March Term A.
D. 1860. ;
Summons issued to Sheriff of Peoria County.

Return on Summons.

SS

StATE OF ILLINOIS, }
Peoria County.
I have duly served this Summons by reading the same to Isaac Underhill this 15th
day of February, A. D. 1860. JOHN BRYNER, Sheriff,
per Easny, Deputy.

Declaration avers that payee Wm. S. Moss < ordered and assigned said note to be paid
to Tobias S. Bradley ”” by his ¢signature ” on the back of said note, and in same terms
avers that Bradley assigned to Plaintiff.

Copy of note shows signatures of Moss and of Bradley on back, and interest paid
in February, 1859, Bradley’s name is immediately under the acknowledgment of pay-
ment of interest and no where else on the note.

March 5, 1860, Defendant defaulted and clerk assessed and judgment rendered for
$1065.

March 27th, Defendant moved to set aside assessment for reasons stated.

Court overruled the motion.
Appeal prayed and allowed.

Bill of exceptions shows that the only evidence of indebtedness presented on which
to form judgment was the following note.

$1,000. ProrI1A, ILL., Feb. 9, 1855.

Five years after date I promise to pay to William S. Moss, or order, one thousand
dollars, for value received, with interest at six per cent, payable annually from date.
Isaac UNDERHILL.

On back of note is the following :
“ ¢« Wm. S. Moss,
¢ Interest paid to Feb. 9, 1856, I, Underhill.”
¢« Interest paid to Feb. 9. 1857, I. Underhill.”
« Interest paid to Feb. 9, 1859, Tobias 8. Bradley.”

The Defendant moved to set aside said assessment and open said judgment, because
there was no evidence to warrant the clerk in making said assessment, and because the
note was not that declared on. The Court overruled the motion and Defendant excepted

The Appellant assigns for error :

1. That Court erred in rendering judgment by default, because there was no suffi-
cient evidence of same,

9. That Court erred in rendering judgment for more than the amount of said note
and interest.

8. That Court erred in not setting said assessment aside.

4. That Court erred in refusing to set aside said default.

McCOY & HARDING,
Attys. for Appellant.
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