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SUPREME COURT OF ILLINOIS

THIRD GRAIND DIVISIOINN.
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APRIL: TERM, 1862, AT OTTAWA.

JAMES B. AKIN and b
ISRAEL A. BOYDEN ,
L
I
J

vs. ERROR TO BUREATU.
RICHARD LLOYD and
EDWARD G. HALL.

BRIEF FOR LLOYD, DEFENDANT IN ERROR.

1. A plea to the jurisdiction is not required to be verified by affidavit.

Howe vs. Thayer, 24 TIl. 246. 1 Cooke’s Stat- p. 247 sec. 1. It is the
same in equity. Same Stat. p. 249, sec. 14.

2: A plea to the jurisdiction has always to be pleaded in person, and nev-
er by ccunsel.

1 Saunders, pl. and evidence, p. 4. 1 Tidd’s Practice p. 637. 24 IIl.
246. 251711 486.

The case referred to by the opposite counsel in 22 Ill. 201, that a plea in
abatement must be signed by counsel, refers to 1 Tidd's practice 639 and 640.
On looking at the last authority, it will be secn that it cites as its authority, 1
Chitty’s R. 209, which was a case of a plea in abatement for misnomer.

No authority can be shown for requiring a plea to the jurisdiction, to be
signed by counsel. If counsel did sign it, it would be o bad plea.

The plea is not required to deny that Lloyd was sued in Burcau county,
where the suit was instituted, Jurisdiction does not depend on service of process
but on the residence of the defendants-

The statute provides that all suits in equity shall be: commenced in the
county where the defendants or a major part of them reside, unless the suit may
affect real estate. Neither of the defendants 7esided in Bureau county, where
the suit was instituted.

1 Cooke’s stat. p. 138, sec. 2.

In tke casc of Semple ct al. vs. Anderson ct al., 4 Gil. 559 and 560, the
court decided that service of process upon a party in the county was no cvidense
that he resided there.




R

2
Tn 11 1L 477, that if the party insisted that scrvice of process in the county
afforded a presumption that the party sued lived there, that it should be pleaded
that his residence was there.

If complainants wished to insist that Lloyd had been sued in Bureau, and
that the service was evidence that he lived there, they should have filed a rep-
lication putting in issue the allegation in the plea of his non-residence in Bureau

County.

This suit does not affect real estate. This question is expressly decided by
this court in Enos et al. vz ITunter 4 Gil. 211, In that case it was decided
that a suit did not affect real cstate unless the court acted directly upon the real

cstate, as in cases of petition, dower, &e.

In this casc the complainants were in possession of the premises, and they
do not, in their bill, ask the court to act in any way upon the lund, but seek to
have the defendants convey their title to complainants, and the complainant’s title
he adjudged to be the pavamount title, and thit the cloud be removed from com
plainant’s title.

T wish to call the attention of the court to the copy of the plea as set out
in the record, pages 9 and 10.  The copy given in the abstract is not a correct
copy. It omits the tizle of the court whicl appears ia the copy of the plea in
the record, and there may be other errors in the copy «iven in the abstract.

MILTON T. PETERS,
Att'y for Def’t in Evror, RICHARD LLOYD.
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Fu Supreme Cowpt, State of Hllinois,)
TO THE APRITL: TERM, A, D., 18682.

JAMES B. AKIN & ISRAEL A. BOYDEN
vs. Error 70 Bureav..

RICIHHARD LLOYD & EDWARD G. IIALL.

Ragoln: This is a cause in chancery commenced by the Compl’ts Akins and Boyden in the Circuit_Court
of Burean County, on the 15th February 1862,

The suit is brought to qniet and make perfect the title of Compl’ts to the land described in the
page 1. Bill; to-wit: The south west quarter of section seventeen in township fifteen north, range seven east
of the 4th I, M., in Bureau County,

The compl’t. Akin and his grantees are in possession of the land, and Boyden has a mortgage on
part of the premises made to him by Akin.

The Land originally belonged to Washington Hall, Sen., of Baltimore, Maryland, Asa Barney, of
Burean Connty, was the duly authorized agent of ITall to sell and convey the land and did as such
agent bargain the lard to David E. Akin and Walker Motheral and on the 24th September 1849, and

as such agent made a bond for a deed to Akin & Motheral for said premises.

Afterwerds said Bond was assizned to Compl't James B. Akin and he paid the purchase money

Page Q.

Page 8. and said Barney as such agent, made to him a deed of said premises on the 11th day of Oct. 1852.

Page 3. The Def’t Lloyd now elaims that said Ilall was dead at the time said deed was made and that
the same was void because the agent had no right to make it—and said Lloyd in 1856, obtiined a
page 5. deed from all the supposed heirs of said Iall excepting the Def’t K. G. 1I:ll and now claims the
legal title to said premises.

CompPts insist that said Hall was living at the time ot making such deed and eall upon Lloyd to
make proof of the death.

Compl’ts also insist that said Hall was living at the time of making said bond—and that Akin and
Motheral went into the possession of said premises immediately on getting said bond, viz: 24th
September 1849, and that their assigns and grantees and the grantees of the Compl’t. have been in
the actual possession of said premises ever since, under claim and color of title made in good faith
and have paid all the taxes on said premises ever since.

That said deed is color of title and that said agent in making said deed acted in entire good faith
and wholly ignorant of the death of said IIall,’Sen., if he was then dead.

Said Barney also as such agent received all the purchase money and immediately remitted the
same to Iall, and the same was received without objections.

The said supposed heirs of 1lall, Sen. in their deed to Lloyd only convey all their interest and
estate which they had or could claim to said premises.

That even if said Hall, Sen., was dead at the time of making said deed—he was living at the time

the bond was made which would give to compl’t Akin the equitable title.

Paga g, That said premises are timber land and that Akin has conveyed all of them away except, twen-
ty acres, to different persons by Warrantee Deeds and is beund to make the title good.

That the claim and said purported deed to Lloyd is a cloud upon the true title to said premises
and that the sume ought to be removed.
(The compl’t Akin claims to own the true Title.)

Page 7. The oath of the def’ts is waived. Prayer that def'ts be requested to convey whatever interest
they have to said premises to compl’t Akin for his own benefit and to inure to the benefit of his
grantees and that compl’ts title be keld and adjudged the paramount title and that said Lloyd be
Jorever precluded from asserting any right to said premises under his said pretended deed and . for
general relief.

Summons issued in due form which has not been returned.

Def’t. Lloyd filed Plea in abatement to the jurisdiction of the Court, which is in the words and

figures following :

a




W) A\ .
(9 ‘\) RNRICHARD LLOYD & EDWARD G. HALL.

ATS, Binr iy Cnancery.
JAMES B. AKIN & ISRAEL A. BOYDEN

ragos &10. 'The plea of Richard Lloyd, one of the said defen’ts, to the Bill of Compl’t of James B, Akin and

{
YI Israel A. Boyden Compl’ts.
This defen’t by vrolestution, not confessing or acknowledging all or any of the matters and things

in the raid Compl’ts bill of Complaint mentiened or contained to be true, in such sort manner and form, as the same
are therein set forth and alleged, for plea to the whole of said bill, saith that before and at the time of the commence.
ment of this suit, he the said defen’t was, and ever since has been, and still is a resident of the County of Marshall
in said State of Illinois and not of the said county of Bureau aforesaid, and that Edward G. Hall bhis codefen’t, like-
wise before and at the time of the commencement of this suit (if living) was and ever since has been and still isx a
resident of the county of Schuyler in said State of Illinois, and not of the county of Bureau aforesaid, and that neith-

er of snid defen’ts resided in the said county of Bureau where the said Bill was filed, at the time of the filing there-

T
1/7%/%(/ —

S loccn A

of, and further this defen’t doth aver that the said suit may not and cannot effect real estate, that the allegzed cause of
Complaint in Compl’ts said bill is transitory, and the relief songht in said Bill is wholly ofa personal nature and
character, as will appear by reference to said Bill <o filed in and now remaing in this Court, and therefore this de-

fen’t onght not to be sued in the Circuit Conrt of the said eounty of Bureau, but in the Circuit Court of either of

the counties of Murshall or of Schuyler in the zaid State of Illinois. That in each of said last named counties, there

is a Cirenit Court with Chancery jurisdiction, which said courts are each Counrts of competent jurisdiction to deter-

ine the matters in question in this snit, which do not eftect real estate. Therefore this defen’t doth aver and plead

Cor
s
Videcor A

the same, and humbly demands the judgement ot this ITonorable Court, whether it will hold plea therenpon, and
enforce this defen’t to answer the said Bill for the cause aforesaid, and prayers to be hence dismissed with his rea-

sonable costs and charges in that behalf most wrongfully sustained. RICHARD LLOYD.

Puge 11, Plea on motion of Compl'ts set down for an argument. Plea held to be good and writ guashed

and suit dismissed.
ERRORS ASSIGNED.

1st. The Court erred in holding said plea to be good.
ond. The Conrt erred in refusing to overrule said plea.
3rd. The Court erred in guashing the writ in said cause.
4th. The Court erred in dismissing said bill.

POINTS.
The said plea is defective :
1st. Because it is nol swora to,

ond. Becanse it is not signed by counsel.

3rd. Because it does not deny that the deft. Lloyd was gerved with prooess by the Sheriff of the

county where the suit was pending.-
4th. Because it admits by implication that deft. Lloyd was served with process by the Sheriff of

Bureau county where the cause was pending,

5th. Because it is argumentative in this, it avers that deft. Lloyd resides in Marshall county
therefore he was served with process in that county.
6th. Because the suit may effect real estate in the county where the same is pending.

AUTHORITIES.
Story, Eq. Pl Sec. 456, 697
Rime 658
same 662
rame GG
Rime 7156

Dunn vs, Keegin 8 Seam. 297
Holloway et al. va, Freeman 22 Ill's, 201,

ROBT. FARWELL,
- For Compl'ts,




/ Q (~
-t & D

A.' V/;f/ T T S e

.

| e =
b+ 7 / é&.///z/,/ 7 m/é’//é
£ A = o

e —

-, | / Z/{//&‘; é |

B
(B 5 o v

/ZZ) | g L8

l




ST.A-.TE OF ILLINOIS ~ a . = /s ;.
/ ss. @he Leople of the Stnte of INingis
Bl . Lss. he 2oople of the State of Iinels,

To the Sheriff of .. (//é oA %ﬁfzé ... County, GREETING :

fgﬂmnnm, Chy the recosd and ////zaawf/z%ffj, and aloe i the' rendilicn (//3
e /Zac?mwzé 0//0 @ /&é{& whoich was in the ... é(/a(z G ;
Gowel 7//34(/1-4&6& ................. %ﬂ/ml}//, -/2/02& the //zz((/yy /’//o’w% delween’

=) ; i L
///(Zf;}:fé///ié----, rce. .. /..Z_f_—_. ::fé;.ff;;}::.:‘.”éﬂ,.%?_..%....M CH e
_.__.:..’_’_.-_AZ:CC--.[_'_){.&'.. .............................................................................................................

(/ﬂ%ﬂ(/ﬂ?zlf.....) o o4 daud that 7)&&7&%&1/3 cevor halk inlevvencd, Lo lhe z"/z/éu'./// %
the saud, /[V/fil(ﬁd' /3. //./z/}f, ﬂ/pc}{é’(ﬂ/dyt(/\/ﬁgﬂ/‘ ere
//

S RN Y c;/z//a/mm/%/, sl
o772 &/ﬂﬁzz./?;é /L%/&f‘ e vecotd (47&(//43064’654&2/,4 r/;
which sad /2&(//%77307&/3 we' fave’ cawsed lo be /(0/////3 cnle owrd "?%/zm/m‘ g
Gowel 0// ther Hate %/ Clinoes, at Oltawa, /c//my Lhe /lz;,//ziw //(aw//
tr covsecl the evioes in Lhe same, i/ die /&my aud 1 annNCr, (zcwmé}y lo lawe: -
Therefore, We Femmand [Uou, Fhat // good and ./(’m//,}/ men’ off
your %(am//, ¥ :(4//»&:&'0 alion: s e daidll it N N e R

Hechiceeet. (7_((//2@, Goturaiil B fonic. . m......
redy

Lhak...... z ........ te and (y/wmf «/a/ém L , /7/1/51/6} c}/awf sard
fﬂ%mwa Gowit, at> the newt lesm 7” Jard %ow/, lo o fholdern af ﬁ//m/w,
o said CHatle, on the /&ZJ/ G;%cw/a/ (%th the thid Cllonday v © 7/:/7 /
neat, 1o heard the record and fotoceca &%74 (///owdcu'(/, aud the cstovs ﬂ/y?@(:/ 4
...... Z é‘” shall sce ﬁZ; and /Zaz//c?f lo do and recerve what said Cowit
shall oeder® on thiy /c/{?z% and fuve o e Hese He names r/éf) MHvae //;
w%f/iym 4/&///4'%9 T AR - Ry
. f/éfcc((g/o/t([({ﬁ\(ff/«auf B e i

A el dac i NE noliee, /zyc/a/iﬁ el Lhes et

Witness, The Hon. fohn 90, Galon, Ghief Fuslice o/l_;éz_zu-'
said Gouet, and the Feal thereof, at Oltawa, this 2977

day o f Moceete " inthe year of our Loid Gne
TFhousand §ight Hundied and Fivly- Jeoe
5
"l‘/j .../‘../5/'5-’“ O

Lleik: of the Fufrceme Fouit.
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e The People of the State of Jllinois,

‘ 1
To the Clerk of the -éu@x T -Court for the County: 7/Z it — Greeting:

$ %c% eease, CPy o rocord and. /&wc&c@é&%, as alio i/ {/ﬂ( rendition/ 0/4
the /Zar?mma./@ 0/4) @ /MZ@ whieh was o/ f%ﬂg\cc——ﬂ
%mz@ o/é/f _____________ g % o/mzf%, /e//éw/ Z%ﬂ /{mﬁy ﬁ/%ao/ /éa’mewy

oL and. ...

(%W’, o o4 dad 7/1(/71/-0J/Q crror hathh intosvencd, lo e /&;//23// 0/43
< 14
the (/.azcda/}/ Qe%ov (}Lﬁ/}/O&w ol e i ek e

R ad we/ waie N/ﬂél]lé’(//yof\
o &/;M;;f%m AL T S A Mol T [ty OT o L and we’ /wky zw/l}[z/ﬂ
//2&/;) cLLor J%/z/f/ le mzwa/ff/, / mz//z, there /é, ) due’ /émz/ and MNANNe7,
and thal~ //'z-//zhy le done’ lo the {/mz/féd (z)%imdm'(/, command o Uhal /
/};[&mm&é) //caca/ te //'ém_&, you /é&/mc/é, and (/zmzé, it ool (/6’/7/, dend
lo 0w : /f?xd!lée«f o the @%/&wmw Gowils the recowd and /zZoceffé%Z/J o/
the //%ng afpecsaid, with alll //071 /oz&cﬁ'%/ the same, wunder your seal,
J0 that we may Have the same lofpre o0 (/?M%'caj (z/oz./}jzzzé/ at Ollawa, in
the %wmé/;, 7//' S Sl o the ﬁw&‘ @76«1{/{7, (%/{’70 the thivd @//wzr/(z{//
v/ 9?&%//’ neat, that the record and /4204'5'5(//%2/4, /w%y 4%2%54%’//, we may;,
caunde Lo /a done /k/c?i:cé%&, lo coteect //4’ cLtor, m/ﬂ_/ 0/ é'y/’/;) 0/7// Lo // (/Mw
(zccom/m/ lo Lo, :
Witwess, Fhe Hon. Sehn D). Gaten, Chep
J/?M/zbc 0///' our® s Cowit, and the Lol
/'/o’m% al @//(zma, . 2 el (42/ r/ :
lltan-ea....c) the Year of Ou® Lol
One S honsand 57// Hundsed and @%x’,{//m :

Blerk of the Jupreme Lourt.




,;;
rael/ 751
/a

N
0/55




: ,
{
i
g
> oy @
Su Supeene Cowd, State of Fllinois,
ARS) THL APRIT, TERM A D-, 1889
JAMES B. AKIN & ISRAEL A. BOYDEN "
Vs, Error To Burrav.
RICHARD LLOYD & EDWARD G. ITALL.
. Pago 1. '1 his is a _cause in chancery commenced by the C‘nm)ll ts Akins and Boyden in the Cireuit Court
olﬂ}mem (6 nnnl\ on the 15th February 1862 ' ]
Thesuit is brought to quiet and make pertect the title of Compl’ts to the land deseribed in the™
Page 1. Dill, U\-\‘v.it :The ..\ﬁu.nh west quarter ol section seventeen in township fifteen north, range seven east
of the 4th . M., in Bureau County. .
1 The compl’t Akin and his grantees are in possession of the land, and Boyden has a mortgage on
part of the premises made to him by Akin,
| Pago 1. The Land originally belonged to Washington Hall, Sen., of Baltimore, Marvland, Asa Barney, of
f page 1. Burean Connty, was the duly authorized agent of ITall to sell and convey the land and did as such
rage 2. agent bargain the lard to David E. Akin and Walker Motheral and on the 24th September 1849, and
as such agent made a bond for a deed to Akin & Motheral for said premises.
Pago® Afterwards said Bond was assigned to Compl't Jumes B. Akin and lie paid the purchase money
rage 8, and said Barney as such agenty, made to him a deed of said premises on the 11th day of Oct. 1852,
a Pago 3. The Def’t Lloxd now claims that said Hall was dead at the time said deed was made and that
X the same was void becanse the agent-had no right to make it—and said Lloyd in 1856, obtiined a
page 3. deed from all the supposed heirs of said Iall excepting the Det’t  E. G. 11:1] and now claims the
legal title to said premises.
y Page 3. Compl’ts insist that said Hall was living at the time of making:such deed and call upuu Lloyd to
make proof of the death.
( Page & Compl’ts also iasist that said Hall was living at the time of’ making said bond—and that Akin and
Motheral went into the possession of said premises immediately on gell,ihg said bond, viz: 24th.
September 1849, and that their assigns and grantees and the grantees of the Compl’t have been in.
P the actual possession of said premises ever since, under claim and color of title made in good faith
and have paid all the taxes on said premises ever since.
That said deed is color of title and that said agent in making said deed acted in entire good faith
and wholly ignorant of the death of said Iall, Sen., if he was then dead.
Pago 5, Said Barney also as such agent received all the purchase money and immediately remitted the
same to ITall, and the same was received without objections.
Pago 5 The said snpposed heirs of Iall, Sen. in their deed to Lloyd only convey all their interest and
estate which they had or could claim to said premises.
Pago 5. That even it said Hall, Sen., was dead at the time of making said deed—he was living at the time
the bond was made which would give to compl’t Akin the equitable title.
Pagg g, That said premises arve timber land and that Akin has conveyed all of them away except, twen-
ty acres, to different persons by Warrantee Deeds and is beund to make the title good.
That the claim and said purported deed to Lioyd is a cloud upon the true title to said premises
and that the sume ought to be removed.
(The compl’t Akin claims to own the true Title.)
Page 7. The oath of the def’ts is waived. Prayer that def'ts be requested to convey whatever interest

they have to said premises to compl’t Akin for his own benefit and to inure to the benefit of his
grantees and that compl'ts title be keld and adjudged the paramount title and that said Lloyd be
Jorever precluded from asserting any right to said premises under bis said pretended deed and for-
general relief.

Summons issued in due form which has not been returned.

Def't. Lloyd filed Plea in abatement to the jurisdiction of the Court, which is in the words and

figures following :




RICIIARD LLOYD & EDWARD G. ITIALL.
Birn 1y Cnnaxcery.

ATS,
JAMES ‘B. AKIN & ISRAEL A. BOYDEN

pageo &10. The plea of Richard Lloyd, one of the said defen’ts, to the Bill of Compl't of James B. Akin and

Tsracl A, Boyden Compl’ts.

) This defen’t by vrotestation, not confessing ov acknowledging all or any of the matters and things
in the said Compl'ts bill of Complaint mentioned or contained to be true, in such sort manner and form, as the same
are therein set forth and alleged, for plea to the whole of said bill, saith that before and at the time of the commence.

ment of this suit, he the said defen’t was, and ever since has been, and still is a resident of the County of Marshall

in said State of Illinois and not of the said county of Bureau aforesaid, and that Edward G. Hall his codefen’t, like-
wise before and at the time of the commencement of this suit (if living) was and ever since has been and still is a
resident of the county of Schuyler in said State of Illinois, and not of the county of Bureau aforesaid, and that neith-
er of said defen’ts resided in the said county of Bureau where the said Bill was filed, at the time of the filing there-
of, and further this defen’t doth aver that the said suit may not and cannot effect real estate, that the alleged cause of
Complaint in Compl'ts xaid bill is transitory, and the relief souzht in said Bill is wholly ofa personal nature and
character, as will appear by reference to said Bill <o filed in and now remaing in this Court, and therefore this de-
fen’t onwht not to be sued in the Cirenit Conrt of the said county of Bureau, but in the Circuit Court of either of
the connties of Marshall or of Schuyler in the said State of Illinois.  That in each of said last named counties, there
is a Cirenit Court with Chancery jurisdiction, which said courts are each Courts of competent jurisdiction to deter-
&S \\ mine the matters in guestion in this suit, which do not effect real estate. Therefore this defen’t doth aver and plead

the same, and humbly demands the judgement of this ITonorable Court, whether it will hold plea therenpon, and

NV \i :§ sonable costs and charges in that behalt most wrongtully sustained. RICHARD LLOYD.

X

: )

| ) N 5 . = A .

A § enforce this defen’t to answer the said Bill for the eause aforesaid, and prayers to be hence dismissed with his rea-
NN

X
p Prge 11, Plea on motion of Compl'ts set down tor an argument. Plea held to be good and writ quashed

' )
N and suit dismissed.

ERRORS ASSIGNLED.

1st.  The Court erred in holding said plea to be good.

ond. The Court erred in refusing to overrule said plea.

3rd. The Court erred in quashing the writ in said cause.

4th. The Court erred in dismissing said bill.

POINTS.

The said plea is defective :

1st. Because it is not swora to.

2nd. Becanse it is not signed by counsel,

3rd. Beenuse it does not deny that the deft. Lloyd was served with process by the Sheriff of the
county where the suit was pending.

4th, Because it admits by implication that deft. Lloyd was served with process by the Sheriff of
Bureau county where the canse was pending.

5th. Because it is argumentative in this, it avers that deft. Lloyd resides in DMarshall county
therefore he was served with process in that county.

'6th, Because the suit may effect real estate in the county where the same is pending.
AUTHORITIES.

Story, Eq. Pl Sec. 456, 697
same 658
same 662
same 665
Rame 716
Dann vs. Keegin 83 Scam. 297

Holloway et al. vs. Freeman 22 Ill's, 201.

ROBT. FARWELL,
For Compl'ts.







r. . - /ﬂ/ AR
.
ﬁz,yﬂfa_?.ymf, S /ﬁ;/zcbc ;
cQ{/«m,A—?_a’ 4& Atz
BNy £ L




7 /7.
]

’:(.(("(i

éoL”)‘?(z/(/ S 7)7/.9’7//[’/ 4

//Z//
i o
e e a7 4

§ - = é,,y,a‘__
(< '/ e
/;’ b ,4///4_(,' //&/ V2 P ‘

‘ 75%@) Ottotl, 2/-/5€2 |
| Q.// @/Miawolr;/
Cx4,




SUPREME COURT OF ILLINOIS

TEIRD GRAND DIVISIOINT.

—_— - —

APRIL TERM, 1862, AT OTTAWA.

JAMES B. AKIN and 1
ISRAEL A. BOYDEN |

VS, :
RICHARD LLOYD and (|
EDWARD G. HALL. J

ERROR TO BUREAU.

BRIEEF FOR LLOYD, DEFENDANT IN ERROR.

1. A plea to the jurisldiction is not required to be verified by affidavit.

Howe vs. Thayer, 24 I1l. 246. 1 Cooke's Stat- p. 247 sec. 1. It is the
same in equity. Same Stat. p. 249, sec. 14.

2. A plea to the jurisdiction has always to be pleaded in person, and nev-
er by ccunsel.

1 Saunders, pl. and evidence, p. 4. 1 Tidd’s Practice p. 637. 24 IIl.
246. 25 111. 486.

The case referred to by the opposite counsel in 22 Ill. 201, that a plea in
abatement must be signed by counsel, refers to 1 Tidd's practice 639 and G40.
On looking at the last authority, it will be secn that it cites as its authority, 1
Chitty’s R. 209, which was a case of a pleca in abatement for misnomer.

No authority can be shown for requiring a plea to the jurisdiction, to be
signed by counsel. If counsel did sign it, it would be a bad plea.

"The plea is not required to deny that Lloyd was sued in Burecau county,
where the suit was iustituted, Jurisdiction does not depend on serviee =f process
but on the residence of the defendants:

The statute provides that all suits in equity ‘shall be commenced in the
county where the defendants or a major part of them reside, unless the suit may
affect real estate. Neither of the defendants resided in Bureau county, where
the suit was instituted.

1 Cooke's stat. p. 138, sce. 2.

In the casc of Semple et al. vs. Anderson et al., 4 Gil. 559 and 560, the
court decided that service of process upon a party in the county was no cviden-e
that he resided there.




2

In 11 Tl 477, thatif the party incisted that service of process in the county
afforded a presumption that the party sued lived there, that it should be pleaded

that his residence was there.

If complainants wished to insist that Lloyd had been sued in Bureau, and
that the service was evidence that he lived there, they should have filed a rep-
Jication putting in issue the allegation in the plea of his non-residence in Bureau
County.

This suit does not affect real estate.  This question is expressly decided by
this court in Enos ¢t al. »2. ITunter 4 Gil. 211. In that case it was decided
that a suit did not affect real estate unless the court acted directly upon the real

estate, as in cases of petition, dower, &e.

In this case the complainants were in possession of the premises, and they
do not, in their bill. ask the court to act in any way upon the land, bus seek to
have the defendants convey their title to complainants, and the complainant’s title
he adjudged vo be the pavamount title, and thas the cloud be removed from com

plainant’s title.

T wish to call the attention of the court to the copy of the plea as sct out
in the record, pages ) and 10. The copy given in the abstract is not a correct
copy. It omits the title of the court which appears in the copy of the plea in
the record, and there may be other errovs in the copy given in the abstract.

MILTON T. PETERS,
Att'y for Def't in Error, RICHARD LLOYD.
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IN THE SUPREME COURT, 3D GRAND DIVISION
STATE OF ILLINOIS, APRIL TERM, A, D., 1862,

James B. Akin and Israel A, Boyden ) ERROR TO BUREAU.
\L} -
Richard Lioyd and Edward G. Hall, ) BILL IN CHANCERY.
=PRI —— —

ARGUMENT OF COMPLAINANTS.

This Bill was filed by complainants Akin and Boyden, who were complainants in the Court below,to quiet
and perfect their title to the S. W. 17, 15 N. range 7 east of the 4th P. M., by removing therefrom a cloud
which is a pretended conveyance to the Defendant Lloyd, by the supposed heirs of Washington Hall, sr., he
having previously conveyed the land to the complainant, Akin, by his duly authorized agent, and to have
Akin’s title adjudged to be the paramount title.

Lloyd pleaded in abatement to the jurisdiction of the Circuit Court, because at the commencement of the
suit he was and now is a resident of the county of Marshal.

The land is in Burcau county, and the complainants reside there.

The plea was set down for an argument, and the court below held the plea to be good and quashed the writ
and dismissed the suit. :

The proper way to take advantage of a defective plea in chancery is to have the plea set down foran argu_
ment. A demurrer to a plea in Chancery is inapplicable.

—-—Sto;(y's Eq. PL., Sec. 456.

The Plea in this case is clearly defective. It does not aver that Lloyd was not served with process by the
Sheriff of Bureau county, where the suit was pending. It aught to have negatived that fact.
The Circuit Courts of this State are Superior courts of general Jurisdiction and and nothing will be inten-

ded to be out of their jurisdiction except what specially appears to be so.
—XKinney vs Green 18 Ills, 432.

With superior Courts of general jurisdiction, the presumption is, that they are in the proper exeroise of ju-°
risdiction until the contrary-is shown.
‘In a Plea to the jurisdiction the Defendant must by his plea show that the Court had no jurisdiction 7n any

event, and it must appear by averment.
—Diblee et al vs Davison, 25th Ills, 488.

Every presumption is made against the pleader, especially is it so in case of pleas of a dilatory character,
which are not favored in law and which do not deny the justice of the plaintiff’s demand.

Now in this case the Court is bound to presume that the writ was served by the Sheriff of Bureau county,
where the suit was pending,because that fact is not denied in the plea, noris itaverred in the plea that Lloyd
was served with process by the Sheriff of Marshal, and because the pleader omits the latter averment the
Court is bound to presume that Lloyd was not served by the Sheriff of Marshal.

If process was served upon Lloyd in Bureau county, then the court below certainly hud jurisdiction, even
if Lloyd at the commencement of the suit did reside in Marshal county.

Thesecond section of the Chancery actas to themode of commencing suits was not intended to be exclusive.

Suppose in the 2d section of the Practice Act the words, “or may be found,” were entirely omitted, would
not the Circuit Court of Bureau county in an action at law, have jurisdiction of a person served within the
county although he resided at the time in another county ? It certainly would. Ifa person comes withinthe
territorial limits of the Circuit Court, being a Superior Court of general jurisdiction, and service is had upon
him within such limits then the Circuit Court would take jurisdiction,evenit those words were not in the statute.

If any other doctrine were to prevail, it would be most inconvenient and oppressive.

Suppose for instance that a complainant residing in Cook county has an equitable demand againsta party
residing in Alexander county, and suppose, further, that the demand more or less affects title to real estate
situated in Cook county,and also supose that the defendant, a good portion of his time is in Cook county, and
service can be had upon himin the latter Co. Now is it possible that it will be contended that in such a case
the complainant shall be compelled to be to the expense and inconvenience of going to Alexander county toin-
stitute his suit ? DMost certainly not. The Legislature certainly never intended such a wrong. In many
cases it would be equivalent to a prohibition to bring suit.

A Court of Chancery will entertain a bill for relief when the defendant s found within its jurisdiction, and

the relief can be obtained by acting directly upon the person.
—Enos etal vsHunter 4 Gil. 211.

In Pleas in Chancery there must be in general the same strictness and exactness as in Pleas at Law.
—-Stox}y's Eq. Pl. Sec. 558.




A Plea should be direct and positive and not state matters by way of argument, inforence and conclusion,
—Same, Sce: 662.

Averments are also necessary to exclude intendments, which would otherwise be made against the Pleader,
—Same, Sec. 665.

The plea in this case does not aver that the Court below had not jurisdiotion. I call the attention of the
Court to that. 'The plea is bad for that, if for no other reason.

Where the suit is brought in a superior Court of general equity jurisdiotion, nothing will be intended to
be out of its jurisdietion, except whatis shown to be.

Tt is requisite therefore in a plea to the jurisdiction to allege that the Court had not jurisdiction, and to show
by what means it is deprived of jurisdiction. Ifthe plea does not properly set forth these particulars, it is

bad in point of forw.
—Storgy's lq. Pl. Sec. 715.

It is also insisted that the plea is bad because it is not sworn to. The rule is inflexible in Chancery pro-

ceedings that a plea of matters in pais and pleas in bar of matters iu pais, must be filed on oath.
—Dunn vs Keegin, 8 Scam. 297.

It is alsoinsisted that the 1st Section of the Act entitled, “Abatement,” does not apply to Chancery
proceedings. It is also insisted that the plea is bad because it is not signed by counsel.
As to pleas in abatement, it is to be observed that great strictness is required in framing them, as they are

dilatory, not going to the merits of the action ; they must be signed by counsel.
—Holloway et al vs Freeman, 22 Ills. 201, -

The plea is bad because it is argumentative. It don’t deny the jurisdiction of the Gourt below, but says,
arguendo, that the defendant at the commencement of the suit resided in Marshal county, therefore the court

had not jurisdiction.
—Storfy Eq. Pl Sec. 662.
= i 715.

The plea is not good for another reason. If the suit may affect real estate in the county where the same is

pending, then the Court has jurisdiction.
—2 Sec. Chancery Act.

The plea avers that the suit may not and cannot affect Real Estate, and refers to the Bill and thereby makes
the Bill a part of the plea.

It is insisted that the suit may affect Real Estate in Bureau county.

1 call the attention of the Courtto the Bill. Tt is brought to quiet and perfect complainant’s title and
to have his title adjudged the paramount title. Itis true in the prayer itis prayed, among other things, that
the defendants be required to convey whatever interest they have in the premises, to the complainant Akin,
but that is merely incident to the relief sought.

The Case of Enos et al vs Hunter, 4 Gil. 211, is not authority as to this point.

This suit may affect Real Estate. If the judgment, after a hearing upon the merits is in favor of the defend-
ants, then the land belongs to them and in that event, if the defendants seek relief, the complainants would
be required to surrender the possession to them.

The mere statement of the question makes it clear that the “suit may affect Real Estate,” and it cannot be
made more clear by argument. It is no answer to this to say that if the suit may affect real estate the com-
plainants should have replied to the plea, because the plea refers to the Bill and thereby asto this point,
makes it a part of the plea.

The defendant was found within the jurisdiction of the Court below, (and the fact is dot denied) and the
subject matter of the suit is Real Estate in the county of Bureau, and may be affected by this suit, and there-
fore and for the reasons above mentioned, the plen should have been overruled and held not good. The judg-

ment of the Court below should be reversed. ROBERT FARWELL,
For Complainants.
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