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)

JOHN CRABTREE, Appellant,

} Appeal fron} Bdgar.

v8
JAMES B. CRAWFORD.

This was an action of assumpsit, brought by James B. Crawford, assignee of William D.-
3 7 Blackburn against the appellant on a promissory note for $250. The declaration contains
a special count, and the usual common counts; to which the defendant pleaded the general
p10 issue, and it was agreed between the parties, that under that plea, every thing which could
: be specially pleaded might be given in evidence. / A jury was waived and the case tried
13 by the court. The plaintiff offered in evidence the note of the defendant, as follows:
«Dyue William D. Blackburn, or order, two hundred and fifty dollars for value received..
Paris, Dec., 14th., 1858. JOHN CRABTREE.”

13 The defendant then introduced as a witness, Samuel Connelly, who stated, that on the
22nd day of March, 1858, he was asked by William D. Blackburn, the assignor of the note
sued on, and John Crabtree to listen to the recital of a trade which they had made, and
asked the other to relateit to me, and one of them I forget which, said that Blackburn had
sold to Crabtree two horses for $500, to be paid in lumber at $1.25 per hundred, half to be

paid by June, and the balance by, the Ist. of September. Said one of the horses had a

sore leg, and Blackburn said he wemted the leg to get well. The horses were not present.

They were stallions. I understood the horses were in Blackburn’s stable at the time. I

think it was a stallion, the leg of which was warranted. I have some recollection about

something being said about the other horse being lame, and Blackburn said it only had the.
scratches.

H. S. Ketcham. Said he knew about the note sued upon; he was in the counting room,
of Hunter & Fisher, and saw Blackburn writing a note; Crabtree said the -note was: for A
horses. Saw Crabtree sign the note; can’tsay whether Blackburn ked the conversation'or
not, he might have heard it if he had listened.

John J. Rankin. Blackburn came to him, he understood that witness and one Wiley
had got one of the horses he had sold Crabtree, and that they were to pay for it, and that
Crabtree would give his note for the other for $250. Witness and Wiley gave the note,
Crabtrec assented toit. Blackburn told melast fall he had sold Crabtree’s note to Crawford,
and that Crabtree was mad aboutit. Thomas Mark testified, that he saw Blackburn sell the
note to Crawford after it was due. Foa

Moses Crabtree was son of defendant. Crabtree lives with my father; know of no other
trade between Blackburn and him, except for the two horses spoken of. They were stable
horses; they were both lame; they appeared to be stiff all over; the bay hurse was lame in
all his limbs; appeared to be lame in fore shoulder. In the Spring of 1858, father got the
horses, the bay horse was sent to the farm, and Rankin and Wiley got him; did notdo much
with him; thought he was stove in the shoulder; think he was worth about $100

A.B. Fants. Crabtree left the horses spoken of in my stable a week or ten days. Saw
the horses before Crabtree bought them; am a fatser; Blackburn asked me tolook at the hor-
ses once; think the one had the sweeney; it was a bay horse. Crabtree wanted me to doctor
the horses. The bay horse appeared to be diseased all over, and speciully in one shoulder.
Saw the horse last fall again, he was almost in the same situation; would swell up and his
eyes close. I alsodoctored the gray; don’t think any man would have him.

James Crabtree. Took the bay horse to the farm after he was bought sometime. Ihan-
dled the horse and took great care of him. The horses were stallions; the horse continued
lame and stiff; was worth about $50. N

John Rankin. Got the bay horse; considered him stove; was worth $250 if he had been
gound; it wasworth $50 to keep the horse and doctor the leg.

Upon this evidence, the court rendered judgment!for the plaintiff for the amount of the
note, from which the defendant appealed, assigning, for error that the judgement is con-
trary to the law, and evidence of the case. )
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Syprenty Gourt---Sgeand Grand Division,

JANUARY TERM, _1861.

ABSTRACT.
JOHN CRABTREE, ;-
WILLIAM HAGENBAUGIL

~ This is an action of assumpsit, commenced in the Elgar Circuit Court, by John
Crabtree against William Hagenbaugh, to recover damages for breach of contract.

9-12  The declaration contains nine special connts, an | the usnal common counts.

The special counts allege that the plaintiff, about the 1st of May, 1856, rented of
the defendant a certain pasture containing about six hundred acres,(soe of the counts
say trom about the middle ot May, 1856, to the 1st of Jlurzum',v, 1857, and other
counts say trom about the 15th of May, 1856, tothe 1st of I ebruury_, 1'857,) for the
use of plaintiff’s cattle, and that he paid sail defendant the sum of five hundred
dollavs in advance for the rent of said pasture, and by the terms ot said contract ot
renting the said defendant was to furnish sufficient water for said cattle; and as the

. pasture was enclosed only on three sides, he was to herl the cattle until the fence

was completed, which was to be by the st of June following, and to allow no oth-

2-12 er cattle than his own to run in sawl pasture. Phat the plaintiff tuvned into said
pasture about three hundred head of cattle, and that the defendant wholly failed to
furnish sufficient water for the cattle, as he contracted to do, and that by reason of
his failure to turnish them with water, became shranken anl greatly deterviorate 1 in
value, that he permitted other stock than his own to run in the pasture, and failed
to herd the cattle and complete the fence as he contraciel to do, by the 1st of
June, and permitted some eighty head of tie cattle to wander off, and that they were

2-12 lost to the plaintifi; by reason of the detendant’s failure to comply with his contract,
he was compelled to abandlon the pasture and take the remaining cattle out, and Jays
his damage at three thousand dollars.

To all the counts of the declaration the defendant pleads the general issue. The
case was tried betfore a Jury at thie October term, 1860.  (See page trom 2 to 12,
34 ofrecorl.) The plaintiff called as a witness, William Albin, who testified that on
» Sunday morning, some time from the 10th to the 15th of May, 1856, not certain as
to the date, that he went with the plaintift Crabtree to the house of the defendant;
that Crabtree rented the pasture till the 1st of February, 1857, for the sum of five
54 hundred dollars, which he paid in advance; that one Peter Smith was present at the
time; that the defendent was to complete the fence by the 1st of June, to herd the
cattle until the fence was completed, to allow no other cattle than his (defendant’s)
own to run in said pasture, and to furnish sufficient water for the cattle. That
Crabtree turned in about two hundred and eighty head of cattle. That all the con-
versation about fencing, herding, furnishing water and keeping out other stock took
place before the payment of the money in the house at Hagenbaugh’s; defendant
said he would throw a sewer across a slough in the pasture and if that give out
he would dig a well. The water give out in the slough and defendant dug a little
well, but whether it turnished water or not the witness did not know. The cattle
were taken out some time in June; there was no fence completed then. On cross
examination witness stated that he did not recollect stating on a former trial that the
conversation about fencing, water, &ec., took place in the yard; did state on that
trial that the money was paid first, but on reflection became satisfied he was mis-
taken ; had no recollection of writings being spoken of.

Peter Smith testified—

35-6 Contract was made at defendant’s house. Defendant was to furnish plenty of wa-
ter, keep out other stock, herl the cattle and complete the tencing by the 1st of
June; saw the money paid—five hundred dollars; made the contract andthen the

37 money was paid; helped to turn the cattle in the pasture; after the water failed
dug for water, defem\unt helped; saw detendant’s son herding the cattle. All the
conversation I heard was in the house; Crabtree said the contract had been made
before but they would talk it over before paying the money. Albin and witness
worked for Crabtree at the time, never knew the cattle to be unruly: helped to take
the cattle out ; they looked shrunken and not so well as when they were put in;
some were missing, don’t know how many. ; :
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Hirvam Carpenter testified.

Counted the cattle; when turned in there were 288 head ; part of them were fat
cattle; had been ted all winter; helped to brand the cattle, were put in onc day
taken out and branded and put back next day; was present and counted them
when they were taken out, it was on the 9th day of June; was only 254 head; when
taken out they had fallen off, wanted water badly, they looked hollow ; T counted
and made a memorandum of the number—254 head; I worked with Crabtree at the
time; we took them out at the north side ; Crabtree, Albin and Smith were there.

James Crabtree testified.

Was in the pasture often while the cattle were there; was no water toward the
last week and but little after the first weck; the cattle were very uneasy for want
of water ; part of themn were stall fed cattle; from 60 to 100 head would weigh
from 1200 to 1400 cach; there were some stock cattle; the fat cattle looked very
badly, were gaunted up and had done no good ; were not in good condition as
when put in ; the pasture remained goo.l until about the time they were taken
out; saw defendant and his hands digging tor water off and on tfor about a week
or ten days ; saw defendant and his boy herding the cattle ; their condition made
them worth on an average five dollars less per head then when they were turned
in ; heard detendant tell Crabtree it he would take them out, he would vefund the
$500 in ten days; plaintiff said he would take them out but would hold defendant
responsible for the cattle that were lost ; told defendant he was then going to take
them out and it he wished to see them counted to come along.

John Avthur and Joseph Knizely were present.

Have seen Hagenbaugh and his hands digging water and herding the cattle ; this
conversation took place in the early part of June; had several conversations with
the defendant while the cattle were in the pasture; he said he wanted to get the
tence up by the 1st ot June, that he had agreed to do so; I spoke of the want of
water, he said he would go to digging andspoke of a wind pump he was going to
get from Ohio, which he said would furnish plenty of water ; the cattle were taken
out, the same day the conversation about refunding the $500 took place ; seen some
other cattle in pasture than plaintift’s and defendant’s, sometimes 10 or 12 head ;
the pasture was suflicient at that scason of the ycar for three hundred head of
cattle ; they were put in some tima from the 1st to the 15th of May, 1856 ; the
cattle had been in about ten day when the water began to fail ; had various con-
versations with the detendant on the subject; average the shrinkage for want ot water
at five dollars per head ; the cattle were taken outearly in June, they were put in
from the 1st to the 15th of May, which is the usual time for turning cattle in
pasture in the spring. ‘

Ldmond Campbell.

Was in the pasture about the last of July or 1st of August, 1856; it was better
than the open prairie; cattle from the prairie were running in it, the fence was
down.

David A. Morrison. '

A engaged in the cattle trade; saw the Crabtree cattle some time in May in the
pasture of defendant; about one week after saw theni again; the first time [ rode
through them they looked well; the pasture was pretty good: next time Isaw them
the water had failed; defendant’s son was watering them out of a well; 100 head
or more were around trying to «rink out ot a trongh, about 18 feet long, made
out of a walnut tree, about one foot in diameter; the water was out entirely and
the cattle were standing around bawling as cattle do when suffering for water;
they were needing water very much, defendant said he had tried to get water for
them ; they looked hollow and muddy and did not look as well as when I first saw
them; the pasture would have held the cattle well it there had been water: they
were a good lot of cattle, some very large and in fine order, when I first saw them,
for the June Market; the damage from shrinkage would be from three to five dol-
lars per head.

Carpenter recalled—

Some cattle were missing of all ages that were in the lot; my attention was
called to the fact that part of the cattle were missing, but most of the missing
ones were from the oldest cattle ; the ones that were lost were about an average of
the lot ; over one hundred head had been stall fed; I counted them by plaintifi’s
direction when they were first put in and when they were taken out—288 head were
put in and 254 were taken out.

Morrison resumed—
Cattle weighing from 1200 to 1400 pounds, were worth $3 gross per hundred ;
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two year olds from $12 to $14 per head ; three year olds from $20 to $28 per head ;
yearlings would he worth seven dollars per head. It is worse for cattle to beshort
of water in the carly part of the season, as it puts them back for that season.—
Saw defendant herding cattle; he spoke about wanting to get the fence up as soon
as possible.

Silas . Elliot :

I was engaged in grazing cattle during the year 1856 ; got from 90 cents to $1
per head per month. The pasture in controversy ought to have pastured at least
one huudred head during that season ; atter the close of the pastureseason it would
be worth $40 or $50 for sheep up till the 1st of February ; the pasture season closes
in November or December.

James Crabiree recalled :
There were about 20 head of yearlings and two year olds : the rest were three
and four year olds ; about one hundred were stall ted.

Simeon Chrisman :

Saw the cattle of Crabtree’s while in the defendant’s pasture ; the cattle appeared
uncasy, as if they were in want of water; they were in good condition when put in
and gaunt when taken out; hard to improve cattle without plenty of water; saw
some of the cattle on the outside of the pasture on the west side; the fence was
down on that side ; do not know who knocked it down.

The defense then introduced and made in evidence the deposition of one Frank-
lin Grimes, who stated that in the month of March, 1856, he was present when
plaintiff come to rent the pasture of defendant ; that no one elsc was present 3 that
plaintiff agreed to give detendant $500 for the pasture trom that time up to Christ-
mas, the money to be paid in advance, but it was paid at that time; that defend-
ant agreed to take the $500; the fence on the south side was not built at that time,
about one mile in length; Crabtreesaid the pasture would be worth more if the fence
was up; detendant told plaintifl that he would build the fence as soon as he plant-
ed his corn, and he intended to stick to it until he got it up; therewas noset time
agreed upon ; plaintiff wanted defendant to bind himselt to furnish water; but wit-
ness told defendant he onght not to do it, and defendant then retused ; they then
agreed to throw a dam across a pond or slongh in the pasture that would furnish
water ; I heard nothing said by plaintiff about taking the pasture, but I under-
stood it to be a contract; Crabtree got on his horse and rode away.

John W. Blackburn testified—

That he was counsel on the former trial of the case ; that Albin said he was one
Sunday morning looking for a chain and went up to plaintift’s house and heard
Crabtree rent the pasture; it was to be supplied with water ; fence to be up by a
certain time ; detendent to herd cattle. (gn cross examination he said that until
the money was paid, nothing was said about the water, and they went out to the
well and talked of the water and tence. I do not pretend to give his exact words,
only the substance as I remember it, afterwards f cailed him back and called his
attention to this fact, he then repeated the same ; I took the view that it made 1o
difference, and Usher, the counsel on the otherside, took the other view.

Edmund Campbell

Called by defendant—was on the Jury on one ot the cases, but think it was the
slander case ; have no recollection of Mr. Blackburn recalling Albin ; recollect the
$500 being paid, and recollect now of the attorneys in the case except Usher.

Samuel Dusback testified—

Defendant got the fence up a little before harvest, at least was working at it;
don’t know that he got it all up, only got part that I know ; fence was broken
down before cattle were taken out: it Jooked as if it had been taken down by some
body : think the cattle were in on the 1st Sunday in May. There was not sufficient
pasture for them when they were taken out. They ought to have done well when
they were put in first: about vne fourth of the tinte it was insufficient : saw plain-
tiff and defendant and their hands digging for water.

Jokn Gest testified—

Was on the Jury on a tormer trial; Albin was called back as I recollect ; can-
not remember when it was tried; can’t remember any of the Jurors; don’t re-
member what he was re-examined about when he was re-called.

Jonathan Brazier testitied—

Saw the cattle frequently, but not until they had been in the pasture some time,
a couple of weeks ; some of them were tolerably breachy ; broke intomy corn field ;
part of the fence was pretty good; no one looked after them in particular, that I
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know of; it was a dry season; set in pretty early; grass did not grow much that
fall ; saw defendant and plaintiff’s hands digging for water.

Joseph Knizely testified—

Was acquainted with the pasturc; Crabtree had a talk with me in April, 1856,
before he put the cattle in ; said he had rented it angd was to pay $500 for it ; think
the cattle were turned in on Sunday, about the 1st of May; met Crabtree near
James Crabtree’s house; wanted defendant to turn back and help him count the
cattle; warm words passed ; defendant offered to pay back the $500: Crabtree
was not satisfied with this, and said he would sue him for damages. This was
the same conversation, when James Crabtree was present, and took place on the
day of Roberts” sale. Mr. Thompson and I counted the cattle after this conversa-
tion, but not on the same day, as they were taken out we differed about the num-
ber, I made 175, he made 178: Crabtrce was in charge of them: there was some
tallc ahont digging tor water when we met at James Crabtree’s: a sewer was
thrown up before the well was dug: there was no water in the pasture at the time :
it was thought that the well would give enough of water: defendant had lent five
cows and four horses. He frequently applied to me to have lumber for him tor
fence; went to Indiana in May for lumber: got none; boiler was out of fix; water

“had failed ; applied to me to go South with him for lumber ; did not go; he went;
came back without; was always very anxious to get the fence up; got it up from
the 20th to the last of June, say the 25th, at least before harvest ; could not have
been done reasonably before ; finally dug a well in his house-yard, in the cdge of
the pasture; first one did not get water; dug another afterwards ; last well would
supply several hundred head of cattle. My opinion was that the stock was turned
in tov early; parties came to no agreement at James Crabtree’s. Am brother-in-
law to detendant—had my horses in the pasture.

William B. Vance testified—

Was a Juror before on the trial of this cause; remember Albin was a witness;
he stated the money was paid in the house and talk about the fence and other
watter was out of doors; secms ro me he was called back, but am not certain,

David Lawrence testified—
Knew the pasture; was not pasture enough for the cattle to do well when they
were taken out.

Henry Rives :
Date of Roberts’ sale was May 81st, 1856 ; defendant bought a young calf.

Dr. Ketchum :

Had a saw-mill in 1856; defendant got some lumber ; come once and had no
lumber: was anxious to get lumber.

Josiah Wagoner : ‘

Had a talk with Crabtree in April or first of May, in which he said he had rent-
ed detendant’s pasture for $500 ; he said the defendant had dug for water, and got
one of the best wells in the county.

Mr. M. Doads:

Defendant applied to me for lumber in the spring of the year; cannot recollect
what year; agreed to let him have some; went with teams to a mill South of
Paris : came back without any.

Charles H. Constable :
Attorney for defendent—Was one of the Counsel on former trial; recollect Al-

bin’s testimony : said the money was paid before the conversation about tence and
water took place, and after they went into the yard.

Jokn P. Usher:
Was one of the counsel for defendant on former trial, recalled Albin : he said the

money was paid before the conversation about fence and water took place, and at-
ter they went into the yard.

Sheridan P. Reud :

Called by plaintift-——was one ot the attorneys of plaintift on trial : took full notes
of evidence during the trial from which I made ot Bill of Exceptions: afterwards
recalled Albin : just as was leaving the stand he was called back on my suggestion:
and asked about defendant keeping out all other stock but his own; that is all the

time he was called back. I find no memorandum in my notes of his being called
back for any thing else.




[5]

Silas II. Ellzott :

Heard Albin’s testimeny : he was called back just as ke was leaving the stand
and asked about something, don’t know what: he was called at the door the next
day but was not examincd.

John Avthur:

Had no recollection of the conversation spoken of by Josiah Wagoner: sail he
had known witness Albin for about 30 years : Albin was about 83 years old now.
Was then asked “‘it he was acquainted with his general reputation for truth and
veracity among his neighbors and those with whom he associated. Whereupon
the court refused to permit the witness to answer said question, and explained that
he must first state that he had heard a majority of all his neighbors and those
with whom lie associated, speak of his character for truth and veracity. to which
ruling ot the court in refusing to permit the witness to answer and explanin, the
plaintiff at that time excepted. To the witnesses, Crawford and Silas II. Elliott,
plaintift’ oflered to put the same question without the explanation of the court. but
the court vetused to permit the question to be answered unless the explanation
was first given, to which ruling of the court the plaintiff then and there excepted.

The comwrt then gave for the defendant, on motion ot his counsel, the following
instructions :

1st. The declaration in this cause alleges that the pasture of the defendant was
rented to the plaintiff from the 15th of May, 1856, or from or about the 15th or
middle of May, 1856, until the 1st of February, 1857 ; now in order for the plain-
tiff to recover upon this declaration, he is bound to prove that the contract wag
that the plaintifi should have the pasture either from the 15th of May, 1856, or the
middle of that month ; he cannot recover on this declaration it the pasture was let
to him either from or on the 4th or 11th day of May, 1856,

2d, If the jury believe from the testimony that the contract for the renting the
pasture, in the declaration specified, was wade in March, 1856, and in the presence
of witness, Grimes, and that the contract was that the pasture was let from that
time till the next Christmas, the plaintiff cannot recover in this action unler the
present declaration.

3d, If the jury belicve, from all the testimony in the cause, that the contract was
in fact made in March, 1856, in the presence of Grimes, the contract then made
nost govern the parties ; and though the parties may have rehearsed the contract
atterwards ; at the time of paying the contract price yet the defendant is not bound
by that if the contract was not stated as made.

4th, If the conversation at the defendant’s at the time the cattle of plaintifi were
turned upon the pasture, was not a conversation which led to a contract, but the
attempted repetition of the alleged contract tormerly made, whatever that con-
versation may have been, it cannot atfect the contract as male. if it was erroneously
stated or understood, it makes no difference, the contract as made must stand.

oth, If the witness, Albin, or any other witness, has testified wilfully false, his
whole testimony should be rejected ; and so if any witness has shown himself in-
competent or amenable either from want of mind or recollection of tacts to speak the
truth at all times, 8o that he contralici himselr divectly upon oath, anl if the jury
also believe that the witness has attempted wiltally to cover up anl conceal his
contradictions or that he has been uniJer the influence of anl baen tamperel with by
the plaintiff, but little it any credit should be givento his testimony.

6th, It the jury believe frown the testimony that by the ter.as of the contract the
commencement or termination of the time for which the pasture was rented, was
different from the time stated in the declaration, the plaintiff cannot recover on this
declaration.

Tth, It Orabtree turned upon the pasture more cattle than could reasonably be
pastured, than Hagenbaugh was not bound to water the cattle even though he had
agreed to water them;such contract is only to be construed, if proved, as an agree-
ment to water only such number as the pasture would constantly keep.

8th, That the contract, sought to beestablished by the plaintiff, is one an lentire,
and could not be so violated on the part of the defendant us to vest a right of action
for such breach against the detendant, until the full term of its contemplated dura-
tion had transpired and until Christmas or the first of February, after the making
of the contract, as the Jury may find the extent of the contract to be, had been
reached and passed; provided the jury find that the plaintiff ever entend upon the
enjoyment of the benefit of the contract and enjoyed them to any extent whatever.
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9th, That the plaintiff cannot hold the defendant liable for any of his stock suppos-
ed to have been lost, unless he proved to the satisfaction of the jury that the identical
stock, supposed to be lost, were delivered into the possession ot the defendant, and
that at the expiration of the time during which the defendant had undertaken and
promised to keep the same, the plaintiff demanded the return of such stock ; such
demand having been made on the defendant before the commencement of this suit,
and that the detendunt refused or neglecte! anl failed to return them ant that he
continues 8o to neglect such return.

10th, That the plaintiff, if he have proved the contract as alleged, in nis declara-
tion, cannot recover back the five hundred dollars, paid for the rent of the pasture,
if he had the use of such pasture for any length of time although it was profitless
for a greater part of the time, for which it was rented.

11th, That the testiinony of a witness or witnesses swearing affirmatively to the
existence of a fact or tacts, in the estimation of the law, will outweigh any amount
of the testiinony when the witness or witnesses on the other side swear that such
fact or facts do not exist nor have c¢ver transpirel, so far as their knowledge extends;
and in considering contradictory testimony, the jury arc required by the law to
accord credit to such affirmative testimony rather than that which is negative.

12th, That the testimony of witnesses who are called to prove the existence and
terms of a contract by detailing the conversation and statement ot the parties in
which they were understood, as intending to show what the contract was when
made, by recapitulation of its terms and incidents, at an atter periodis the weakest
and least reliable evidence from the fact that it is most easily tabricated so as to
subserve the purpose for which it is sought, to be proven greatly liable to be mis-
understood and from human fallibility to be in acurately remembered and repeated
by the witnesses, without an apportunity most trequently to correct such inaccuracy.

13th, It the testimony in this cace be in the opinion of the jury equally balanc-
ed so far as it tends to establish what the contract between the parties was, or should
it in their opinion prepounderate in favor of the defendant, they should in either case
find for the defendant.

14th, That an offer to compromise a pending or apprehended difficulty is in
contemplation of law; no evidence of a concession of the claim of the party to
whom such proposition is submitted, and is not to be weighed against the party
offering such adjustment.

For plaintiff’s instructions see page 22, 23, 24 and 25 of record ; instructions
asked for by plaintiff, and refused by the court—sce page 62.

The plaintiff by his counsel at the time excepted to all the instruetions given by
the court on motion of detendant’s counnsel, anld also to the ruling of the court in
refusing two instructions asked for by plaintiff’s counsel —see page 62.

The jury returned a verdict for the defendant. The plaintiff by his counsel
moved the court to set aside the verdict and zrant him a new trial, anl file1 as the
basis of said motion the following reasons:

1st, That the court erred in refusing to permit John Arthur, Herod Crawford
and Silas H. Elliott to answer the interrogatories, propounded to them by plaintiff’s
counsel, touching the gencral reputation of the witness Albin. -

2d, The court erred in refusing to give thc iustructions asked for by plaintiff’s
counsel.

8d, The court erred in giving the instructions asked for, and given for the de-
fendant.

4th, That the finding of the jury was contrary to the law anl evidence of the
case.

5th, That the court erred in permitting defendant to give in evidence his own
statement about his efforts to get fencing lumber.

. The court overruled the plaintiff’s motion for a new trial and entered judgment
in favor of the defendant ; to which rulings and judgment of the court the plain-
tiff, by his counsel, at the time excepted, and prayed an appeal, which was grauted.

The errors assigned are the same as the reasons filed for a new trial, with the
additional one that the court erred in overruling the plaintiff’s motion for a new
trial and giving judgment in favor of the defendant.
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JOHN CRABTREEL,

8. Brief.
WILLIAM HAGENBAUGH.

The first error assigned in this cause is the ruling of the court in retusing to
permit witnesses to answer the question, “if they were acquainted with the gen-
eral reputation of witness, Albin, for trath and veracity among his neighbors and
those with whom he associated.” = This question is couched in the very language
laid down by this court in the case of

//b%e_.f;;“ T
il SN GEC AL e Ll

On cross-examination, the other party can inqguire into the source and extent of
tl.e witness” knowledge.  See

///iaé%f/j

L' the question put to to the witness is legal, the court has no right to interfere
and stop the examination, and direct that it shonld be conducted in a different
manner. Such a cause would prevent the party calling the witness from conduct-
ing his examination, and is an assumption by the court of the province of both
counsel and jndge. To constitnte zeneral reputation, it is not necessary that the
witness should have heard a majority of all his neighbors and those with whom
he associates, speak of his character. Such a rule, in most cases, would deprive
a man of good reputation, in a majority of cases, of the means of defending it
when attached. It is the majority of those who speak of it that constitute gene-
ral reputation.

The second error relied upon for the reversal of this case is the first instruction
given by the court for the defendant, instructing the jury, that unless they find
trom the evidence that the contract of renting commenced on the 15th day ot
May, 1856, or the middle of May, 1856, that the plaintiff could not recover un-
der the declaration. One of the counts alleges that it was trom the *the 15th
day of May;” another about the 15th day ot May; one the middle of May, and
several about the middle of May. Under those counts, it was not necessary to
prove the exact day--about the 15th, or about the wmiddle—which might be a
short time betore or after, or near the time, would be sufficient.

[t is ouly necessary to prove the contract substantially, or in substance. Time
is not of' the essence of it, and therefore not wmaterial. In some of the counts it
is not laid upon a particular day, but alleged to be in a certain month, and about
or in the neighborhood of a errtain time, which inay be some days after or hefore
that period, or day.

The third error relied upon is the sixth instruction given for defendant: that if
witness Albin, or any other witness testified wilfully false as to any tact, that the
jury shoutd reject his testimony altogether. Such is not the law. It is for the
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Jjury to say, under all the cirecnmstances, what weight, if any, should be given to
his evidence ; and althongh they may be satisfied, that as to some fact he swore
wilfully false, yet they may believe other portions of his evidence, which may be
corroborated by other facts or circumstances in the case,
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The latter part ¢f the sane iustruction is, that it any witness contradicts himself
on oath, or it the jury beiieve he has attempted wilfully to cover up and conceal
his contradictions, or that he has been under the influence of, or tampered with,
by the plaintiff, that but little if any weight should be given to his evidence,
This part of the instrnction is not only in contravention of the law, but calculated
to mislead the jury, and is an assumption of their province by the court. While
While the jury may, and should look to all these things in weighing the evidenco
of a witness, yet it is for thein, under all the circumstances, to say what credit, it
any, should be given to his evidence, and not for the court.

The fourth error relied upon, is the Sth instruction—that it plaintiff turned
upon the pasture more cattle than it would constantly keep, then detendant, al-
though he had contracted to furnish water, was not bound to do so. This instruc-
tion is misleading and not the law ; for the pasture at certain seasons of the year
may have heen sufficient for inore than double the number of cattle that it would
at other seasons, and the proot' shows such to be the fact. The plaintiff had a
right to turn in as many cattle as it was suflicient tor at the time. The contract
must have a reasonable construction.

The 9th instruction given for the defendant is, that ‘the contract sought to be
established by the plaintiff’ is an entirety, and that he cannot recover for a breach
of it, or any part of it, until the expiration of the term for which he rented it.”
The contract is not an entirety. In determining this question, the court must look
to the whole contract and its objeet, and stipulations. One ot the stipulations of
the contract was to herd the cattle. If the defendant by his failure to do so per-
mitted a part of them to wander off and they were lost, would the plaintift be
compelled to wait until the 1st of February before he could bring suit to recover
for the cattle thus lost? Such a construction would he absurd. Or if the cattle
becane deteriorated in value from the failure of the defendant to furnish water, a
rignt of action would lie. A portion of the cattle turned in were fat cattle for
the June market. The plaintitt had a rizht to take them out when he chose and

ut jn others,«?)r leave the pasture without aquy in it. Lt is a divisible contract.
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The renth instruction given for the defendant is, that the plaintiff cannot hold
the defendant liable for any stock lost, unless lie has proved, first, that the identi-
cal stock lost was delivered to the defendant, and that at the end of the period for
which the pasture was rented the same was demanded of the defendant, and he
retused to return it. This instruction is erroneous—I1st, because no demand is
necessary. This is an action to recover damages for breach of contract. One ot
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the alleged breaches is, that the defendant was to herd the stock, and that he
failed to do 80 ; and in consesequence of his failure, they wandered off and were
lost. It isnot in the nature of an action of trover, and no demand of the lost
stock was necessary ; and if a demand was necessary, the plaintiff was not bound
to wait until the expiration of the time of renting to make it. The cattle never
were delivered into the possession, and placed so completely under the control of
the defendant as to require a demand. The plaintiff only contracted with the
defendant to do certain things in taking care of the cattle, and it is for his failure
to do those things this action is brought.

There are numerous other errors in the instructions, one only of which I will
notice, and it applies to most ot the instructions. They are argumnentative. Near-
ly every one of them has a speech injected into it, and contains an argument to
the jury. This has repeatedly been beld to be error by this court.

Z //’ //Z: C&ZZ/Q é S

For these and other errors apparent upon the tace of' the record, we ask for the
reversal of this case.
A, GREEN,
Attorney for Appellant.







