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SUPREME COURT

OF THE STATE OF ILLINOIS.

APPEAT FROM THE CIRCUIT COURT.

OF THE COUNTY OF COOK.

GEORGE T. PEARSON, APPELLANT, l
vSs.
EMILY CHAPMAN, APPELLEE. )

This was an action of assumpsit, brought by the
appellee against the appellant, and the suit commenced by summons.

The declaration contains five counts:

The first for the use of apartments, &e., meats, drinks, fuel, &e.

The second, for washing, mending, nursing and attendance.

Third, for money lent.

The fourth, for money collected as agent.

The fifth, indebitatus assumpsit, for boarding and lodging, washing and ironing, attend-
ance in sickness, money loaned, goods and chattels, and money found to be due the plaintiff.

The defendant plead non- assumpsit.

Set-off.

Payment.

Accord and satisfaction.

To the first count the defendant plead specially, that prior to and at the time when he first
commenced to use and occupy the premises, furniture, &e., and to eat the meats and drink the
drinks, and to sit by the fire made from, by and out of the fuel furnished by the plaintiff, and
during the whole period of his continuing to use and occupy the premises, furniture, &e. of the
said plaintiff, and to eat the meat, and drink the drinks, and sit by the fire made by, from and out
of the aforesaid fuel furnished by the plaintiff, he did so at the especial instance and request of
the plaintiff, and for her accommodation, edification, entertainment and henefit; and that said
defendant, during the whole of said period that he used and occupied the premises and furni-
ture of the said plaintiff, and ate the meat, and drank the drinks, or sat by the fire made from
the fuel furnished and provided by the plaintiff, used, occupied, ate, drunk, and sat by said fire
as a gratuity from the said plaintiff to the snid defendant; and that the said plaintift, as a gra-
tuity from her to said defendant, suflered, permitted and requested the said defendant to use
and occupy said premises, furniture, &e., and as a gratuity furnished and provided the said de-
fendant with meats, drinks and fuel, which the defendant ate, drank, and sab by the fire made
from said fuel, at the request of the said plaintiff, and for her benefit and behoof, and to the
great loss of time, hazard and detriment of the health of the defendant; and this the defend-
ant is ready to verily, &e.

To the second count the defendant plead specially: That said nursing of and attendance
upon the said defendant, while he was sick as aforesaid, was done and performed by the said
plaintifi’ at her own especial instance and reqquest, and for her own especial gratification, pleasure
and benefit, and as a gratuity from her to suid defendant, and not at the instance or request, or
for the gratification, pleasure or benefit of this defendant; and that said defendant suffered and
permitted the said plaintiff to nurse him and attend upon him, inasmuch as such nursing and
attendance afforded her gratification and was pleasing to Lier and of great beuefit to her, and also
inasmuch as the same was a gratuity and was to be done and performed by her without any
charze to this defendant, and not for any benelit, gratification or pleasure which might possibly
Le derived by this defendant therefrom; and this the defendant is ready to verify, &e.

To the fifth plea the plaintiff replied, * that the board and lodging, &e., in the said declar-
ation menticned, were not furnished at the special instance and request of the said plaintiff,
Lt os in said declaration averred, and conclude to the country.”

To the sixth plea the plaintifl’ veplicd, ¢that the said nursing was done at the especial
fostance and request of the said defendant, and not of the said plaintiff,—and conclude to the
country,”
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67 stool. He was sick while there, two or three times, and once about two or three weeks; at
another time about a week., Was nursed by my mother.

On being cross-examined, testified: Defendant went to mother’s house in 1584, before fall,
and staid till fall, 1856. I was married April, 1856. He left in the fall following. Don’t
know when he came, exactly. I was only at school about two months. Think the defendant
left about November, 1856.

Mrs. Roclford testified: Know defendant, Was at plaintiff’s house on 5th of November,
three years ago. I remained there about cighteen months. The defendant was away two or

68 three months; came there after he came back from New York. I don’t know what the value
of board is. He had a rcom; was sick twice, at one time about two or three weeks, at another
about a week; was confined to his bed, and was nursed by Mrs. Chapman. I went toher house
several times after I left; saw defendant there; can’t tell how long he remained after I left.
He was well taken care of, washing and mending done there, except for about two or three
weeks in 1850.

On being cross-examined, testified: I very seldom went into his room. I only know that

69 Mrs. Chapman took toast and tea to him. No one else about the house took care of him.

On being re-examined: I did not go into his room while he was sick to attend upon him,
and never heard him request the plaintiff to take care of him,

Henry Winders testified: I know the parties to this suit. The witness, on being shown
the bill, said: T presented this bill to the defendant.

Curcaao, Dec'’r 1st, 1857.
Georgr T. PEARSON
To ExiLy CHAPMAN, Dr,
108 weeks’ board and lodging, @ $5, . . . . . . . . . . . $540 00
Liess 13 weeks’ ubsence, @ e e e RN 32 50

$607 50
Washing, mending, &e., 108 weeks, . . . . . . . . . . « . . . . . 10000
CbhpaidWmSmith.................... 20 00
‘Two Bed Comforters, . . g W, 2 5 00
Three Sheets and Pillow-cascs, 4 00
Three Linen Towels, . ; 1 50
One Mattiass, 5 00
Piano Stool, 8 00
Nursing and attendance, &( R s o e e o e SRR S G (1D
Oash Joaned Aug. 18th, 1858, . . . . . . < . . « < « . o . 95600

70 Cash loaned Nov. 8d, 1856, . . . NS (1[040 =111
Tirroncous charge of personal property oblm.ltlon to Tireer, S8, L i o o O ORO 0
For Board and Lodging, . . TR i e e i et [ (]
Tor Nursing and Attcuduucc, and Guuda .md (4h¢llt\.]a, R e e G
Gashloanedy™ « & ST s o b s el o e S SR SR e N B RO
Charge in the matter of Freer, . . . . . . « . . , . . . . . . . 100 Op
Advertising ¢ Money to Loan,” 3 00

9

The cause came on for trial before the Hon. George Manierre, Circuit Judge, and a jury,
on the 28th day of December, 1857.

Before the offering of any evidence, the defendant, by leave of the Court, withdrew his
2d, 3d and 4th special pleas.

The plaintiff, to prove the issues on her part, called the following witnesses, who testified
as follows:

Cora Winders—I am a daughter of the plaintiff; knew the defendant.  Mother kept
house in town during the years 1854, 1855 and 1856.

Question.—Did the defendant board at your mother’s? If yes, state all you know on the
subject.

The defendant objected to the question and also objected to the plaintiff offering any proof
as to the boarding and nursing of the defendant, care, attention, fuel, use of apartment, on
the ground that it was admitted by the plendings that the same weze furnished to the defend-
ant by the plaintiff as a gratuity to the defendant, and were to be without charge to him the
defendant, which objection the Court overruled and permitted the witness to answer; and fur-
ther ruled that all the evidence which might be offered by the plaintiff as to such boarding and
nursing, care, attention, fuel, and use of apartments, should be taken subject to the said objec-
tions of the defendant, without the same being again repeated, to which decision admitting such
testimony the defendant then and there duly excepted.

The defendant boarded at mother’s; commenced in the summer of 1854. I went away
to school on 1st September, 1854 ; he was at mother’s then, and had been there some weeks.
I think I returned home on the Tll'lﬂ]\S"‘lVln" day following, and remained at home after that.
He was there at my return, and remained there till November, 1856. He had a room and his
lodging; cannot tell their value. IHad his washing and mending done there. He had two bed
comforters of mother’s. He sent for them one night, after he left. Don’t know their value.
Don’t know of his having sheets and pillow-cases. ~ Know of his having a mattress and piano

8970 00
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The plaintiff then proposed to prove admissions of the defendant, to which defendant oh-
jeoted, and plaintiff reserved the testimony till he had further examined the witness. The
witness then said: I married the daughter of the plaintiff. T have been in Chicago two years
last August, Commenced visiting the plaintiff’s house in November, 1855. Defendant was
there then, and I saw him there down to November, 1856. I heard him acknowledge having
fifty-six dollars borrowed of her by him at Niagara Falls.

The witness being shown a note, in the words and figures following:

A «Due Mrs. Chapman, for money borrowed, one hundred dollars, to be returned in thirty
ays.
¢ Nov. 3, '50. GEO. T. PEARSON.

«30 days.”

Said: The signature to this is in the hand writing of the defendant. I have seen him write and
know his hand writing. The note was then read in evidence.

The plaintiff now proposed to prove admissions made by the defendant, to witness to which
the defendant objected, on the ground that if any such were made they were made pending
negotiations for a settlement.

Whereupon, the Court allowed the defendant to examine the witness as to the time, place
and circumstances of the alleged admissions. And the witness thercupon testified: The plain-
tiff, and self, and wife, at the time, occupied rooms at the Revere House. Defendant came
there and spoke of settling a demand of his against Mrs. Chapman. I told him I had nothing
to do with it; he must go to Mrs. Chapman’s lawyer. But be would talk. We sat down at
the tuble. We did not have any negotiations for a settlement. He did not deny Mrs. Chap-
man’s account. He said that was all right; that he wanted to talk about his own account
against Mrs. Chapman. He professed a desire to have all their matters settled.

Defendant thereupon objected to any evidence being offered as to said alleged admissions,
because the same, if made, were made pending a negotiation for a settlement, which objection
the Court then and there overruled, to which decision the defendant did then and there except.

The witness then testified: The defendant, at such interview, admitted the board, washing
and mending as charged in the bill; also admitted having the bed clothing, pillow-cases, sheets,
mattress, piano stool, nursing and attendance, and the money loaned, fifty-six dollars, in No-
vember, 1855. Also admitted had been paid one hundred dollars for Freer, and afterwards
had obtained one hundred dollars out of plaintiff’s nioney in his hands.

On being cross-examined :—This conversation was in our rooms, at the Revere House.
Defendant said would like to settle if he could. Said so when he first came in. He looked at
the plaintiff’s account. He had no papers. Did not see his bills. I showed him her bill (the
bill in proof). We talked over items. Said it was right. Said he had a bill. T spoke to
him about Freer—refreshed his recollection. Said he rccollected receiving it. ITe said he
could not dispute the plaintiff’s bill for nursing; whatever charges she made he would agree to.
He admitted the board at five dollars per week.

He then proposed that we should examine his bill and agree upon it I told bim I would
have nothing to do with it, because it was in court, and that I was not authorized to settle his
claim against Mrs. Chapman. This was after he had looked over the bill of Mrs. Chapman.
He then presented his bill for services, and I told him Mrs. Chapman would have nothing to
do with it, and would leave that matter to the court ; that she had trouble enough with him in
trying to arrange their matters; that she would let the court settle it for them.

The defendant moved to strike out the evidence of witness, on the ground that it was not
proof of an independent fact, but such admissions of a general character which a person would
make who was honestly trying to treat for a settlement, and were made with a view and expect-
ation that his own counter claim would be allowed. The Court overruled the motion, and the
defendant then and there excepted.

“The witness then being shown a paper, by the defendant, in the words and figures following:

«T have this day examined the accounts of George T. Pearson, as agent and attorney in
fact of 1. P. Hastings, my trustee, and myself, as appear by said Pearson’s books, and find
them, including this date, correct and satisfactory. ;

¢ Chicago, December 29th, 1853. EMILY CHAPMAN.”
Said signature thereto was in the hand writing of the plaintiff, and the same was thereupon
put in evidence.

L. C. P. Freer testified: Some four or five years ago, Mr. Pearson applied to me in behalf of
Mrs. Chapman, and desired me to qualify as guardian and take charge of her estate. I declined
at first, but finally I told defendant I would accept if be would give me his note for one hundred
dollars, not to be paid if property sold and I got my legal fees. He gave me the note and I
qualified and acted as guardian. The property was sold and I got my fees from Mrs. Chapman,
out of the proceeds of the sale. Afterwards, T gave up note to himi  Ile paid me nothing on
account of it.

On being cross-examined, testified: Whe note was given on his part, for the plaintiff, as an
act of friendship. I think this was in fall of 1852, The umount of this note was chaxrged by
defendant to the plaintift in his account with her.

This was ali the evidence given on cither side.

The defendunt then requested the Court to instruet the jury—
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1st, That the plaintifl' is not entitled to recover in this suit for the board, nursing, care,
attention, fuel, use of apartment, &e., because it is admitted in the pleadings in the cause that
the same were furnished by the plaintiff as a gratuity to the defendant.

2d, That the plaintiff is not eutitled to recover in this suit for the board, nursing, care,
attention, fuel, use of apartments, &e., because it is admitted by the pleadings in the cause that
the same were to be furnished and were furnished by the plaintiff to the defendant without
any charge in that behalf.

3d, The testimony of Harry Winders must be disregarded.

4th, The plaintiff cannot recover for the value of the board, as there is no proof of value
beyond the testimony of Winders.

5th, The plaintiff, not proving the value of the board, is not entitled to recover therefor.

Which instructions the Court refused, to which refusal the defendant then and there
excepted.

The cause was then submitted to the jury, who found for the plaintiff, and assessed the
damages at $947.

The defendant then moved for a new trial, on the ground that the Court erred in refusing
to give the instruotious asked by the defendant, and in allowing the plaintiff to prove the evi-
dence objected to by the defendant; also on the ground that the verdict is contrary to law, con-
trary to evidence and excessive; and on the ground, also, of new discovered evidence.

Which motion the Court overruled, and the defendant excepted.

The defendant then moved for judgment on the special pleas, notwithstanding the verdict,
on the grounds that the matters averred therein were admitted by the replication, and the plain-
tiff not entitled to recover for the board, nursing, fuel, use of apartments, &c., and that the
amount thereof should be deducted from the verdiet.

Which motion the Court denied, and the defendant’s counsel duly excepted, and prayed
an appeal, which was granted. .

The following are the errars relied upon by the appellant:

1st, That the Court erred in refusing to instruct the jury, as requested by the defendant
below, viz:—

1st, That the plaintiff is not entitled to recover in this suit for the board, nursing, care,
attention, fuel, use of apartments, &c., because it is admitted by the pleadingsin the
cause, that the samewere furnished by the plaintiff as a gratuity to the defendant.
%d, That the plaintiff is not entitled to recoverin this suit for the board, nursing, care,
attention, fuel, use of apartments, &c., because it is admitted in the pleadings in
the cause that the same were to be furnished and were furnished by the plaintiff to
the defendant without any charge in that behalf.
3d, That the testimony of Harry Winders must be disregarded.
4th, The plaintiff cannot recover the value of the board, as there js no proof of value
beyond the testimony of Winders.
5th, The plaintiff, not proving the value of the board, is not entltlul to recover therefor.
2d, The Court erred in permitting the plaintiff below to offer any evidence as to board,
nursing, oare, attention, fuel and use of apartments, &ec., because it is admitted by the plead-
ings in the causc, that the same were furnished by the plaintiff below as'a gratuity to the defénd-
ant below. ;

3d, That the Court erred in permitting the plaintiff below to offer any evidence as to board,
nursmg, care, attention, fuel, use of apartments, &c., because it is admitted by the pleadmns
in the cause that the same were to be furnished by the plaintiff below to the defendant below
without any charge in that behalf.

4th, That the testimony of Harry Winders, as to admissions made b_y the defend'mt below,
was improperly admitted, because it appeared from his testimony that such admissions were
made upon an interview had for the purpose of settlement of the matters in difference between
them, the plaintiff and defendant below.

That the verdiot is contrary to evidence and excessive.

That the verdict is contrary to law.

That the Court erred in refusing the motion for a new trial.

That the Court erred in overruling the motion of the defendant below for judgment on the
special pleas, notwithstanding the verdict.

That the Court erred in entering judgment for the plaintiff below.






