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BRIEF AND ARGUMENT

|

oOX THE {
i

. LAW OF(\VOLUNTARY ASSIGNMENTS.

The Law applicable to Assignments with preferences, giving the

Assignee discretion as to the time and manner of sale.

We propose to consider the validity of assignments contain-

ing the following provisions :

1. That the assignee “shall with ull convenient diligence sell s ferovtanen o
and dispose of the assigned property, at public or private sale, U Ta Cbbh (an
as he may deem most beneficial to the interests of the cred- M Cuncarday
itors (or of the parties concerned), and convert the same into
‘ money, and shall with all reasonable dispatch collect,” &e.




2. Authorizing the assignee to sell “upon such terms or con-
ditions as in his judgment may appear best and most for the
> . . ”

Interest of the parties concerned.

3. Authorizing the assignee to sell ““upon such terms and

.. »”
conditions,” &e.. “but for cash only.

4. When the assignee is directed to “first pay and disburse
all the just and reasonable expenses, costs, charges and com-
missions attending the due execution of the assignment and
the carrying into effect the trust thereby created, together
with a reasonable compensation or commission for his own

kbl
.

services

We claim that an AsLignment containing either of the foregoing
provisions authorizes the Assignee to exercise his own discretion
as to the time when and the marner in which the assigned prop-
erly shall be sold or disposed of and the trusts imposed upon him
by the Assignment discharged, and is therefore void as against
creditors, being made with intent to hinder, delay and defraud them.

Since the questions we are considering may well be regarded
as of great importance, we propose to discuss them hoth upon
principle and authority, and endeavor to settle not only the
questions immediately involved, but, so far as it is practicable,
to extract from the authorities some general principle, upon the
application of which, the validity of all voluntary assignments
with preferences may be tested and determined.

THEIRSHISTORY.

And it is first to be observed, in the language of the Court
in Dunham vs. Waterman, 17 New York Reports 15, that
" General assignments in trust for the payment of debts are
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¢ for the most part an American device. In England, such an
¢ yssignment by a trader —a term which is held to embrace
¢ nearly every man of business —- is cousidered an act of bank-
‘ruptey ; and the commission issued supersedes the assign-
cment The history of these assignments in this State tends
¢ to show that they were originally an invention by debtors in
¢ failing circumstances, designed ot for the benefit of creditors,
“but to perpeluale their own conlrol over the properly in their
¢ hands.”

¢« Voluntary assignments (says Senator Tracy, in Grover vs.
¢« Wakeman, 11 Wend. 216), which enable a debtor in failing
¢ sircumstances to delay and defeat the diligence of particular
¢ ereditors, by transferring his property, .o trustees of his own
¢ selection, is an invention comp:n‘:lli\'oiy of modern origin. I
¢ doubt if they have been known for more than forty or fifty
¢years: at least I can find no case of their distinet recognition
¢in the English Courts prior to 180. It is true that a volun-
¢ tary assignment, by means of what is called a deed of com-
¢ position, is of much older date. But this is a very different
¢ affair, for the creditors are made parties to the deed, and the
¢ assent of all of them is required to give it validity. Volun-
‘ tary assignments have, however, of late years, been sustained
‘ by courts of law, and sometimes, I confess, under circum-
¢ stances which I ean hardly reconcile with my own notions of
¢ legal justice. But it will be found that in the first cases
¢ where such assignments are sanctioned, the courts were influ-
< enced entirely by the consideration that they operated to secure an
< equal distribution of the insolvent’s properly among all his cred-
Gtors.  They saw that the principle of such assignments trenched
< upon a fundamental mazin of the common law, and were appa-
< pently repugnant to the very wording of the statute of frauds.
< But the rule of chancery, that equalily is equily, prevailed over
¢ the common laa principle—VIGILANTIBUS NON DORMIENTIDUS LEGES
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¢ SUBVENIUNT -— tnd courts /w-mi/lc(l the debtor to arrest the dili-
. . . 0 . )
“gence of one ereditor in order to provide for the interests of all’

INEHIBRRRAROAR TFG: T Nis

The rule, recent as it is, allowing voluntary assignments, has
its ORIGIN “mnot iu the statute, but in the decisions of our
¢ courts, and springing from the difficulties arising from the ab-
*sence of a general bankrupt law.” (Nicholson vs. Leavilt,

* Selden 696, per Epxioxzps, J.) And the TRUE kEASON why this

‘right of preference has been allowed to the debtor is, that

¢ whilst the property is in his hands, unshackled by legal liens

"md incumbrances, hli power over it is absolute, and as he
can dispose of it by sale to any person, so he may dispose of
‘it by way of satisfaction to any creditor.”

THEIR MISCHIEVOUS TENDENCIES.

The MiscHIEVOUS TENDENCIES of voluntary assignments with
preferences, were discovered immediately after the courts had
permitted them to be made, and upon this point Senator Traicy,
in Grove vs. Wakeman, holds this emphatic Janguage :

“Voluntary assignments, which were first allowed to pre-
“vent inequality in the distribution of an insolvent’s assets.
“are now resort:d to as the most efficient means of securing
“this inequality. To prevent a rightful preference, the result
“of legal diligence, an act is tolerated which secures to the
“debtor & capricious preference \"-Mly more unequal. Kither

‘ principle, that of assignment or that of preference, standing
“by itself might very well be questioned ; hut brought together,
“they form an unnatural coalition, from which little that is s sal-
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“utary or honest can be anticipated- ¥ * T'}e experience of
“all commerciul communities leads to the conclusion, that this
¢ power of preferring creditors is a fruitful source of frauds, and
“in every respect mischicvous and unwholesome.”

THE CURRENT OF AUTHORITY.

The CURRENT AND TENDENCY OF AUTHORITY — THE POLICY OF
COURTS AND LEGISLATURES — since the right to make voluntary
assignments with preferences was first recognized, has set
steadily and unvaryingly against them. “ For more than thirty
¢ years (says Epvoxos, J., in Vicholson vs. Leavitt, 6 Selden 592)
‘our courts have been struggling to keep within due bounds
¢ voluntary assignments by failing debtors. No one can be
¢ engaged long in the administration of justice without becom-
‘ing sensible how much frand and mischief are perpetrated un-
“under color of such machinery. To punish a vigilant cred-
¢itor, to extort terms from him, to keep the property within
¢the debtor’s control by meuns of a friendly assignee, or to
¢make it as available to him as possible, are far more fre-
¢ quently the purposes of such assignments, than a fair and
¢ equal distribution of the property among those to whom it
‘ equitably belongs. And the result at which courts are bound
‘to aim — such distribution namely, and that as soon as prac-
‘ ticable — is almost invariably thwarted by these assignments,
“and the delay and hindrance which they interpose, under the
¢ pretence of equality and a full dedication of the debtor’s
“effects to the payment of his debts. Under the name of that
* equality which is equity, the means of the debtor are placed
“beyend the reach of his creditors, and frequently consumed
‘in expenses and charges by the assignee, rather than in the
¢ liquidation of debts. -Such is most generally the practical
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¢ effect of tolerating these voluntary assignments, and no one
¢ can long occupy a seat on the bench without witnessing and

¢ lamenting it.

 T'he only ground on which they have ever been allowed at
“all is, that they do only that which cvery principle of honesty
“ demands, and surrender all of the deblor’s property to the satis-
 fuction of all Iis debis. Yet it is most frequently true that
“they operale lo withdraw that property from ils legitimate pur-
¢ pose, at least for a while if not permanently. and often appro-

¢ priate it for other purposes.

“ The courts have been compelled to witness these frauds,
“thus perpetrated in the name of the law, until they have
‘been constrained by a sense of duty to aim at suppressing
“the evil, as far as in them lies, and at attaining that equality
¢ which is shunned under the pretence of seeking it.

« From the cases of Murray vs. Riggs (2 J. Ch. R. 565) and
“ H yslop vs. Clark, (14 J. R. 458) both in 1817, until this day,
¢ our courts, both of law and equity, have struggled for the
¢attainment of this object. and have been engaged in striking
¢ down the various forms devised by the ingenuity of debtors
“to pervert a rule —sounding fairly — to the purposes of evil.”

So, again, in Burdick vs. Post (12 Barbour 176), Barcuro
J., in delivering the opinion of the court, says :

“ The rule authorizing preferences had hardly become estab-
“lished, ere the conrts—perceiving the dangerous power vested
“in failing debtors of rewarding friends and punishing exacting

“or importunate creditors—Dbegan to regret its admission and
‘exercise their ingenuity in imposing limits and restrictions.
‘Thus, in Riggs vs. Murray (2 John Ch. 565), Chancellor
‘Keyt held the folllowing language : ¢ The application of the
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¢ pule is always to be watched with jealousy, and we are not
¢required by any reisons of expediency or justice to enlarge
¢ the rule by giving it a new and dangerous facility. We ought
¢ to require of the insolvent.” ”

And Judge Barcuro, at page 178, adds :

¢« Not only has the langnage of Judges been adverse to the
¢ extension of this power, but the tendency of the adjudica-
¢ tions on the subject for the last thirty years has been to con-
¢ fine the insolvent within the narrow limits we have defined.”

In Boardman vs. Holliday, 10 Paige, 920-30, Chancellor
Wanwortn declaves. that he  cannot sanction the extension
<of the principle of giving preferences in these voluntary as-
¢ signments beyond what must be considered as the settled law
<of the land.”

In Grover vs. Wakeman, (11 Wend. 219) Senator Tracy
says : :

«The law of our State, though it tolerates, does not favor
¢this preference. The legislature has discountenanced it by
¢ denying the relief of our insolvent act to such debtors as have
< exercised it in contemplation of insolvency. If, therefore, it
<was a question arisig now for the first time, whether an assign-
ment by an insolvent which contained a provision securing a pre-
¢ ference to Sfavored creditors was or was not against the policy of
the statute of fravds, I should hesitate very much before I decided
‘that il was not. But the question is not now open, having
¢peen repeatedly settled by our highest judicial tribunals, to
¢ whose decisions I yield a ready submission.  But whilst I do
“this, I am not disposed to go one Jine beyond the adjudged cases,
¢ to uphold and extend a principle the general influence of which
I am j.m)-szuu?a] is unjust and mischicvous.”

|
|
{
i



8

And again, in Webb vs. Daggett (2 Barbour 11), Hares, J.
declares that © Voluntary conveyances have not ceased to be
¢ pegarded with jealousy. They are rather tolerated than fa-
¢ vored. The principle of allowing an insolvent debtor to give
¢ arbitrarily such preferences, among creditors equally worthy,
¢ s may result in the payment of the entire debt of one, and
¢ the loss of the entire debt of another, has been condemned in
s the strongest terms by many of the wisest statesmen and the
¢ most enlightened jurists of our country.”

And J. Broxsox remarks in Goodrich vs. Downs {6 Hill 429),
that ¢ The Courts have found great difficulty in upholding as-
+ signments which give a preference among creditors ; and such
¢ transfers have only been allowed to stand where the debtor
¢ madkes an unconditional surrender of his effects for the benefit of
< those to whom they rightfully belong.”

And Masox, J , in Rathbone vs. Platner (18 Barbour 275),
with reference to assignments of this character, declares that
¢ The law tolerates them when honestly made for the purpose
¢ of giving the preference and devoting the whole property of
¢the debtor to the payment of the debts. Many of our most
¢ eminent judges have regretted that the principle of permitting
‘an ‘nsolvent to muke a voluntary assignment of his property,
¢ giving preferences in any way, should ever have been adopted
¢ or sanctioned by our courts; and the settled doctrine of the
¢ courts of this State at the present day is, not to sanction the
« extension of the principle beyond what must be considered
¢ the settled law of the land”

« Preferential assignments,” siys ROOSEVELT, J., in Nichols
vs. MeEwen, 17 New York 24, “awe not to be encowraged. The
¢ Jaw rather tolerates than approves them. They are inconsistent
¢ with an enlarged equity, and should therefore be held to the

e
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¢ strictest conditions. The insolvent may in good faith select
¢ his own assignee and give effect to his own preferences. Be-
< yond that limit he cannot and should not be allowed to go.”

The same tendency to a strict construction of voluntary as-
signments with preferences prevails throughout the Union.
Thus, in American Exchange Bank vs. Inloes (7 Maryland 388)
the Court say :

« Although it has been more than once decided in Maryland,
¢that a debtor by the common law, and apart from our insol-
¢ yent system, may by assignment of his property, or by pay-
¢ ment, secure one creditor to the exclusion of others ; yet such
“a provision i deed of trust is only permitted by a court of

“equity ; but so fur from commending the transaction to the court
, “as one of honesty and fair dealing, should rather throw a cloud
“of distrust upon it.

The Supreme Court of Pennsylvania, in Livingston vs. Bell
(3 Watts 201), sy : '

« Tt would have been better had these conditional assign-

¢ ments been brought within the purview of the 13th of Eliza-

| ¢beth, as they might have been originally, and as they have
\ ' “been in some of the States.”

And the Supreme Court of New Jersey, in Owen vs. Arvis
(2 Dutcher 44), declare that:

« While it is well settled that conyeyances made fairly and
“in good faith, with the honest inteution to pay one class of
¢ creditors to the preference of another, are not treated as void,
¢but as the mere exercise of a right which the law admits and
¢ sanctions, yet courts regard with great jealousy the introduc-
“tion of any element info the transaction which indicales the ab-
“sence of good fuilh.
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The Supreme Court of Connecticut, in Zngraham vs. Wheeler
. (6 Conn. 282), per BratNarp, J., say :

“To admit that an insolvent has a right to prefer his favor-
¢ite creditors—his friendly endorser who assisted to support
| ‘ his buoyancy perhaps to the deception of the ignorant and
“incautious, and who had received assurances that in no event
“he should suffer— to the claims of his butcher and his baker,
‘1 thought was going fur enough.”

The same rule of construction obtains in Massachusetts -
Jolnson vs. W litwell, T Pick. 71 ; is Still more rigidly enforced
in Ohio —Atkinson vs. Jordan, 5 Ohio 293 ; in Illinois = AVes-
bitt vs. Digby, 13 Illinois 387 ; in Alabama — Borland vs. Mayo,
8 Ala. N. S. 105; in California — Billings vs. Billings, 2 Cal.
1075 in Vermont — 17 Ver. R. 311; in Virginia— 8 Leigh
416 ; in Kentucky — 11 B. Monroe 295.

In Michigan, the Supreme Court, in Pierson vs. Muanning,
(2 Mich. 448), say :

“ Great and well founded doubts have always been enter-
“ tained by Courts generally in this country, in relation to sus-
‘ taining voluntary assignments by insolvent debtors, at all,
“ which give a preference to the claim of one creditor over that
“of another ; and such transfers of property by debtors in fail-
‘ing circumstances have only been sanctioncd by courts, in
‘most of the States, where the surrender and transfer IS in
“fact entively unconditional”

In Maine, New Hampshire, Connecticut, Georgia, and New
Jersey, preferences in voluntary assignments by insolvent
debtors ave imhibited by statute. And in Ohio and Pennsylva-
nia, such preferences are by statute entirely disregarded ; and
the property assigned inures by statute to the benefit of all
the creditors of the assignor, in proportion to their respective
debts.
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The determination of the courts to restrict voluntary assign-
ments with preferences within the narrowest possible limits,
and the general rule of construction has been applied to, and
assignments have been held fraudulent and void per se, in the
following cases :

Where the assignment was to pay the trustees and such
other creditors as the debtor in one year might direct, and re-
served a power to appoint new trustees, and to revoke, alter,
add to or vary the terms of the assignment at his pleasure.

" Riggs vs. Murray, 2 John. Ch. 565.

Where the assignment contained a provision reserving to
the assignor the powev thereafter to designate the creditors
who siould receive the avails in case those first designated
should refuse to execute a release on receiving their propor-
tionate shaves.

Hyslop vs. Clark, 14 John. 458.

Where the assignment contained a proviso that in case any
of the creditors named should not, within the time limited in
the deed which contained a release of the debtor.from his debts,
become parties to it, the share or propor tions of such creditors
so neglecting or refusing to execute the deed should be paid
by the trustees to the assignor himself.

Austin vs. Bell, 2 John. 442.
Grover vs. Wakeman, 11 Wend. 219.
Where the assignment declared a trust to pay a certain sum
annually for a limited time to the debtor.

Muclie vs. Cairns, 5 Cowen H47.

Where the assignor attempted to clothe the trustees with
authority to apply a portion of the procecds to the payment of
such trustees as the creditors should think proper.

Boardman vs. Holliday, 10 Paige 223.
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Where the assignment first pr0'.'idod for the payment of all
costs and expenses necessarily incarred by the assignee in de-
fending any suits that might be instituted against him by any
ereditor er other person for anything growing out of the assign-
ment or in any way connected therewith.

Mead vs. Phillips et al., 1 Sand. Ch. 83.

signed was suffered to remain in the possession of the assignor-

Addington vs. Etheridge, 12 Grattau 4306.
Storm et al. vs. Davenport, 1 Sand. Ch. 135.

Where the assignment substantially reserves the right to give

Juture preferences ; '
Awverill vs. Loucks, 6 Barbour 470 ;

or malkes provision for only a part of the creditors, and, without
making any provision for the rest, directs the assignee to re-
assign to the assignor the surplus.

Strong vs. Sheinner, 4 Barbour 559.

Goodriclk vs. Downs, 6 Hill 439.

Sheldon vs. Dodge, 4 Denio 217.
Griffin vs. Barney, 2 Comstock 270.

Where the assighment is in trust for the separate use of the
wife of the grantor.
Fiedler vs. Day, 2 Sandford 594.
Planck vs. Schermerhorn, 3 Barb. Ch. G44£.

Where the trust is upon the express condition thaf the as-
signee shall not be accountable but for gross neglect or wilful

misfeasance.
Olmstead ¢s, Herrick, 1 B. D. Smith 811.
Litchfield vs. White, 3 Selden 443.

Where the assignment contains a clause providing that the

Where, by the terms of the assignment, the property as- .
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real estate conveyed under it should not be sold by the trustees
until after all the personal property, yoods, and other personal
assets were exhausted, without his consent.

Pierson vs. Manwing, 2 Michigan 448.

Where the assignment is expressly made and designed to
secure the payment of debts with the property assigned, and
avoid its sacrifice ut the discretion of creditors.

Ward vs. Trotter, 3 Monroe, 2

Vernon vs. Morton, 8 Dana, 247.

Where there is no disposition made of surplus. .

Malcolm vs. Hodges, 8 Maryland, 419.

Where power was given to the trustee, at his discretion, to
sell the property conveyed in the deed, gradually in the man-
ner and on the terms in which, in course of their business, the
graniors have sold and disposed of their merchandise.

Jalver vs. Am. Exr. Banlk, 11 Md. 173.
Am. Ex. Bank vs. Jalver, 7 Md. 391.
Greene & Traunnel, vs. Treber, 8 Md. 11.

Where the assignee is authorized to sell uroy A CREDIT.

2 Selden, 510; 6 Selden, 591.
Barney vs. Grifiin, 2 Comstock, 365.
D’ Ivernots vs. Leavitt, 23 Barb. 63.
Kellogg vs. Slawson, 1 Kern. 302.
Brigham vs. Tillinghast, 3 Kernan, 214.
Porter vs. Williams & Clurle, 5 Sel. 142.
Hutchinson vs. Lord, 1 Wisconsin 286.
Keep vs. Sanderson, 2 Wisconsin, 42.
Dunham vs. Waterman, 17 N. Y. 9.
Bowen et al. vs. Parklhurst, MS. opiniou
Supreme Court of Illinois.
Burdicl vs. Post, 12 Barb. 168 ; 2 Sel. 522.
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Or upon such TERMS AND CONDITIONS a5 to him shall seem most

advisable, de.
Keep ts Sanderson, 2 Wis. 42.
Shufeldt vs. Abernethy, 2 Duer, 533 ;

Or, within CONVENIENT TIME, a8 to them should seem meet, dc.

Woodbwrw vs. Mosher, 9 Barbour, 255.
Murphey vs. Bell, 8 How. Pr. R. 468.
Kellogg vs. Slawson, 1 Kernan, 307.
Lyons vs. Platner. 11 N. Y. Leg. 0b. 87.

Or, where the assignee is allowed to withhold the division and
distribution of the assels for any length of time, which Te, in his
DISCRETION, may think proper.

D' Trernois vs. Leavitt, 23 Barb. 63.

Or, where the trustee is authorized to convert the mouey
into property or AVAILABLE MEANS.

Brigham vs. Tillinghast et al, 3 Ker. 215.

Or, where the assignee is empowered to mortgage or lease

the assigned estate.

Plancle vs. Schermerhorn, 3 Barb. Ch. G44.

Or, where the assignment contains a provision that the as-
signee, a lawyer, shall be allowed « reasonable counsel fee over
and above expenses, and commissions for executing the trust.

Nichols vs. McEwen, 17T N. Y. R. 22.

The GESERAL PRINCIPLES governing voluntary assignments
with preferences, as extracted from the authorities already

cited, are these :
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The assignment must be absolute and unconditional ; it must
contain no reservations or conditions for the benefit of the as-
signor, nor extort from the fears and apprehensions of the (rods
itors, or any of them, an absolute discharge of their debts as the
consideration of a partial dividend ; it must not be made with
intent to hinder, delay or defraud creditors. and must contain
no provisions expressly vesting in the assignee any discre-
tionary power as to the time when or the manner in which the
assignor’s property shall be disposed of.

[n the arrrication of th-se general principles to the provis-
ions under consideration. we insist that they, or cither of them,
would invalidate an assignment. The first provision which we
have herein mentioned provides, that the assignee shall, with
all-convenient diligence, sell and dispose of the assigned prop-
erty at public ov private sale, as ke may deem most beneficial to
the interests of the creditors of the assignor, and convert the
same into money, and shall also, with all rewsonadle diligence.
collect, get in and recover all and singular the said debts, &e.

This provision expressly confers upon the assignee a disere-
tionary power as to the #ime and manner of selling the assigned
property — the #ime in which the assigned debts shall be col-
lected, by a necessary implication, leaves entirely to the dis-
cretion of the assignee to determine when the avails of the
property held in trust by him shall be devoted to the payment
of the debts of the assignow, and is, therefore, obnoxious to the
statutes of the State of Illinois, as being made with intent to
hinder, delay and defraud creditors.

The construction to be placed upon any such provision, in
an assignment, will be strict. We have already seen that
these assignments are of comparatively recent date; that they
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have their origin from the desires of debtors to save their
property ; that they ave mischievous in their tendencies and
result practically in great inequality and injustice ; that they
are merely tolevated from- force of precedent, that the whole
current of authority is against them, and the policy of courts
is to restrict them within the very narrowest limits. Under
such circumstances were the question presented in this case
new and without direct authority to sustain it, theve could be
but little doubt but that, following the unmistakable tendencies
of the authorities, the Court would declare the assignment
fraudulent and void.

The ground upon which assignments have been declared
fraudulent and void upon their face is that they are opposed
to the statute of fraud.

That statute, so far as affecting the present question, is i
the State of Illinois as follows :

“ Bvery conveyance of goods and chattels had and made
¢ or contrived of malice, fraud, covin, collusion or guile, to the
“ intent or purpose to delay, hinder or defraud creditors of their |
‘just and lawful suits, debts, accounts, damages, &ec., shall be
¢ utterly void, &e.” (R3St 541, sec. 2.)

z/C&fZ; f“’f :

Hence, under this statute, every assignment hal, made or
contrived of malice, fraud, covin, collusion or guile, to the
intent to delay creditors, or to Zinder them, or to defraud them
of their just and lawful suits, &c., is void. It is not, under
this statute, made absolutely nor altogether a question of intent ;
but, where the assignment is made to the purpose to delay
creditors, or to Ainder them, or to defraud them, it is equally
void as if made with that infent.
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And in discussing this statute, we will consider :

FIR ST —T H B LNMEERNIE

It is well and conclusively settled, that whenever an as-
signment contains provisions which are calculated per se to
hinder, delay or defraud creditors, the courts will set it aside
and declare it void, upon the principle that a party must in all
cases be held to have intended that which is the necessary conse-
quence of lhis acts.

This doctrine has been expressly held in the State of New
York, under the statutes of that State concerning fraudulent
conveyances, which provide that in all cases arising under that
act, the question of fraudulent intent shall be deemed a ques-
tion of fact and not of law.

Mr. Justice NELsoN, in  Cunningham vs. Freeborn, 11 Wend.
240, in construing that statute, concedes that fraud in all such
cases is a question of fact and that an actual fraudulent intepest
must be forsud either by the jury or by the tribunal which
acts in its place; but he contends 7kat a case may be presented
in which a fraudulent intent is so plainly to be inferred from
the instrument itself, that no jury would be permitted to dis-
regurd the evidence, and where it would be the clear duty of
the court to set aside a verdict found in opposition to such
inference.

See also Dunham vs. Waterman, 17 New York, 21.
And hence, the question of 7nfent may be determined solely
upon reference to the assignment itself and and its provisions.

If, therefore, any provision or clause in the assignment plainly
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er or delay or defraud creditors, or

and distinctly tends to hind ;
th intent to hinder cred-

impose obstacles to legal process wi
itors in the collection of their Jemands, or to delay p:xyment. to
some future period, or to defraud them by absolutely defeating
all attempts to enforce their claims, then it is to be found as a
matter of fact that the assignor intended it. The intent is
found the same as the intent is found in hundreds of other
cases, civil and criminal, where it is inferred that 2 man intends
to do what his deliberate conduct plainly, distinctly and in-
evitably tends to accomplish. (Burdick vs. Post, 12 Barbour
183 : Van Nest vs. Yoe, 1 Sand Ch. 4; Dunhan vs. Waterman,
17 New York, 21.)

And this leads us to the consideration of the consequences
flowing from the provisions in the assignment which we have
already quoted and therefore we insist as proposition.

SECOND—THE PRESUMPTION.

That the consequences naturally resulting and flowing from
that provision in the assignment authorizing the assignee to
sell and dispose of the assigned property with CONVENIENT DILI-
GENCE at public or private sale, as they, or the survivors of them,
MIGHT DEEM MOST BENEFICIAL to the interests of the creditors,
and to collect all the debts, &e., with ALL REASONABLE DISPATCH,
were the delry and hindrance of credifors ; that the assignor is
therefore presumed to have dnfended it, and the assignment
consequently falls directly within the spirit and letter of the
statute and is void.

*When a debtor {EpMoNDS, J., Nicholson vs. Leavitt, 6 Seld.
595) becomes insolvent, kis property belongs in equity and
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¢ justice to lis creditors and not lo him, and therefore the object

“and aim of the law is o give it to s credifors. He has an in-

¢ terest to see thal it is not sacrificed or wasted, but is so

¢managed as to pay as much of his debts as possible. This is

¢ the extent of his equitable interest, but it is subordinate to the

<rights of lis creditors, which are to have the properly applied 1o

“the satisfaction of the debts without Jraud, hindrance or delay.

¢ That subordination is an inflexible principle of the law and is

< universal save only whers it is interfered with by the rule

¢ which sustains these voluntary assignments. It is in obedi-

<ence to that principle that the credi.orhas a right to resort to

¢ the courts and to enforce the satisfaction of his claims, even

¢at the expense of a forced sale and sacrifice of the debtor’s
¢ property It is that which lies at the foundation of all bank-
‘rupt laws and is intekwoven into our insolvent laws. It is
‘founded in justice, enacted into our statutes, and is necessary
“for the due protection of the immense -mass of mercantile
¢ transactions which are accumulating around us.”

And Senator Tracy, in Grover vs. Wakeman, supra, very
forcibly remarks that ¢ the law will not allow a person to ac-
¢ complish indirectly what he is prohibited from doing directly.

« Upon every moral principle the properly of an insolvent belongs
“to his creditors, and although the law tolerates him in distri-
* buting it among them according to his notions of right, yet it
¢ will not tolerate him in locking it up in order that in its final
¢ distribution he may secure a future henefit to himself. In
¢short, while the law permits a debtor to prefer one creditor
¢to another, it will not permit him to prefer himself to any

¢ creditor.”

In the cases which we have cited where courts have held
assignments void, it will be found, upon a careful examination
of those authorities, that they have universally proceeded upon
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the reason that the objectionable features of the assignment
conferred upon the assignee an authority so to execute and
discharge his trust that the creditors might be delayed, de-
frauded or hindered thereby. The question is not—and this
distinction it is important to note — whether the assignment
might be so construed or read as to be harmless in its effect,
but whether. in the evercise of the discretion conferred, the 7'051{]!
might be hindrance or deluy. The provision now under consid-
eration authorizes the assignée to sell and dispose of the prop-
erty assigned with convenient diligence. The question of con-
venience is oue left purely in the discretion of the assignee. He
is authorized to determine when it will be convenient to sell,
and thus ave the creditors compelled to wait upon him as to
time. Te has, therefore, by the express lunguage of the as-
signment, the power to determine the time when the property
shall be sold. Tt is out of the proceeds of the sales that the
creditors are to realize their pay. The right to say when that
sale shall be is taken from the creditors and vested, by the
debtor, in the assignee, who has a right to postpone it to any
period of time whieh may suit his convenience. He derives the
right from the instrument creating his tr ust—~he has the right
to delay the sale.

Having the right, delay is one of the consequences naturally
resulting from the assignment, and in expressly conferring such
a power the inlent to accomplish the delay which is absolutely
contemplated by the language of the instrument becomes abso-
lutely established.

This clause, standing alone, would be sufficient to vitiate the
assignment. It is an express and unqualified authority to de-
lay the creditors; it makes no difference whether they be act-

ally delayed or not, it is enough that the debtor has conferred
upon his assignee that power. But the language immediately
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following is still clearer upon this point. The assignees are
not only expressly clothed with discretionary power as to the
#ime when the property shall be sold, but they are also author-
ized to sell at public or private sale. as they may deem most
beneficial to the interests of the creditors. Here is discretion
entirely unlimited—they may sell “as ﬂmy may deem most
beneficial ;7 that is, in the manner or at the time they may
deem most beneficial.  Should the assignors, therefore, in
the exercise of their uncontrolled discretion, deem that the
interests of the creditors required that the assigned property
be held a year, and that a sale thereof be delayed that length
of time, they have the express power to exercise such a dis-
cretion. And no matter how honestly and fairly this discre-
tion might be exercised by the assignee, the result to the
debtor is the same — he is delqyed and hindered.

Not ouly this. but the entire right of determining the manner
in which the property is to be sold being thus vested in the
assignees, they may, should they deem it most beneficial, sell
it upon a credit. They are expressly authorized to sell it as
they may deem most beneficial, &c., and, should they determine
that the difference in price between a sale upon credit and a
sale for cash would make the former most beneficial, clearly
they could not be said to have exceeded their authority in so
selling. Now, what is the effect of such a trust upon the rights
of creditors ? In the first place, it puts the property beyond
the reach of ordinary legal process In the second place, it
leaves it there until the sssignee shall determine to sell, or
shall find it convenient to sell. In the third place, the creditors
after having thus awaited, the sale may be put off and kept at
buy during an indefinite period until the expiration of the term
of credit, which, in their unlimited discretion, the assignees
may have seen fit to give on the sale.
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There is still another clause in the assignment which renders
it obnoxious to the objections We have already urged —it
authorizes the assignees to collect, get in and recover the debts
assigned with all reasonable dispateh. The time, then, when
these debts shall be collected is discretionary with the assignee.
It may be longer or shorter as he may deem reasonable, and
thus the creditor, in that respect, may be indefinitely delayed
and hindered.

“Are not such provisions calculated to hinder and delay
creditors ?  Clearly so. Ifor, by the common legal forms, a debt
can be collected by execution in ninety days. The creditor
can recover a judgment, seize and sell the effects of his debtor
and obtain his money long before the assignee is required by
the tenor of this instrument to determine whether it is con-
venient for him to sell, and whether it is most benefical to sell
at public or private sale, for cash or credit.” (Per Barcuro,
J.,—DBurdiclk vs. Post, supra.)

But, it has been claimed that even under such an assignment,
the long delay we have deseribed would not be tolerated, but
that a court of equity would remove the trustee.

But this position is met and overthrown in a number of
recent cases. Thus, in Nicholson vs. Leawvitt, 2 Selden, 520,
Mr. Justice GArDNER, in delivering the opinion of the Court of
Appeals in that case, commenting on the opinion of Chancellor
WaLworrH, in Rogers vs. De Forest, T Paige, 278, says :

“The ground upon which this learned jurist upholds a trust
“to sell on credit, is that the securities taken for the property
“sold may, by order of the court, be at once converted into
“cash. This is also the ovinion of the Superior Court, who
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¢ seem to have adopted the doctrine ﬂnfl reasoning of the Chan-
¢ cellor. But if the debtor can legally direct the trustees to give
¢ credit on the sale, it is because th.c law clothes him with a
¢ discretion to determine whcthcr.:c future payment will or will
¢ not be advantageons to his crcdltOl‘S.' The Cowrt of Chancery
< eannot control that discretion, or deprive the creditors of the
¢henefits resulting from its exercise by compelling the trustees
¢ to sacrifice the securities taken from the purchasers in order

¢ to raise money for immediate distribution.

“This is true of an assignment like the present, where the
“assignees are clothed with a discretilonm'y authority by the
¢author of the trust. J¢dsin each case a question of power
“under the statutes. If the deblor can create such a trust, equity
< cannot tnterpolate a provision that the jund shall be disposed of
< and the money realized according to the discretion of a chancellor,
w ow @ % Tpdeed, the reason assigned by the Chancellor
¢ for upholding the trust is in substunce because the Court of
¢ Chancery can annul it at pleasure. 1 DENY TIHAT COURTS POSSESS
¢ ANY SUCH POWER. IF THE TRUST IS VALID THEY ARE BOUND TO EN-
¢ FORCE AND NOT DEFEAT IT; that a power of this kind vested in
‘a debtor would be most dangerous, the Chancellor impliedly
‘admits in claiming jurisdiction 'to modify and regulate its
‘exercise. Jfs liability to abuse is, to my mind, a sufficient reason
Cugainst tmplying its existence. The swme considerations which
“made the legislature require an immediate sale, requires an im-
“mediate payment also. A discretion may be as judiciously
‘exercised in postponing the time of sale of property as in
‘ postponing the time of payment.”

Upon the saine point, Justice Barcuro, in Burdick vs. Post
12 Barb. 173, remarks—-

“If the deed is valid, his (the assignee’s) discretion must be
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' ‘uncontrollable so long as fraud or collusion cannot be truly
’ ¢ charged against him ; and in times of commercial distress, it
“would be no difficult matter to show that deferring the sale
¢or time of payment for months, or even years, would bé
¢ apparently benefical to all parties, and that in the exercise of
¢a sound discretion he could not sooner contert the property

1' . \ ;
| ‘according to the true spirit of his authorvity. Under such
. . - i
circumstances the courts could not interfere, but must leave the |
‘ “creditor at the mercy of this plausible discretion.” .

Upon the same point Sewoew, J., in Dunkam vs. Waterman,
17 New York, 19 says :

“This distinction overlooks the distinction between a dufy
“imposed by law and « power conferred by an individual. The
‘first would be under the entive control of the courts. If an
¢ assignee should err in the exercise of that legal discretion, p
¢which is incident to his trust, the courts on application of the
¢ creditors, would correct the error. If the sale of the assigned
¢ property was unreasonably delayed the courts could hasten
‘it Not so, however, in respect to u discretionary power express-
“ly vested in him by the assignment ; nothing short of fraud or a
“want of good faith in the exercise of such power would wuthorize |
“the courts to interfere, Tf an assignment, containing such a f
¢ clause, is held valid, it must, of course, be held that the debtor ;‘
‘has a right to confer the power; that is, has a right to vest |
“this power in the assignee as a condition upon which he parts |
“with his rights of property. If the Courts uphold this con- !
|
|
l
|

DT g g oo~ 2= Gy

“ dition, must they not execute it? can they substitute their discre-
“tion for that which the owner of the property has vested in his
“assignee 2"

See also Nicholson vs. Leavitt, 6 Sclden, 597.
Hurt vs. Crane, T Paige, 38.
Meacham vs. Sternes, 9 Paige, 405.
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Tt is no sufficient answer to the objections urged against
such a provision in an assignment that there is in all cases an
implied discretion vested in the assignee, and that, therefore,
the deed merely confers expressly what the law implies.

Thus in Nicholson vs. Leavitt, 6 Seld. 595, Epmunps, J.,
remarks—-

-The great consideration that is urged in support of the
¢ lause, which is objected to in this assignment, is that the
¢assignee must have some discretion as to the mode of selling
¢the property, and that discretion may often warrant a sale on
¢eredit; that sales on credit are often expressly sanctioned by
¢the statute, and that, therefore, it cannot be improper to con-
¢fer, in terms, upon the assignce the power which flows to him
¢as a necessary incident of his position. e N G T
¢ seems to me that this argument overlooks this important con-
¢sideration; that sanctioning this claise, when given in terms,
“strips the creditor of his control over the property and confers
“that control on the deblor.”

And Barcuro, J., in Burdick vs. Post, remarks—

«Tt is declared to be inconsistent to determine that an ex-
¢ press authority to sell on credit destroys the deed, when an
“implied authority always exists; and while it is a rule of
‘equity, as well as of the statute, to allow the sule of trust
<estates and of insolvents’ estates, upon credit. To this we
‘reply, in the first place, that the existence of the implied
¢power is very questionable; and in the second place, if it
¢ exists at all, it is a different power from that contained in the
<assignment, as is manifest from the disposition evinced by
¢debtors to insert the express authority as well as from the
¢ consideration that the implied anthority, must always be under
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“the divection and control of the court: that it is usual to in-
“sert, in a decree for the sale of trust property by a receiver,
‘a right of selling on a reasonable credit, when circumstances
‘seem to require it, is not disputed. But is there not a broad
“ distinction between that and the presentcase ? The receiver
¢is the officer of the court, appointed by and amenable to the
‘court; he is not selected by the debtor, but by the court on
“the nomination of the creditors or on its own motion Nor
‘can any order, touching the disposition of the estate. be made
‘without giving the creditors an opportunity of being he: 11'd
‘But the assignee is the chosen friend of the insolvent ;

¢ often his mere tool.and always more or less under his mﬂuenee,
“independent of the creditors, and even bound to apply to the
‘ court for aid, direction or authority as to the mode of selling,.
‘or the length of credit.

“So, also, in regard to the statutory trustees of the estates
“of non-resident, absconding and insolvent debtors; they are
‘appointed by the officers of the law ; are not in any respect,
‘ the agents or nominees of the debtor, and are, therefore, en-
‘ tirely removed from those improper influences which lead to

* the frequent abuse in the management and disposition of the

‘effects of an insolvent under the ordinary voluntary assign-
‘ments. The case mentioned, of executors or administrators
‘selling under an order of the swrrogate, stands also upon es-
‘sentially different ground. But even in these cases of judicial

‘sales, the statute does not give full discretion, but i imposes
‘limitations as to the terms of credit. In our judgment no

‘ordinary assignee should ever sell on credit withount obtaining
“leave from the court, on application, with notice to the certuss
‘ que trust, or obtaining their consent.”

There is still another important consideration in determining
the character and validity of such an assignment — THAT
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WIHENEVER A DISCRETION IS EXPRESSLY CON-
FERRED UPON THE ASSIGNEE, EITHER AS TO
THE TIME OR MANNER IN WHICH THE ASSIGNED |
PROPERTY SHALL BE SOLD, BY CONFERRING UP- 1
ON HIM THE RIGHT TO SELL UPON CREDIT, OR
OTHERWISE EXERCISE HIS DISCRETION, THE

ASSIGNEES CANNOT BE HELD PERSONALLY

RESPONSIBLE.

o e—————

Thus in Hoplkins vs. Ray et al, 1 Met. 79, the question arose
upon the answers of Caffin and Gardner, who were summoned
as trustees of Ray, the defendant.  In delivering the opinion

of the Court Suaw, C. J., says:

«The trustees, in their answer, disclose the assignment by
¢ which they were authorized to sell and dispose of the goods
\ ¢ in such manner as they should think most advisable, within one
¢ year, and then close the sale at auction. Pursuant to this au-
¢ thority, they had sold the goods to various individuals on
¢ oredit, and taken notes not due when the trustee process was
¢served. The assignment, by force of the statute, was not void
¢ hut voidable as against creditors. Before the intervention of
¢any attachment, the trustees were authorized to sell the goods
¢ on credit, and hn‘ving so solil them, and taken notes, they were
¢ not personally responsible, either for the goods or for the pro-
¢ ceeds, and therefore were not chargeable as trustees.”

And again, in Neally vs. Ambrose, 2 Pick. 185, where the
assignment empowered the trustee to sell the goods in such
manner as he might consider expedient and most for the inter-
est of all the parties, it was held that the trustee had author-
ity to sell on a credit, and that, in the absence of all proof of
fraud, they were not persunally responsible for the same in
money.
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It is not difficult to see, in view of the freedom of the as-
signees from personal l'esponsibility under such assignments,
the hazards and perils to which the rights of creditors are ex-
posed. The authority given to the assignee to sell «s he may
deem most advisable, confers as we have seen, the right to sell
upon a credit.

To whom credlit shall be given, and the period of credit, are
matters resting solely in the discretion of the assignee ; and
thus it may happen, that he may in good faith sell the entire
property upon credit to persons who may prove to be entirely
irresponsible, and in this way the assigned property be abso-
lutely lost, and the creditors have noremedy whatever. Should
they attempt to hold the assignee vesponsible, his answer is
complete in saying that he has simply done what he was au-
thorized to do. He has merely exercised his judyment and he
is not liable, because his judgment was at fault. But these
evils result not singly from selling goods upon-a credit. The

assignee, under such general power, may deem it advisable to.

hold the goods for an indcfinite length of time without selling
them at all, in the hope of realizing better prices in the future.
Sbould his judgment in such case be at fault, and the goods so
depreciate in value, that but a small portion of their original
ralue be realized, the creditors are again compelled to bear the
loss, and are entirely without remedy — In any event they are
delayed and hindered. It is idle to suggest, that because the
power to inflict these various evils upou the creditor is not ex-
pressly conferred, we are not to presume that the assignee will
do so under his general power, and that we are never to pre-
sume that a party will be guilty of an illegal act, when any
other construction can be adopted. DBut the complete answer
to this is, that where these general powers of discretion are
conferred, the act complm'ncd of, so far as the I.t-S'S?l(/){(,’c’ s con-
cerned, is not illegal, and there is wherein the difficulty arises.
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If it were illegal, then tlie remedy could be had against him.
But the moment that the right to interpolate any such provis-
ions into an assignment is once conceded, then the power of
the assignee under them becomes complete.

«“Tvery provision,” says Mr. Justice Saxvrorp ( in Litchfield
vs. White, 3 Sand. 545,) “in an assignment which exempts
¢ the assignee from any liability that he would by law be sub-
‘ject to as assignee, js of itself a badge of fraud.”

Tt is undisputed, that in the absance of the specific provis-
ions in assignments, conferring upon the assignee the exercise
of his discretion as to the time and manner of sales, that the
assignee would be by law liable for any loss vesulting from a
sale of the property upon credit, or from any other delay.
THESE PROVISIONS RELIEVE AND EXEMPT HIM FROM THAT LIABILITY,
and therefore bring all these cases within the operation of the
rule above stated, and must be cousidered as badges of fraud.

“It is a general principle,” says the Court, (in 10 Wend.
*250,) “applicable to all instruments or agreements, that what-
“ever may be implied from the terms or language of an instru-
‘ment, is in judgment of law contained in it.”

The power to sell as the assignee may deem most beneficial,
or in the manner he may deem advisable, must certainly carry
with it, by implication, the right to sell upon a credit. This
implication arises not frem the law, but the instrument itself.
It is a protection to the assignee acting under it. His power
2o sell upon credit, under such a procision, is, as we have seen, as
complete us if it were expressly conferred. He has the »7ght to
sell upon a credit in such case, and he derives his 1ight from
the instrument itself. And there is but one way in which the
rights of the creditors can be protected, and that is by declar-
ing all such assignments absolutely void.
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It is important also to notice, that in all those cases where
assignments have been held void upen their face, it has
been for the reason that the provisions of the assignment in
each particular case operated to hinder or delay the creditors;
and that the Zime or manner of the sale of the assigned prop-
erty has been subwitted to the discretion of the assignee ; and
we insist that the principles established by the more recent
cases, carried out to their logical and legitimate results, would
invalidate every assignment whevein any discretion whatever is
vested, by. the terms of the instrument, as to the time when or
the manner in which the assigned property shall be disposed of.

GARDINER, J., in Nicholson vs. Leavitt, 2 Selden 517, holds

this language :

Tt was argued that an intent to hinder and delay cred-
“ itors, there heing no intent to defraud them, will not make an
¢ assignment illegal ; i positive intent to defraud them must
< exist” The answer to this suggestion is, that a positive intent
“to defraud always does exist, where the inducement to the
“ trust is to hinder and delay creditors, since the right of the
¢ ereditor to receive his demand when due is as absolute as the
‘right to receive it at all. - Tt has always been understood that
* where an individual has incurred an obligation to pay money,
‘ the #ime of payment was an essential part of the contract;
¢ that when it arrived the law demanded an immediate appro-
¢ printion by the debtor of his property in discharge of his
¢ liability, and, it he failed, would itself, by its own process,
¢ compel a pevformance of the duty. The debtor. by the creation
¢ of a trust, may direct the application of his, property, and may
“devolve the duty of making the appropriation upon a trustee.
¢ This the law permits, and such delay as may be necessary
“ for that purpose. But the debtor cannot in this way avoid the
* obligation of immediate payment, or extend the period of credit



31

< without the assent of the creditor- The attempt to do this,
¢ however plausible may be the pretense, is in conscience and
¢in law a fraud and nothing else. It is the fraud which we
- are asked to sanction, by upholding the trust in question.

“These insolvent debtors have authorized their trustees, ac-
¢ cording to their discretion, to sell the assigned property upon
“credit. They are to determine when the purchasers shall pay,
¢and, of course, when the creditors shall receive their dividend.
¢ Their power amounts to this, as we shall see, if it amounts
¢ to anything. It is hardly necessary to say, that what
¢ the debtors could authorize they could direct to be done ; and
¢ they could have prescribed the period for the credit in the
¢ trust deed. Their power in this respect, upon the principles
¢ assumed by the Court below, is unlimited if exercised in
¢good faith. The whole argument, independent of authority,
“in favor of this extraordinary power, resolves itself into this:
¢ that without it, the property of the debtor may be sacrificed,
¢and creditors thereby injured. To this it may be answered,
¢if the trust property is not readily convertible into money,
¢ the debtor may dispose of it himself. He is under no obli-
¢ aation to assign. It was not the object of the legislature, as
¢the late Chancellor remarked, ¢ to hold out inducements to a
¢ debtor in failing circumstances to place his property beyond
¢ the reach of creditors.” (7 Paige 274.) In the second place,
“if the property is more than sufficient to discharge all the
“debts of the assignor. he has no right to delay creditors by
¢ giving credit on the sale of his property, with a view to in-
¢ crease the surplus resulting to him; this would be a trust for
¢ his own benefit, and consequently void by the first section of
“the act against fraudulent conveyances. (7 Paige 37.) If
¢ the property is insufficient to pay the demands of creditors,
‘it is obvious that they are chiefly interested in the amount to
¢ be realized by the sale. As they must sustain the loss, if
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“ there is a deficiency, they should have the right to be con-
¢ sulted and to determine whether their interest will be better
¢ subserved by a smaller sum presently received, or a larger
“one at a future period. The rights of the debtor are suffi-
¢ ciently guarded by the privilege, which the law gives him,
¢ of intrusting the sale of his property to trustees of his own
¢selection. That they will consult his interest, whoever else
“may suffer, is demonstrated by all past experience,”

The remarks of Judge Epmoxbs, in the same case, reported
in 6 Selden, page 596, also clearly indicate the ground upon
which the Court proceeded in that case. He says :

“Tt is already too well settled for us now to shake, that it
¢ (the assignment) may also perform the office of preferring
¢one creditor to another. Shall it go further? Shall it also
¢ give the debtor power to say to his creditor You shall wait my
¢ pleasure for your pay ; you shall abide my time and not select
¢ your own for the satisfaction of your just claim ?  Because, if
¢it may, it necessarily takes from the creditor the control of
¢ the mode and manner in which he shall coerce payment, and
¢ confers it upon the deblor and the friendly ussignee whom he may
“choose. And can any one say that this is not hindering and
¢ delaying creditors ? Practically it is so, reason and refine
‘upon it as we may. Anything that-interrupts the creditor
“in the lawful pursuit of his remedy through the courts, for
¢ the purpose of enforcing payment, hinders and delays him.”

The objection to the assignment in Nicholson vs. Leavitt was,
that it authorized the assignee to selZ upon credit. It was held
void, as we have seen, because such sale would involve a delay;
that the creditor has the rightful control of the mode and man-
ner of payment, of which such a provision deprived him, and
conferred it upon the friendly assignee. Upon the principle
thus established, it would seem undeniable that wherever the
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assignment, by any provisions, divested the creditor of the i
right to determine the mode and manner of payment, and left \
. s s b : 3 |
it dependent upon the will and discretion of the assignee. it |

would be equally objectionable.

The case of Nicholson vs. Leavitl has been expressly ap-

“proved, and the doctrine therein established unqualifiedly

adopted in this State, in Bowen et al. vs. Parkhurst et al. (vot

- yet reported.) The assignment in that case also contained a
‘ provision authorizing the assignee to sell upon credit. The

Court say :

« The assignment withdraws all the debtor’s property from
¢ the reach of legal process, and leaves it where the creditor
¢ cannot reach it in any other manner than by the exercise of
< the discretion of the assignees. The assignee has it in his
¢ power to place the creditors at defiance until he shall have
¢ converted the property into the means of payment at private
¢sule, on credit, on such terms as he in his judgment may
¢ deem best and most for the interest of the parties concerned.
¢ T'his power to sell at private sale on the most advantageous terms
¢ [NVOLVES THE KIGHT TO DELAY THE SALE AS LONG AS THE AS-
¢ sIGNEE THINKS PROPER. The sale may be made on any terms
¢ of credit he thinks best, and in this way the creditors may
| ¢be indefinitely hindered and delayed. An insolvent debtor
;‘ - ought not to have the power, under color of providing for his
¢ ereditors, of placing his property beyond their reach in the
¢ hands of trustees of his own selection, and take away the
< right of the creditors to have the proverty converted into
¢ money for their benefit without deluay. They alone should
. have the right to determine whether the property shall be
< sold on credit, and any conveyance which takes away this
¢ right ought not to be upheld, for itis a conveyance to hinder
¢ and delay creditors, and within the very teeth of the statute.”
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The purport of this decision is clear and unmistakable. The
Court expressly hold that the power to sell at private sale on
the most advantageous terms involves the right to delay the
sale as long as the assignee thinks proper. The deed is void,
therefore, not simply because it gives the assignee the right to
sell upon credit, but because it vests in him a discretionary
power, in the exercise of which the sale may be delayed ; and
that in the exercise of this discretion the assignee has the
power, under the assignment, to sell upon a credit, if in his
opinion he should consider those terms to be the most advan-
tageous.

The doctrine for which we contend is, we think, clearly
cnunciated in the opinion of Mr. Justice Barcuro (Buwrdick vs.
Post, 12 Barb. 180) and affirmed in 2 Selden 522. He says:

« Tt is broadly stated, that the necessary effect of every
¢ assignment made by an insolvent, even when the debts are to
“be paid ( pari passu) is to hinder and delay creditors. Now,
‘ that such delay may often be the effect, we shall not under-
+ take to controvert. but that it is the necessary effect, or that
¢it is a consequence apparent upon the face of the conveyance,
¢ we most confidently deny. Take a simple assignment, in which
‘the debtor conveys his property absolutely to the assignee with
‘instructions to convert the smme into money and apply it in
‘ payment of debts. Is there anything in such an instrument
¢ that imports or implies necessary delay ?  Certainly not. If
‘ the estate is reasonably small, there is nothing in the nature
¢of the husiness itself that requires any delay. In fact an as-
‘signee can proceed even move expeditiously than a sherifl
¢ on execution, for the latter is required to give the statutory
* notices of sale, which the former may abridge or dispense
¢ with. And whether the estate is large or small, there is no
‘ reason why an assignee can not sell as well and as soon as an
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¢ officer. No one, therefore, merely looking g deed, cap
¢ certainly say that it must op.el‘ilte to l?in(]er or delay o éred-
¢itor. That it often does so, 15 an undispated gnq lamentable
¢ yerity ; but the fault is in m0-5t cases that of the particular
¢ trustee. The remedy for this the courts should apply, by
¢ quickening his motions with prompt ﬂ_ml"'igol‘ous applications,
‘or by removing the trastee and :Lpl.‘Olntl.ng 4 receiver in his
¢ place, as was done by the Chancellor in Hurt ps. Grane (7
¢ Paige 37), saying ¢ It was the duty of the assignee to proceed
: nndbsell the property, either at public or private sale, without
¢ delay, and to pay over the proceeds thereof to the creditors.
¢ And again, ‘that it would be a fraud upon them, if, by the
¢ terms of the assignment, the assignee was divected to delay
¢ the sale, for the purpose of obtaining higher prices for the
¢ property, unless by consent of the creditors; that ‘it wasa
¢ hreach of trust on the part of the assignee to delay the sale
¢ of the property, for the purpose of }'et:liling it out for higher
¢ prices’ 3

“Itis quite a different matter when the conveyance itself pro-
¢ vides for a delay ; and this we apprehend to be the true distine-
“ tion between lawful and unlawful assignments, in this respect.
¢ The former, although they may, owing to the peculiar state
‘ or situation of the property, occasion some incidental delay,
“do not require or suthorize it in terms. The latter contains
‘ provisions which call for delay, and which, if carried into
¢ effect, as we are bound to assume they will be, do necessarily
by their own operation cause a hindrance or delay; and
¢ therefore all these are illeaal. TFor this reasen a simple as-
‘signment is valid, while an assignment which divects the
¢ trustee to wait twelve months before proceeding to execute
*his trust, is plainly and manifestly in ralid upon the same
¢ principle, and for the same reason, a clause authorizing a sale
*on credit must vitiate the instrument”
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tion of the courts, and by their

be discharged are in the discre
In the other case his individual

discretion he is bound to act
discretion is substituted instead, and the judgment of the as-
signee is substituted in place of the judgment of the courts,
and over the exercise of that judgment the courts can have no
control. And the Court in the case last cited go still further,
and expressly declare that voluntary assignments should not
be permitted to substitute the will of the debtor or his assignee,
or even their discretion, to the judgment of the courts.

Again in Griffin vs. Barney, 2 Coms. 371, Broxsox, J., says:

“Tt is also an unanswerable: objection to the deed that the
“assignees are authorized to sell the property on credit. An
“insolvent debtor cannot, under color of providing for creditors,
¢ place the property beyond their reach, in the hands of trustees
¢ of his own selection, and take away the right of the creditors
‘to have the property converted into money for their benefit
- without delay; they have the right to determine for them-
‘selves whether the property shall be sold on credit, and a
- gonveyance which takes away that right and places it in the
‘hands of the debtor, or in trustees of his own selection, comes
- within the very words of the statute—it is a conveyance to
‘hinder and delay creditors, and cannot stand.”

The ground taken by Justice Bronson is that the debtor
cannot take away the right of the creditors to have the prop-
erty converted into money for their benefit without delay, and
that. therefore, any provision in the assignment, which should
confer upon the assignee power to say when the property
should be sold, would be taking away that right from the
creditor, and, therefore, would render the assignment as being
a conveyance to hinder and delay him.
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Tn D' Tvernots vs. Leavitt, 25 Barb. 80, the same principle is

again cuforced. In that case CLERKE, J, suys :

«The assignment marked as ‘sched.ules A, B,C, D, K, F,
‘G, K, and 1L, contain the cla,us.e allowing the assignee to sell
<on credit and are clearly within thie principle established in
v Nicholson vs. Leavilt, 2 Seld. 510.  The ground that schedule
¢ A’ is distinguished from the rest, bec:}use another joint owner
< of the property, not liable to the Plamtiﬁ's, united with R. &
¢ J. W. Leavitt in the conveyance, 15 not tenable. The prop-
- orty assigned is not merely of the joint interest, but that of
¢ ():1(:11 of tli(‘:xssi;_;'unrs. The assignments marked as schedules
<1, T and J, do not contain the clause authorizing a sale upon
But in my opinion they each contain one equally
¢ ohnoxious ; they allow the assignee to withhold the division and
- distribution of the assets for any length of Time which he, in his
< discretion, may think proper. This, if carried out, gives him
‘g coercive power over the creditors, arming him with the
¢ means of constraining them to & commutation or release of
¢ their claims. 77 &s, in @ measwre, to prevent and ignore such a de-
<sign that Courls of Justice have so generally of lute evinced
< disposition to wvoid wll instrumenls investing the assignee with
<uny discretion beyond what s absolutely inseparable from the
< performance of  his trust. A power to sell on credit invests
‘ him with a discretion to protract indefinitely the satisfaction
<of the claims of creditors, and the final reckoning and settle-
-ment of the trust.”

¢ a credit.

In Brigham vs. Tillinghast, 3 Kernan 220, an assignment
-which authorized the assignee to convert the property into
available means was declared void, and the Courf in that case
say :

“ The true rule to be observed is this: An insolvent debtor
‘ may make an assignment of all his estate to trustees to pay
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“his debts, with or without preferences ; ‘but such assignees
¢are bound to make an immediate application of the property.
¢ And any provision centained in the assignment which shows
“ that the debtor, at the time of its execution, intended to pre-
¢ vent such immediate application will avoid the instrument,
¢ because it shows that it was made with intent to hinder and
¢ delay creditors in the collection of their debts.”

And again, in Grover vs. Wakeman, Senator Tracy declares
that “If a debtor be allowed to proceed heyond the single
¢ purpose of paying his debts, it is not easy to see at what
¢ point he can be arrested. The only safe rule is to regard
¢ every assignment which operates to delay creditors for any pur-
¢ pose whatever, not distinctly calculated to promote their in-
‘ terest, as contrary to the policy of the statute of frauds.”

The case of Woodburn.vs. Mosher, 9 Barb. 257, is directly
in point. The assignment in that case authorized the assignees
to forthwith take possession and seizure of the premises, and
within convenient time, as to them shall seem meet, by public or
private sale, shall convert all and singular the premises into
money, &e. The Court in that case say :

“ The assignees are to convert the property in a convenient
‘ time, as to them shall seem meet. The term ¢ meet” means
¢ fit, suitable—(Webster.) They shall attend to the business.
“ then, when it shall suit their convenience. Perhaps it will
¢not suit their convenience in six months, or a year, or even a
‘longer time. In other words they shall attend to it when
“they please. But creditors are entitled to have the assigned
¢ property converted into money and applied to the payment
“of their debts without unnecessary delay. #* * *# If the
“clause in question, authorizing the assignees to discharge their
“duties whenever it shall suit their pleasure or convenience,
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¢ may operate to hinder or delay creditors-— as it scems plainly
¢ to me that it may —then it renders the assignment void. In
¢ Lyons vs. Platner (11 N. Y. Leg Obs. 87), the assignment
¢ provided that the assignee should take possession of the as-
signed property, and with all convenient diligence, and within
four months from the date thereof, sell and dispose of the
same, either at vublic or private sale, and to such persons

-~

~

-~
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and for such prices and upon such terms as he should deem
¢best for the interest of the parties concerned, &e. It was
“held that this authorized the assignee to sell upon credit, and
¢ was therefore void.”

Woodburn vs. Mosher has been cited and approved in Brig-
ham vs. Tillinghast, 3 Kernan 219, and in Kellogy vs. Slawson,
1 Kernan 307. See also Murphy vs. Bell, S How. Pr. Rep. 468.

Again, in the still later case of Jessup vs. Hulse, 29 Barb.
539, the same principle was recognized and enforced. The
assignment in that case contained a provision directing the as-
signee to “sell, dispose of and convey the said real estate and
personal property at such time or times and in such manner
and as shall be most conducive to the interests of the creditors,
and convert the same into money as soon as may be consistent
with the interests of said creditors.” The assignment was de-
clared void on the ground that it conferred the power to delay
making sales of the assigned property and converting the same
into money. In delivering the opinion of the Court, Emorr,
J., says:

“T do not think it necessary to determine whether the as-
< signment, now before us, imparts or confers an authority to
“sell on credit; if it do not, it must confer the power to delay
“making sales of the assigned property until such time as the
“assignee may think most conducive to the interests of eredit-
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cors. That is the very language of the deed ; and besides this.
¢ the property is not to be converted into money forthwith, but
¢ias soom as may be consistent with the interests of the cred-
“itors.”  The objection to assignments, authorizing sale on credit,
<is that they postpone the payment of the assignor’s debts. The
“ credit given to the purchasers of his property, either with the
¢object of realizing larger prices or for any other purpose,
¢ necessarily extends the time of payment of his debts, and this
‘is beyond the power of the debtor. He cannot, by trans-
‘ferring his property to a friendly assignee, avoid the obliga-
‘tion of immediate payment. !

«The same reason exists for the objection to an assignment
which, as in D’Tvernois vs. Leavitt, authorizes a distribution
at the pleasure or discretion of the assignees. Thus the courts
condemn assignments which permit the assignees to delay the
time of payment for property sold in order to its conversion
into money, and also assignments which authorize the assignees
to postpone, for any length of time, the distribution of the
proceeds of sale. Both these clusses of deeds are condemned, be-
cause their effect is to sunction a delay of the ultimate payment of
the ereditors. An assignment which authorizes a delay in bringing
the assigned property to sale, is open to the sume objection, involves
the same consequences and must meet with the sume condemnation.
Indeed, it is here that the temptation to delay for the advan-
tage of the debtor is often thestrongest. If aninsolvent debtor
can secure his property from the grasp of the law and place it
in friendly hands, authorized to hold it until times may change
and the property can be sold to better advantage, he will often
secure a great benefit to himself.  But it will be at the expensc
of his creditors or at least in violation of their rights. They
have a right to insist upon the appropriation of his property
to the payment of his debts without any further delay than
such us is necessary and inevitable.  He has no more right to
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delay the sale of his property than he has to postpone the col-
lection of its proceeds or their distribution among his creditors.”

And again, at page 546, he declares that “we must adhere
to the spirtt of the later decisions and hold THAT A DEBTOR CAN GO
NO FARTHER THAN TO DIRECT THE APPROPRIATION OF HIS PROPERTY,
AND SELECT THE PEKSON WHO IS TO CONVERT AND APPLY IT.”

It will be observed that in the case last cited the right to
the exercise of discretion, as to the sale of the property as-
signed, was not expressly vested in the assignee, but he was
only authorized to sell and dispose of the property at such
time or times and in such manner as should be most conducive
to the interests of the creditors. But the objection to such a
provision was, that the power to determine what time and
manner of sale would be most conducive to the interests of
the creditors, would be effectually left to the determination of
the assignee. 10

The provision under consideration is far more objectionable
than that in Jessup vs. Hules. It in the first place provides
that the assignee shall, with all convenient diligence, sell and
dispose of the assigned property. By whom is this question
of convenience to be determined ? By the assignee alone. It
is equivalent to an authority to sell when he pleases. Should
he happen to be engaged in other business requiring his exclu-
sive attention, he would be authorized, under such a clause, to
delay making the sale any indefinite period of time, until his
other husiness had been disposed of. Under such an assign-
ment, should application be made to the courts to hasten a
sale, the assignee might well answer, that by reason of his
own private affairs engrossing his whole time, he had not
found it convenient to sell, and it would not be convenient for
him to do so for any length of time which he might name.
The assignee is to judge of what suits his convenience, and not
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the courts. And they would have no right, either at law or
equity, in the absence of fraud, to control his discretion, and
thus the creditors are indefinitely delayed. The manner of the
sale is also left to the assignee’s discretion ; he is to determine
what manner is most beneficial. The diligence in collecting
the debts assigned is also left to his judgment. He is to collect
‘them with reasonable diligence. In determining what diligence
is reasonable, the creditors may be indefinitely and injuriously
delayed. Such a provision entirely changes the daties of the
trustee and exempts him from a liability which, without it,
the law would impose npon him. It is the duty of trustees of
choses in action to take every necessary step, by suit or action,
or otherwise. for vealizing the chose in action without delay.
And if the funds be lost from their negleet of this duty,
they will be held personally responsible for the loss, although
they acted without any improper motive.

 §

Cuffrey vs. Darby, 6 Ves. 488.
Muclklow vs. Fuller, Jac. 198.
Powell vs. Lvans, 5 Ves. 839.
Tebbs vs. Carpenter, I Mad. 290.

But if’ a discretion be left to the trustee, and in the bona
fide exercise of that discretion he delay the realization of the
property, the court will not fix him personally with the loss

thus occasioned.
Buaton vs. Buzton, 1 M. & Cr. 80.

ITill on Trustees, 447.

-1t is manifest that such a provision falls directly within the
spirit and policy of the statute of fraud. It often occurs that
the entire property assigned consists in notes, accounts and
other evidences of indebtedness. The time when the creditors,
for whose benefit such an assignment is made, receive their
‘pay, depends upon the time when those choses in action are
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collected. The law would compel the utmost diligence, hut
such a provision leaves the whole matter to the Judgment of
the assignee; in the exercise of that judgment the collection
of the demands assigned may be indefinitely postponed; thus
are the creditors delayed ; the parties against whom they are
held may become insolvent: the loss falls upon the creditor.
It is no answer to say that the courts can hasten the exercise
of this discretion. This right has been sometimes assumed,
but it does not exist ; and hence, there is but one method by
which these evils can be avoided, and that is by invalidating
such an assignment altogether.

We insist, also, that such a provision in an assignment as
authorizes the assignee to sell and dispose of the assigned
property upon such terms and com]ltmns as in his ]ud"ment

may appear best, and most for the interest of the parties con-
cerned, falls directly within the operation of the general prin-
ciple for which we contend; confers expressly upon the as-
signee a discretionary power as to the time and manner of sale,
and hinders and delays creditors. Upon this particular point
there is some conflict of authority; and we think it can be
clearly shown that authorities sustaining assignments of that
character proceed upon an eutirely erroneous basis. Such a
provision has, however, been held to invalidate an assignment
in several cases. The question was directly presented in Keep
vs. Sanderson, 2 Wis. 59, and in delivering the opinion of the
Court in that case, CRAWFORD, J., holds this language :

“ The judgment of the assignee is here made the crite rion
by which his authority and discretion in regard to the sale
“and disposition of the assigned property is to be measured.
¢ It is competent for debtors in failing circumstinces to make
yan assignment of their property for the payment of their

¢ debts, but in so doing they are not at liberty to restrict the
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*Tliability of their assignee, or extend his powers beyond the

* limits which are prescribed by law, because the effect of
¢ valid assignment is to place the property beyond the reach
o courts resorted to by creditors

¢ of the ordinary process of th :
1ce the liahility of the assignee

¢ to enforce their claims, and her
* to those creditors ought not to be curtailed beyond that pro-
¢ vided by law, at the mere volition of the “assignor and as-
¢ signee.” : '

= Suppose that i the Judgment of the assignee ¢ would be Lo
< the best interests of the parties concerned lo dispose of any por-
tion of .the properly on credit, could il be truly said that under

s this instrument he has not the power to do so 2 We think it could )

< not.. because the language vsed i the deed — = upon such lerins
Cand condilions’ — is sufficiently comprehensive to include the
< power to sell upon eredil. A sale s either for cash or upon
s eredit’; and the price agreed upon, as well as the time at
‘ which the payment shall be made, is necessarily included in

‘ {he terms and conditions of the sule.

Vide LeRoy vs. Beard, S How. 451.

¢ At the last term of this Court, in the case of Hutchinson
v ot al. vs. Lord, 1 Wis. R. 286, we held that an assignment for
¢ the benefit of creditors, which empowered -the assignee to
¢ sell “upon such terms and for such prices,” was eqaivalent
*to a power to sell upon credit, and we think the reasons as-
“signed by us for our conclusion in that case ave equally ap-
“ plicable in this. -Whenever the assignee can, within his
“authority, postpone the payment of the price of assigned
< property sold by him, he thereby necessarily delays the cre-
¢ ditors interested in such assigned property, in the collection
¢of their demands, and.inasmuch as the “ussignor must be
¢ deemed to have intended the legal consequence flowing from
"every provision contained in his assignment, such as that of

-
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* which we now treat, must be taken as evidence, apparent on

“ the face of the instrument, of the intent with which it was
¢ executed.”

In [[u/r///nson vs. Lord, 1 \Vlb "“) the s same lul(- was held.
and applied to an a%lnmnvnt ,\uthou/mu the d\*l“llu‘ to sell

“upon such Zerms, prices,” &e.

The same question was directly presented in Selufeld .
Abernethy, 2 Duer, 536.  The opini'm\ of the Court, delivered
by Mr. Justice Dugr, states, as we clam, the correct principle.
He says: ‘

¢ The Court of Appeals, in revising the judament of this
< Court. in Nicholson vs. Leavilt, has established the Uocetrine.
¢ that an assignment made by an insolvent debtor for the ben-

-~

ofit of his creditors, is. upon its face, fraudulent and void,

-~

when, by its terms, a diseretionary power is given to the as-

-

sienee, by the exercise of which the immediate conversion

-

of the property into money, or the immediate distribution of

-

the proceeds of its sale among the creditors, may be pre.
vented or delayed. Such'a provision. it seems, is conclusive

-

.

evidence of an-intent to ‘delay creditors, and an intent to
delay creditors, it also seems, is-equivalent to an intent to de-

.

fraud them.

« The discretipnary power given to the trustee in the assign-
ment, which, on the sole ground that it contained the power,
was set aside as fraudulent, in Nicholson vs. Leavitt, was that
of selling the property assigned for “cash or upon credit.’
¢ The authority of the tr ustet in the cse now hefore us, is to sell

- the property ‘upon such terms and conditions as in his judg-

IS

-~

-~

“ment may appear best and most for the interest of the par-
¢ties concernzd’ The words ave not the same; but, we ap-
¢ prehend, that in the meaning there is not the slightest dif-




48

ferenice. ¢ Terms and conditions ' can only mean terms and
“ conditions of piyment; and unless in connexion with the
¢ words that follow in the clause which we have quoted, they
‘ convey, by a necessary implication, a discretionary power to
“sell upon credit, they are absolutely without significance or
‘ purpose ; they are not merely superfluous, but senseless.

‘ The objection is not met by saying that, as a sale upon
* credit is an illegal act, the Court will not presume that the
“ discretion thus given will be exercised. The question is not
¢ whether the discretion will be exercised, but whether it was
‘meant to be given by the words that are used; for, as we
¢ understand the decision- of the Court of Appeals, it is the
“intent of the debtor to delay his creditors, as manifested by
“ his grant of the discretionary power — not the probability or

‘improbability of the future exercise of the power—- that .

“ vitiates and nullifies the assignment.

* It may be true that when there are several modes of exer-
‘ cising a discretion, one of which is prohibited by law, the
“others not, in order to sustain the grant it will be presumed
* that lawful authority only was given. But the difficulty in
“ this case is, that if you take away the power to sell upon
‘ credit, no discretion remains. since there can be no exercise
“of a discretion as to the terms and conditions of a sale, when
*it 18 for cash and cash alone that the sale can be made ; there
“is no discrétion where the duty is single and imperative:

‘ We repeat, then, that the question relates onl v to the intent
“of the debtor granting a discretionary power, as evidenced
‘by the terms of the grant; and that, in this case, the debtor
‘ meant that the assignee should sell the property upon credit,
“if in his judgment that course would be most beneficial to
¢ the parties interested ; and that this intent is 1h:1nif'est from
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“the terms he has used, we think it is impossible to doubt.
‘We can perceive no reason for giving to the words of this
“assignment a different construction from that which would be
“givan to the same words in an ordinary power of attorney.
“ When the power given to the attorney is to sell real or per-
¢ sonal property upon such terms and conditions as he may deem
“most for the interest of his principal, the validity cf a sale
“made by him in good faith upon credit, we apprehend. has
‘never been doubted. The sale, however, cannot be valid,
‘unless the words embrace and convey the authority.”

In Kellogg vs. Slawson, a different view was taken, and in
delivering the opinion of the Coust, PARKER J., says :

“Tt is certain, that the ¢ terms and conditions’ on which the

‘ property is to be (11\[)(‘\(‘(1 of are left entirely to the discre-
“tion of the assignees. DBut that discretion is to be exercised
¢ within legal limits. The law inmplies a restriction not in-
serted in express words. It will mot defeat the instrument
by inferring that the assignor contemplated an illegal act.
There is no express authority given in the assignment to sell
on credit or do any other illegal act; and there is ample room,

-

PN
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.

«

within legal limits, for the exercise of the discretion con-
ferred. * =¥ # The language of the assignment can be
abundantly satisfied by a construction that shall support the
instrument, and in such cases the rule is well settled that a
construction shall not be given which shall defeat it. If the

-~

-

-~

-~

“oeneral authority given in the assignment is to be regarded
£

-~

as contemplating and authorizing a sale on credit, it authori-

~

zes equally any and every other. illegal act ; such as disposing
of it by lol"-‘ry or at a raffle ; making the sale a cover for
‘usury ; agreeing with the assignee himsell” to keep possession,

C

and dispose of it for his own benefit, &e.  All these illegal
< things might be done under the bread authority to sell and

-~

.
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¢ dispose of the property on guch terms and conditions s i
¢ the judgment of the assignees might appear best, and a design
‘to do them may, with as much propriety, be imputed to the
* parties to the assignment, as & design to sell on credit.”

With reference to this opinion, it is first to be observed that
it is conceded that the terms and conditions on which the prop-
erty is to be disposed of are left entirely to the discretion of
the assignees. Hence there can be no question raised but that
the assignment; by its terms, confers upon the trustees a dis-
cretion as to the time and the manner of sale Now, it cannot
be questioned that any discretion which the assignor might be
allowed to vest in his ussignee, it would be perfectly proper
for the assignee to exercise. If it is legitimate for the debtor
to authorize his trustee to sell upon such terms as he pleases,
the assignee most clearly has a right to exercise his own judg-
ment as.to the terms upon which he shall sell. If it is legal
to authorize a discretion, it is legal to exercise it; and the
only ground upon which the exercise of such discretion .could
be declared to be illegal would be that it was illegal in the as-
signor to confer it. What, then, was the effect of the discre-
tion authorized by the assignmeunt ? That is to be determined
by the meaning of the words conferring it ; and hence, if the
word terms, as used in this connection, would authorize the
assignee fo sell upon a credit, most certainly the authority so
to sell is conferred, as it is “a gencral principle, applicable to
all instruments or agreements, that whatever may be fairly
implied, from the terms or linguage of an instrument, is, in
judgment of law, contained in it.” i

10 Wendell 250.

The word ¢erms is certainly broad and comprehensive enough
to authorize a sale upon credit. Thus, in LeRoy vs. Beard, 8
Howard’s Rep. 451, Mr. Justice Woopsury, in defining the
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power granted by a letter of attorney, in which the agent or
attorney was authorized to sell lands “on such ferms in all
respects as he deems advantageous,” lays some stress on the
word Zerms. He says: “ Terms is an expression applicable to
the conveyance and covenants to be given, as much as to the
amount of and &ime of paying the consideration.”

BouvIER, in his law dictionary, has it thus : “Z%rms, in con-
tracts : This word is used in the civil law to denote the space
of time granted to the debtor for discharging his obligation ;
these are express terms resulting from the positive stipulations
of the parties, as where one undertakes to pay a certain sum
on a certain day.” As applied to estafes, he defines it thus:
“ The limitation of an estate, as a term for years, for life, or
the like. The word term does not merely signify the Zime,
but the estate also, and interest that passes by that lease,” &e.
Again he says : “ Ters — Practice:  The space of #me during
which a court holds a session.”

WEBSTER defines it thus: *“1. A limit; a bound or boun-
dary ; the extremity of anything ; that which limits its extent.
2. The time for which anything lasts; any lmited time. 14.
In contracts, terms in the plural are conditions, propositions
stated or propositions made, which, when assented to or ac-
cepted by another, settle the contract and bind the parties. A
engages to build a house for B for a specific sum of money in
a given time ; these ave his lerms.”

The word conditions has a meaning equally broad and com-
prehensive. Wepster defines it to be the * terms of a contract
or covenant; terms given or provided as the ground of some-
thing else ; that which is established. or to be done, or to hap-
pen, as requisite to another act.” In contracts of sale it may
relate to the time of payment of the thing sold ; the price and

S —— |
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the time for its payment are essential conditions in all cou-
tracts of that chavacter. Thus, in Zagedorn vs. Laing, 6. Taunt.
162, :l.mong the conditions of the sale was one providing that
the price should be paid on or before delivery.

It is a universally recognized rule that where a power of

attorney authorizes the agent to sell, upon such Zerms as he
may deem best, he has the right to sell upon credit.  What,
indeed, are the terms of every contract of sale 2 Simply the
price to be paid for the thing sold and the #me when that price
is to be paid. Under such a provision as we are now consider-

ing the assignee, upon the sale of the property, has express
authority given' him te fix and determine the terms and con-
ditions of the sule; a contract made by him differs in no respect
from a contract of sale made by any other person, and the 7/me
when the price is fo be paid is as much a part of the terms of a
contract as the price itself. = This price must be paid either at
once or a future day to be agreed upon between the parties.
I€ it is to be paid dumediately it is because the terms of the
contract so require it if at any fulwre day it is because it is
so stipulated in the agreement. The right to determine
whether payment shall be at once made or in future is vested
in the assignee, and follows of a very nccessity from his right
to preseribe the terms of the contract by which he sells  The
sale is for cash in either event. In one ease the cash is to be
paid immediately, in the other at a future time, fixed by agree-
ment of the parties and embodied in the terms of the contract.

The effect and operation of such a provision in an w@2reement,
then, is simply this : That the debtor by the deed vests in the
assigitee the title to his property in trust for certain purposes.
The assignee is authorized to make contracts of sale of the
property ; he is not only authorized to make the contract, but

e
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also to prescribe and fix its terms — there is no limit to his
discretion ; his right is as complete under such an ‘authority
to fix all the terms of the contract as any one of them.

In the absence of any such provision, it is true that the law
would, to a certain extent, regulate the terms of the sale; but
if the right vests in the assignor to confer that power upon the
assignee, the courts have no control over him, and the making
of the contract, the price to be paid and the time when, are left
entirely to the discretion of the assignee. That this is so, is
practically conceded by the opinion of Judge Parker. In at-
tempting to show how such a discretion might be legally ex-

ercised, he says:

“ The assignees were at liberty to sell at public or private
‘sale ; in large or small quantities; or one article with the
¢ privilege of taking more of the same kind at the same price.
¢ They mdght require a cerlain per centage to be puid at the time
“of the bid, and the balance on delivery, and might prescribe the
“lime and place of delivery in gross or in parcels.”

Now this is nothing more nor less than the right to fix the
time of payment; in other words, to give credit. Supposing.
in case of a sale of the goods at auction, the assignee should
require, as one of the terms and conditions of the sale, the
payment in cash, immediately, of fifty per cent. of the amount
bid, and the payment of the balance in six months thenee, at
which time the goods should be delivered : Is not this giving
credit for the balance ? Ts it not postponing the time of pay-
ment?  The assignee would certainly be bound by the terms
of such an assignment. e would be obliged to hold the goods
for the person making the bid; he could dispose of them to no
other person. Call such an authority by whatever name we
may, the creditors rre thereby delayed. A distribution among
them is postponed until the time fixed by the assignee has ar-
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“cions in regard either to the probable intention of the parties
¢ contracting or to the probable changes which they would have
‘made in their contract had they forescen certain contingencies,
“ Whenever the words are clear and definite, they must be un-
¢ derstood according to their grammatical construction and in
“their ordinary meaning. TFor such, it is natural to suppose,
‘is the intention of the party using them.”

The general principles governing the construction of con-
tracts, are most clearly stated in Powell on Contracts, page 327.
He suys: :

“ The intent of the parties to a contract or.agreement is to
‘be gathered from external signs and actions; for whatever
¢ difference there may be between a man’s internal sentiments
‘and external expression. he must.in his ordinary transactions
“ with mankind, be considered to use signs according to their
* common acceptation ; lhere could be no such thing as an obli-
‘ gation if @ man might afic what interpretation he pleased to his
*signs, and pretend that he meant to use them djfferent from their
“received acceptation. ¥ ¥ F  The signs of the intentions
*of men aré of two sorts, namely : words and actions.  As to

¢ positive words : The rule seems to be, that ‘unless there he
‘ most decisive reasons which lead us to conjecture the intent
‘was otherwise, they are to be understood in their proper and
*most lenown signification; not the grammatical one which regards
*the etymology and original of them, but that which is vulgar
“and most in use; for use is the judge, the law and the rule
“of specch.”

And the cases in which the ordinary import of words may
be restrained ave thus stated by the same author, at p. 387 :

“ Tirst, where there is an original defect in the will of the
‘ speaker, so that it is not co-extensive with his words. And,




“secondly, where there is some collateral accident inconsistent
¢ with the speaker’s design.”

And again, at page 395, the rule is thus stated :

“If there be in the terms of a contract any obscurity or du-
¢ biousness which cannot be cleared up by the intention of the
¢ contracting parties or any other circumstance, and all other
‘ rules of exposition of words fail, then the construction ought
¢ to be against him who ought to have explained himself or
“made the other have delivered himself fully ; and, therefore,
“he who is obliged ought to speak clearly, or otherwise in gen-
*eral the other party has a right to explain the cause for his
“own advantage.”

And again : In ZLowber vs. LeRoy, 2 Sand. 220), SANDFoRD.
J., in construing the meaning of the words “ assets ” and “ma-
chinery,” says :

“ The folly or the wisdom of the contract, as one or another
* construction might be placed upon its terms, would be a dan-
¢ gerous element to introduce into the interpretation of agree-
‘ments. It suffices for this case that whatever were the views
¢of the parties, they have expressed their agreement in terms
‘ too plain to be doubted or misunderstood.”

In Chitly on Contracts, page 29, the rule is thus stated :
“ The plain, ordinary and popular sense or meaning of the
* terms adopted by the parties shall prevail.”

See also Me Williams vs. Martin, 12 Serg. & Rawle, 269.
Hawes et al. vs. Smith, 12 Maine 432.
White vs. Swath, 33 Penn. State 186.

It must be borne in mind that the simple question to be de-



{ermined in the construction of all such clauses in assignments
is, whether it authorizes the assignee to exercise diseretion as
to the time and manner of the sale or distribution among the
creditors. The point is not whether he will exercise it or not,
lSut whether, under the power conferred'upon him by the lan-
guage of the instrument, he might do so. The vulid.ity of Fhe
assignment 1s determined by the intent of the party in making
it. That intention when the agreement ‘has been reduced to
writing is evidenced by the agreement itself. If there isany am-
biguity or uncertainty in the language used, then the assign-
ment is to be strictly construed against the party making it
and in favor of the creditors. If the words used are unam-
biguous they are, as we have seen, to be construed according
to their apparent import, and if the popular understanding of
these words would authorize the assignee to determine when
the property should <be sold, the conclusion is inevitable that
the assignor intended to confer that authority, and the intention
to vest in an assignee the right to exercise such a discretion,
wherever it is apparent upon the face of the instrument, is
construed by the courts as conclusive evidence of an intent to
hinder, delay and defraud creditors, and that the assignment
is made for that purpose and is therefore, as to those creditors,
void.

The construction adopted by Judge PARKER. in Kellogy vs.
Slawson, if carried out to its legitimate consequences and fully
applied, would sanction the very assignments which were held
invalid in the case of Woodburn vs. Mosher, which was cited
and approved by him. The assignment in that case directed
the assignees to sell within “ convenient time, as to them should
seem meet.”

Now, if the rule, that it is not to be presumed that the as-
signee will do an illegal act, is to be adopted, without reference
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to the language of the power under which he acts, it is certain-
ly as legitimate to infer that the word convenient contemplated
an immediate sale, and the word meet contemplated & purely
legal exercise of his judgment, as to presume that the authority
to sell on terms and conditions, to be fixed by the assignee,
contemplated only legal terms and conditions. If the word
“terms” can be so warped and distorted from its true meaning
as to embrace simply the prices for which goods are to be sold
aund the quantities, we might quite as well say that the word
“convenient” was intended to mean the proper time, and we
should, therefore, presume that the assignee would
that it was convenient to sell without delay.

determine

And so in Jessup vs. Hulse, supra, the assignee was author-
ized to sell at such time and in such manner as should be most
" conducive to the interests of the creditors. Adopﬁng Judge
PARKER’s reasoning we would be ‘bound to presume that the
assignee would do so, on the principle that the language might
dllow of it.

The vruth is, that the construction adopted in Kellogy vs.
Slawson is forced and unnatural The principle thereby es-
tablished is entirely inconsistent with the previous and subse-
quent rulings of the same court. Ciurried ought to its legiti-
mate consequences it would allow any extent of discretion to be
vested in the ussignee, and entirely overlooks the important
fact that courts will not conjecture whether the assignee wil/
exercise the discretion to the delay of creditors, but will deter-
mine the validity of the contract upon the ground simply as
to whether he might so exercise it under the language of the
instrument creating his trust.

But again : Judge PARKER says, in referring to the discre-
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tion conferred by the language of the assignment he was con-
sidering :

‘ But that discretion is to be exercised. within legal limits.
¢ The law implies a restriction not inserted in express words,
‘It will not defeat the instrument by inferring that the as-
‘ signee contcmplated an illegal act.” '

The answer to this position is obvious, and we have in a
great measure- already given it, viz : That where the assign-
ment confers discretion as to the time and manner of sale, its
exercise to the full extent of the power conferred is nof illegal,
provided the clause itself is legal. So far as the assignee is
concerned, he is protected from all responsibility for his acts
by the instrument under which he acts. That the power to
make a contract of sale, and prascribe the ¢ terms and condi--
tions” of the contract, confers an unlimited discretion as to
those terms, cannot he doubted. It comes within every rule
of full discretionary power as defined by the courts.

“ The term discretionary power” (vide Hill on Trustees, p.
484) ““ carries with it its own meaning. Wherever an author-
‘ity is-given to frustees which it is either not compulsory
‘upon them to exercise at all, or, if compulsory, the #ime or
“ manner or extent of its execution is left to be determined by
“ trustees, that is obviously a discretionary power, though the
¢ extent and nature of the discretion may vary in each case.
¢ F ®ow # A discretionary pewer may be conferred on
¢ the trustees either by the express terms of the trust. or by
“implication from the nature of the duty imposed on them.”

It is somewhat difficult to determine the meaning of Judge
PARKER in saying that the discretion is to be exercised within
legal limits. After the right to confer a discretion‘is ence con-

\
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ceded, the only legal limit to its exercise is found in the as-
signee or the language conferring it. In the absence of fraud,
the act done under virtue of such diseretionary power can only
be rendered or made illegal upon the ground that the instru-
ment conferring it was illegal. If he is to be understood as
meaning that the courts could or would-control such discretion,
he is then clearly and unquestionably in error. And it is be-
cause courts cannot control the assignee in that respect, act-
ing under an assignment authorizing it, that the courts have
vepeatedly declared that the assignor had no right to confer it.

“ As a court of equity will not in general assume the exer-
ccise of a discretionary power vested in trustees, so it will not
“interfere to control the trustees acting bona fide in the exer-
¢ cise of their discretion.” .

Potter vs. Chapman, Ambl. 98.

Pink vs. DeThuisey, 2 Mad. 157, 162.
French vs. Davidson, 3 Mad. 396.
Clark vs. Parker, 19 Ves. 11.

The same doctrine is well established in this country. Thus,
i Huwley vs. James, 5 Paige 485, the Court say :

 “The amount of the commissions to be allowed to Augustus
¢ for collecting the rents and profits of the estate s, by the 22d
¢ clause of the will, submitted to the discretion of the other
‘trustees. This discretion they may exercise from time to
‘time in reference to the trouble,and expense of the duty to
*be performed, and so long as the discretionary power of the
* trustees is exercised in good faith this court has no right to
¢“interfere to control its exercise.”.

Again in Cockran vs. Paris, 11 Gratt. 356, the Court say :
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“w A court of eAqui.ty will not, in general, assunie the exercise
¢of a discretionary power vested in a trustee, nor interfere to
“control the trustees acting fona fide in the exercise of their
¢ discretion.”

The same,priuciple was also distinctly recognized in Niclol-
son vs. Leavitt, wherein Judge GARDNER expressly denies that
courts have any such power, and argues the necessity of its
exercise as good reason to prohibit the power which would
give rise to it. .

See also Morton vs. Southgate, 28 Maine 41.
Littlefield vs. Cole, 33 Maine 552.
Leavitt vs. Buwrne, 21 Conn. 1.
Bunner vs. Storm, 1 Sand. Ch. 357.
Arnold vs. Gilbert, 3 Sand. Ch. 556—
+id. 623.

Gochenaver vs. Froelich, 8 Watts 19.
Cloud vs. Murtin, 1 Dev. & Batt. 297.

; ~ Cowles vs.- Brown, 4 Call 477.

The words ““and convert the same into money,” which follow
such clauses in an assignmént, cannot, we think, limit the dis-
cretion conferred.” The duty of converting the property into
money is expressed or implied in every assignment, since.
where the creditors are to be paid in money, such a conver-
sion must of necessity precede the payment.

92 Duer 539.

We also claim that the decision in Kellogy vs. Slawson is

directly opposed to the more recent authorities in the State of
New York.

In Dunham vs. Waterman, 17 N. Y. Rep, alveady cited, it

\
i
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is expressly held, by Mr. Justice SELDEN, that neither the will
nor the discretion of the assignee can be substituted for that of
the creditors or the courts. The same doctrine is recognized
and enforced in Jessup vs. Hull, in Burdick vs. Post, Nichols
vs. MecEwen, and is indeed the general rule now established in
that State for the construction of assignments.

In Brigham vs. Tillinghast — 3 Kernan 215 — Kellogg vs.

" Slawson was alluded to; but in that case the Court expressly

say that they confine their decision to the mere question as to
the right of the assignor to authorize the assignee to convert
the property into “available means.”

The opinion in Kellogg vs. Slawson was delivered by Judge
Parker. No other opinion was delivered in the case. He was
a member of that court by transfer from the Supreme Court
of that State, and was never a judge of the Court of Appeals.
The same question has never since bzen directly presented to
the Court of Appeals, and the manner in which it was then
determined is manifestly in conflict with the spirit of the later
decisions of the same tribunal. It cannot, at all events, be
regarded as authority here; and since the reasoning of the
Court in Nicholson wvs. Leavitt has been adopted to its fullest
extent and in its broadest meaning by the Supreme Court of
this State, in Bowen vs. Parkhurst, supra, it may be regarded
as having been virtually disapproved.

So far, also, as the mere question of construction is con-
cerned, it is. important to note the difference between the
statutes of the State of New York and this State, with regard
to fraudulent conveyances. In the former State, fraudulent
intent is, by express statute, in all cases made a question of
Jact. In this State no such imperative rule prevails; and a
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material distinetion exists between fraud in fact and fraud in
law. Upon this point the quthorities are uniform.

Howell vs. Edgar, 3 Scammon 417.
Ramsdell vs. Stgerson, 2 Gilman T9.
Conliling vs. Curson, 11 Illinois 503.
Nesbitt vs. Dighy, 13 Tlinois 387.
Dayis.vs. Ransom, 18 Illinois 396.

In this State, an assignment made in malice, fraud, &ec., to
the purpose of delaying, hindering or defrauding creditors, is
equally void as one made to that snfent. Purpose is defined
by Webster, end, effect, consequence. If, therefore, an assign-
ment might, by its terms, have the e¢fect or consequence to de-
lay, or result in hindering or delaying or defrauding creditors;
it is obnoxious to the statute, and, as to those creditors, void.

In the light of the authorities; in view of the manifest
tendency of courts against voluntary assignments with pref-

erences — the injustice perpetrated by them, and the source
from which that injustice especially springs -— we would state

as a rule sustained by the authorities, and especially adapted
to prevent the evils attendant upon instruments of this char-
acter, the following :

THAT ALL ASSIGNMENTS EMPOWERING THE ASSIGNEE
TO EXERCISE HIS DISCRETION AS TO THE TIME WHEN OR
THE MANNER IN WHICH THE ASSIGNED PROPERTY SHALL
BE DISPOSED OF, OR AS TO THE TIME OR MANNER IN
WHICH THE AVAILS OF THE ASSIGNED EFFECTS ARE TO
BE DISTRIBUTED AMONG THE GREDITORS, 1S, AS TO CRED-
ITORS, VOID; AND THAT A DEBTOR CAN GO NO FARTHER
THAN TO DIRECT THE APPROPRIATION OF HIS PROPERTY
AND SELECT THE PERSON WHO IS TO CONVERT AND
APPLY IT.

-
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Upon every consideration of vublic justice and of individ-
ual right, the adoption and recognition of such a principle as
that for which we contend would seem to be imperatively de-
manded. Experience has abundantly demonstrated the fict,
that a very grave error was committed when they were at first
sanctioned. Originating at a period of commercial and pecun-
iary embarrassment, the courts so far relaxed the rigor of the
law, upon the assumption that equality was equity ; and even
those early cases never contemplated any thing further than
an entire, complete and unqualified appropriation of the debt-
or’s effects to the payment of all his creditors in equal propor-
tions.  No sooner, however, was the right, to give preferences,
once conceded, than it was converted into an engine of fraud,
and against which the courts have been ever since contending.

Confined to the simple purpose ,(3(':1p|)1’opriul'ing the debtor’s
property to the payment of his débts in the order which he
may appoint, and under the control of the courts, they are
shorn of much of their power for mischief. The assignee is
usually the friend of the debtor and selected by him with
special reference to the control which the debtor can exercise
over him, nursing the estate for his benefit, and exercising
whatever discretion is conferred upon him to the sole benefit
of the -assignor. It is from the exercise of that discretion that
in the great multitude of cases the creditors are defrauded ; it
is the fountain head from which, in a great measure, the evils
of assignments have their origin —it is impossible to correct
the evil in any other way, than by striking at the root of the
difficully and denying the right to confer discretion altogether..
It is impossible to take any middle ground that will meet the
difficulty. - The courts: are powerless in the premises so long
as the right is permitted to exist at all. Under the principle,
for which we ‘contend, no arbitrary rule will be imposed upon
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the assignee, but he will proceed in the line of duty which the
dourts will mark out for him; and will exer
is the courts, with a full under
necessities of the case, and a reg

1d to the rights and interests
of all parties concerned; shall direct- 7

1

\

"' Such a principle is not introdu . .
administration of justice in this respect, but is simply carrying
out, in its letter and spirit, a, statute deriving its sanctions
from an enlarged experience, approved by the wisdom of gen-
erations of the most enlightened jurists and statesmen, inti-
mately interwoven into the texture of the common law, and
everywhere recognized as essentially necessary for the protec-

tion of the public against losses resulting from fraudulent con-

veyances and transfers of property. The doctrine for which
we insist, distinetly recognized snd fully applied, brings us
back to that point from which the courts of sister States re-
gret that they have ever depavted. fri

The very name of assignment, for the benefit of creditors,
has become a byword and reprodch to our jurisprudence ; and

our courts witness, daily, the fraudulent debtor placing his”

property practically beyond ‘the reach of his creditors, and
bidding them defiince, under its convenient shelter. It is the

plain and manifest duty, as We‘doubt not it is the disposition, 4

of our courts, to relieve the law from such a reproach, to the

fullest possible extent The dischar@ of that duty in the’

State of Illinois is comparatively easy. We are not, as in the
State of New York, bound té sustain voluntary assignments
with preferences, by any long line of adjudicated cases. We

are comparatively unshackled by precedent, and at liberty to

consider the subject as a new and open one. “We have (say
| . . 1 / y % . X
‘ the Supreme Court, in Bowen vs. Parfhurst ) no law in this

cise such a discretion
standing of all the facts and

cing any new element in the
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¢ State expressly authorizing voluntary assignments ; but they
¢, have been generally upheld for the benefit of creditops— 7z.cve,r
<10 their disadvantage.” And when it is considered that the
commercial interests of our State arerapidly developing them-
selves into a power and acquiring a proportion which place
thern second to none- other; that the commercial prosperity
and advancement of any people is dependent in a great measure
upon the security which the law guaranties them against all
contrivances calculated or tending to embarrass the creditor in
enforcing his demands against the debtor : and that wherever
that feeling of security does not exist, trade and commerce
invariably languish, and enterprise in those channels is checked
and restrained, the line of duty and policy in the direction we
have named would seem clear and open.

We have the benefit of the experience of those older States
in which voluntary assignments, as an experiment upon and
departure from the principles of the common law, have cecome
settled by precedent, and that experience, s testified by their
courts, is unanimously against them. The courts of those
States, in view of the mischiefs which have resulted from
them, and the frauds which are perpetrated under their cover,
are unanimous in regretting that they were ever permitted at
all, and, vo avoid all those difficulties as far as possible, are sub-
jecting them to the most rigid scrutiny and confining them
within the narrowest possible limits. :

The principle which we claim is recognized by authority and
sanctioned by experience — would still give to the unfortunate
but honest debtor all the privileges he would deserve ; all, in-
deed, that an honest man would ask, and quite as much as a
dishonest man should have It wouldstill leave all the benefits
to be derived from such instruments intact and rid them of
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their evils. It would leave their capucities'for Ny just of
honest purpose unimpaired, and would deprive them of their
powers for mischief; it would -Suf'ﬁciently protect the debtor
and at the same time place the creditor in such a_ positioy that
his rights should be properly insured ‘and caved fop, The
courts would be, under sugh a rule, the }nediator between
debtor and creditor, and caring for and protecting the interests
of both ; and not, as under a different rule, placing the cregitoy
at the mercy of a capricious and unlimited discretion, to be ex-
ercised by an individual who, from his very position, is neces-
sarily controlled by influences adverse to them. Tt would save

the community from a vast volume -of lgsses, daily inflicted’

upon them. It is, finally, “a’ policy dictated by every ‘con.
sideration of justice and reason, and must therefore beadopted.
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In addition to the: suggestions s - the argument liorewith .
mitted; T Have:deomed itproper to add-afew: remarks with reference to
the effect of the authority:conferred WRON:the assignao to eell at public
or private sale; ashemay: deem most:advisakle.

We have already seen, that wherever a diseretion is vested by the
torms of the instrument under which he acts, upon the assignee, that
tlie ereditors nor the Courts can control'or regulate its exercise :
et that an assignee might be justified, even in case “'ll(:l'(:
No express authority is conferred, iT} ‘Selling at public auction or private
sale, can have no weight in determmmg. the question presented in this
case, for the very apparent reason that, in the one case, the exercise of'
that discretion would be subject to the control of the creditors and the
Courts, and in the other case would be left entirely to the judgment of

neither
and hence the £

the assignee.
The evils which might result from an express authority vested in an
assignee to determine whether the praperty assigned to him ghould be

sold at public or private sale, are manifest.

Let us suppose, by way of illustration, that the property assigned
consisted of a large stock of merchandise,—the assignment is made for
the benefit of creditors. They have thdlegal interest in the property as-
signed, and the assignee holds merely for their benefit. With them
chould it beleft to determine when and how the property should be sold.
In the absence of any authority expressly vesting the right to determine
that question in the assignee, the creditors would unquestionably have
the right to insist that the property so assigned should be sold publicly
or at once, to the end that they might immediately realize the amount
ot their demands against the assignor. But if the diseretion be vested
in the assignee, he would have the right to determine that the assigned
property should be sold at private sale andat retail, and thus indefinitely
delay and hinder the creditors in the collection of theirdebts. The téme
when the creditors are to realize from the property depends essentially
upon the manner in which it was sold. The @mount to be realized may
also depend in a very great degree upon it. Thus a private sale at re-
tail would delay and postpone the time of distribution. In exercising
the right to sell either at public or private sale, the assignee, by virtue of
his diseretionary power, might determine to gell at auction, and thus re-
duce the amount to be realized. The difficulty rests in the fact that the
discretionary power vested in the assignee, is subject to no control from
creditors or Courts, and is a power which may be wielded greatly to the
injury of those for whose benefit the assignment is made.
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This question was distinetly presented and passed upon in U. 8. Cir-
cuit Court at Chicago, in the case of Howe et al. vs. Doty, and Judge
Drummond, following and adopting in its length and breadth the reason-
ing of this Court in Bowen vs. Parkhurst, adopted the principle which
we insist is clearly deduciblefrom the whole current of modern authority,
that the assignor had no right to vest in the assignee any discretionary
power as to the time or manner in which the assigned property should
be sold, and in applying that doctrine, held that the assignment was
fraudulent and void as against creditors.
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SUPREM

THIRD GRAND DIVISION,)
APRIL TERM, A. D. 1861. |

William H. Sackett and
HEdward Syres,

Plaintiffs in Error,

A LIN CHANCERY.

w

Aungustus G. Mansfield

and Anson Sperry,
Defendants in Error.

ABSTRACT OF RECORD.

Page1.] Pracrra — McHenry Circuit Court, March 18th, 1861.
Creprrors’ BiLL —- Filed February 14th, 1861 :

! Alleges that in the year 1859, plaintiff' recovered judgment in
the United States Circuit Court. Novthern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issnance
of writ of fieri facias, delivery to the marshal, and returned ‘no
property ;” that there is now due complainants the sum of $647.-49,
with interest from February 23, 1859 ; that Mansfield was in mer-
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o cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against ereditors ; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &ec.

BrLs asks that assignment may be declared fraudulent and void
as to creditors.

Tue Axswer admits judgment, execution and return ; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer..

MorioN FOR DECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVISION,)

)

APRIL TERM, A. D. 1861.

William IH. Sackett and
Hdward Syres,

Plaintiffs in Error,

VS. s IN CIHANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.

Page1.] Pracira —— McHenry Circuit Court, March 18th, 1861.

Creprrors’ Bint — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Tllinois, against
Augustus G. Mansfield for $647.49 damages :ll‘lsl] costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned *no
property;’ that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 ; that Mansfield was in mer-
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THIRD GRAND DIVISION,)

)

APRIL TERM, A. D. 1861.

William IH. Sackett and
Hdward Syres,

Plaintiffs in Error,

VS. s IN CIHANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.

Page1.] Pracira —— McHenry Circuit Court, March 18th, 1861.

Creprrors’ Bint — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Tllinois, against
Augustus G. Mansfield for $647.49 damages :ll‘lsl] costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned *no
property;’ that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry ¢shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &e.

BiLL asks that assignment may be declared fraudulent and void
as to creditors.

Tue Axswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorioN For DECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVISION, |
APRIL TERM, A. D. 1361. )

William H. Sackett and
Hdward Syres,

Plaintiffs in Error,

VS s IN CHANCERY.

Aungustus G. Mansfield
and Anson Sperry,
Defendants in Error. J

ABSTRACT OF RECORD.
Page1.] Pracrra — McHenry Circuit Court, March 18th, 1861.

Creprrors’ Birs —- Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Cirveuit Court, Novthern Distriet of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned ‘no
property ;’ that there is now due complainants the sum of $647.49,
with interest from February 23. 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &c.

BiLL asks that assignment may be declared fraudulent and void
as to creditors. :

Tur Asswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

Moriox For prcrik on Bill and Answer ; Denied, and Exception.

ERRORS ASSIGNED. .
G /@ ; / »4//&/@? oeecten &

A FZTZ7 LT

e e //ﬂ‘cf( W¢// sk

92//, R /Mo,/ o ey Bt e
e = // /KM /é/#/moa4w,// A/ )

77—/76 ol i /M/«/ / W»)
Aecece







Printed by BeAcn & BARNARD, 14 8. Clark St.

SRR BeM s « GO Tl

THIRD GRAND DIVISION,)|
APRIL TERM, A. D. 1861. |

William H. Sackett and
Hdward Syres,

Plaintiffs in Error,

VS, sIN CHANCERY.

Aungustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.
Page1.] Pracrrs — McHenry Circuit Court, March 18th, 1861.

Creprrors’ Birn —- Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff’ recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned ¢no
property ; that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &c.

BILL asks that assignment may be declared fraudulent and void
as to creditors. 0

>

Tue ANswir admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

Moriox For DECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVEISION, |
APRIL TERM, A. D. 1861. )

William H. Sackett and

Hdward Syres, _
Plaintiffs in Error,

VS. LIN CHANCERY.
Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.
Page1.] Pracrra — McHenry Circuit Court, March 18th, 1861.
Creprrors’ Biin —- Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff’ recovered judgment in
the United States Civeunit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issnance
of writ of fieri facias, delivery to the marshal, and returned ¢ no
property ; that there is now due complainants the sum of S647.49,
with interest from February 23, 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors; that it contains the follow-
ing provision : that the said Anson Sperry ¢“shall take possession
of the said property assigned, and shall, with all convenient dik-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &e.

B asks that assignment may be declared fraudulent and void
as to creditors.

Tue Answer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorioN ror DECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVISION,%
APRIL TERM, A. D. 1861.

William H. Sackett and
Hdward Syzes, )

Plaintiffs in Error,

VS. LIN CHANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.
Page1.] Puracira -— McHenry Circuit Court, March 18th, 1861.
Creprrors’ Biis —- Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned no
property;’ that there is now due complainants the sum of $647.49,
with interest from February 23. 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of Febrhzm‘y, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &e.

BiLL asks that assignment may be declared fraudulent and void
as to creditors.

Tue Axswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorioN For DECREE on Bill and Answer ; Denied, and Exception.
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TIHIRD GRAND DIVISIOI\',%
" APRIL TERM, A. D. 161.

William H. Sackett and
Edward Syres,

Plaintiffs in BError,

VS. \IN CIHHANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error,

ABSTRACT OF RECORD.
Page1.] Pracrra — McHenry Circuit Court, March 18th, 1861.
Creprrors’ BriL — Filed February 14th, 1861 :

Alleges that in the year 1859, pl
the United States Circuit Court, North

Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias

» delivery to the marshal, and returned ‘no
property ;” that there is now due complainants the sum of §647.49,
with interest from February 23, 1859 ; that Mansficld was in mer-

aintiff recovered Judgment in
ern District of Illinois, against




—
189
~

cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry ¢“shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &e.

BiLL asks that assignment may be declaved fraudulent and void
as to creditors.

THe ANswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorioN For DECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVISION,)
APRIL TERM, A. D. 1861. )

William H. Sacket; and

Hdward Ss=:es,
Plaghtiffs in Error,

VS. \IN CHANCERY.

Aungustus G. Mansfield
and Anson Sperry,
Defendants in Error. J

ABSTRACT OF RECORD.

Page 1.] Pracrra — McHenry Circuit Court, March 18th, 1861.
Creprtors’ BiuL — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned ‘no
property ;’ that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 : that Mansfield was in mér-




KN

cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &c.

BiLL asks that assignment may be declared fraudulent and void
as to creditors.

Tne ANswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorioN For DECREE on Bill and Answer ; Denied, and. Exception.
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THIRD GRAND DIVISION, |
- APRIL TERM, A. D. 1861. |

William H. Sackett and
Hdward Ssees, éw

Pilaintiffs in Error,

VS. LIN CIHHANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.
Page1.] Pracrra — McHenry Circuit Court, March 18th, 1861.
Creprrors’ BiLr — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for,$647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned ‘no
property ;’ that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the siid property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &ec.

BiLL asks that assignment may be declared fraudulent and void
as to creditors.

Tue Axswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

Moriox ror pECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861. |

William H. Sackett and
Edward Syres, bé,/b¢ e

Plaintiffs in Error,

Viss, >IN CHANCERY.

Augustus G. Mansfield
and Anson Sperry,

\ Defendants in Error. J

ABSTRACT OF RECORD.

Page1.]  Puacrra — McHeary Cireuit Court, Mavch 18th, 1861.

Creprrors’ Birr — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff vecovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and retwrned ¢no
property ; that there is now due complainants the sum of S647.49.
with interest from February 23, 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &e.

BILL asks that assignment may be declared fraudulent and void
as to creditors.

Tue ANswier admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorroN For pECREE on Bill and Answer ; Denied, and Exception.
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SUPREME COURT,

THIRD GRAND DIVISION, |

APRIL TERM, A. D..1861. )

William H. Sackett and
Hdward Sseres, \%O/M

Plaintiffs in Error,

Vs, LIN CHIANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.
Page1.]  Pracrea — McHenry Circuit Court, March 18th, 1861.
CrEDITORS’ BILL — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issuance
of writ of fieri facias, delivery to the marshal, and returned *no
property;” that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 ; that Mansfield was in mer-




cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against ereditors; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &e.

BiLL asks that assignment may be declared fraudulent and void
as to creditors.

Tue Anxswir admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

Moriox ror pECREE on Bill and Answer ; Denied, and Exception.
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Angustus G. Mansfield

Page 1.]

SlER R NERCC O R

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1861.

William . Sackett and

HEdward Syres,
Plaintiffs in Brror,

Vs. \IN CHANCERY.

and Anson Sperry,
Defendants in Error. J

ABSTRACT OF RECORD.
Pracita — McHenry Circuit Court, March 18th, 1861.

CrEprtors’ BiLn — Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issnance
of writ of fieri facias, delivery to the marshal. and returned ¢no
property;’ that there is now due complainants {he sum of SO47.49,
with interest from February 23, 1859 ; that Mansfield was in mer-




8\

cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an asswnment to Anson Sperry for
benefit of creditors, with plef'elenceb, and which assignment is
fraudulent and void as against creditors ; that it contains the follow-
ing provision : that the said Anson Sperry “shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the creditors, and

shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &ec.

BiL asks that assignment may be declared fraudulent and void
as to creditors.

Tue Axswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud. and asks that answer be taken as demurrer.

MorioN ror pECREE on Bill and Answer ; Denied, and Exception.
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THIRD GRAND DIVISION,)

-

APRIL TERM, A. D. 1861. )

William H. Sackett and

Hdward Syres,
Plaintiffs in Error,

VS. LIN CHANCERY.

Augustus G. Mansfield
and Anson Sperry,

Defendants in Error.

ABSTRACT OF RECORD.

Page1.] Pracrra — McHenry Circuit Court, March 18th, 1861.

Creprrors’ BinL - Filed February 14th, 1861 :

Alleges that in the year 1859, plaintiff recovered judgment in
the United States Circuit Court, Northern District of Illinois, against
Augustus G. Mansfield for $647.49 damages and costs, the issnance
of writ of fieri facias, delivery to the marshal, and returned ‘no
property;’ that there is now due complainants the sum of $647.49,
with interest from February 23, 1859 : that Mansfield was in mer-




(2)

cantile business in 1859 ; and that on or about the thirteenth day
of February, Mansfield made an assignment to Anson Sperry for
benefit of creditors, with preferences, and which assignment is
fraudulent and void as against creditors; that it contains the follow-
ing provision : that the said Anson Sperry ‘shall take possession
of the said property assigned, and shall, with all convenient dili-
gence, sell and dispose of the same, at public or private sale, as he
may deem most beneficial to the interests of the ecreditors, and
shall with all reasonable dispatch collect, get in and recover the
debts assigned,” &c.

BiLL asks that assignment may be declared fraudulent and void
— as to creditors.

Tue ANswer admits judgment, execution and return; admits
making of assignment, annexes copy containing provisions stated
in bill, denies fraud, and asks that answer be taken as demurrer.

MorioN ror DECREE on Bill and Answer ; Denied, and Exception.
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