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ARGUMENT.

On the sixteenth day of September, 1842, the defendant in error
made and delivered to Nathaniel J. Brown his promissory note for
nineteen hundred dollars, payable to the order of said Brown,
eighteen months after date. This note was, after its maturity, en-
dorsed to the plaintiff in error, and suit brought upon it in the
Circuit Court for Jo Daviess county, on the 12th day of Septem-
ber, ’A.D., 1860. The defence made was, that the note was barred
by the statute of limitations, and that there was an entire failure of
consideration. A trial was had, which resulted in a verdict for the
defendant. A new trial was granted ; and the second trial also re-
sulted in a verdict for the defendant. It is insisted by the plain-
tiff in error that improper evidence was admitted for the defend-
ant at the trial.

Before considering those questions, however, I shall, under the
error assigned by the plaintiff that there is no evidence to sustain
‘the verdict, undertake to show from the testimony in the case that
neither of the defences made at the trial were supported by the
proot’ therein.

I.

The note was not barred by the Statute of Limitations.

The note bears date September 16, 1842. On the note are two
endorsements ; one of $30, received June 1, 1844 ; and one of §15,
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received January 29, 1848. The suit was commenced September
12, 1860; and thus, if those endorsements were properly made,
the note would not be barred. Upon this point Mr. N. J. Brown,

who was called as a witness for the plaintiff, states (Rec., p. 65 ;.

Abs., p. 14): :

“Iam the payee named in said note. The payments were made
“as endorsed on said note. The first payment was made by H.
“ H. Gear to my brother, W. S. Brown, about the date of said en-
‘“ dorsement, June 1, 1844. The next payment, of fifteen dollars,
“was paid on my order to Wm. C. Bostwick, about January, 29,
13 1845.”

The same witness, in answer to the 11th cross-interrogatory pro-
pounded to him by the defendant (Rec., P- 79; ‘Abs., p. 23), says:

¢ The endorsement ¢ without recourse’ was made in February or
¢ March, 1860. The other endorsements were made by me at the
“times as they appear on the notes: the first in June, 18445 and
“the second, of $15, in January, 1845. The first money was paid
¢ to Wm. S. Brown, on my order to Capt. Gear; and the second,
“ or last, on my order, in favor of Wm. C. Bostwick, on Captain
¢« Gear.”

And again (Rec., p. 7935 Abs., p. 23), the following interrogatory,
propounded to the same witness, by the defendant, is thus an-
swered:

« Were any directions given by Gear to credit those payments
¢« on the note? Why were not other items of advances made by
 him credited? Were his directions by word or by letter? If
« by letter, attach it to this deposition. When were the directions
* ¢« given ; before or aft?l' the payments?  Were the payments made
J o orders? Did you state in the orders that they should be
« made on account of this note, or on what account ? !

« A. The directions were given by parol, before the payments
« were made on the mote; and T think they are so stated in the
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« written orders. Gear has not rendered any account of his ad-
« vances or expenditures, as I have had no other dealings nor ac-
¢« count with him, except such as related to the land in the bond
“ above spoken of.”,

To the same point, also, is the testimony of Mr. Wm. C. Bost-
wick (Rec., p. 64; Abs., p. 13). He says:

« There was a payment of $15 made to me by Capt. Gear, on
“ an order given me by N. J. Brown on him. The payment was
“ made to me on the 29th of January, 1845, when I wrote this let-
“« ter to Mr. Brown in relation to it. I think the way the payment
« was made, was: Capt. Gear and I had a running account, and
« that I charged it to him after presenting it to him, when he told
“ me it was all right, and gave him up the draft. I know it was
« paid, or settled satisfactorily, at that date.”

The only testimony introduced by the defendant, on this point,
was that of the witness, Blakely, who had for several years been
his book-keeper. Blakely, on his direct examination, testified
(Rec., p- 190; Abs., p. 81):

«T was Capt. Gear’s cashier, until November, 1844. There
¢ never was any payment made on the note by Gear, nor any one
« else, to my knowledge. In June, 1844, I paid Win. S. Brown
« §30, on the order or letter of N. J. Brown. I know of nothing
“ being said, at the time, in relation to the note.”

Again (Rec., p 190; Abs., p. 82), he says:

« The $30 was not a payment on the note, and I would not have
« paid the money, if 1 thought it was. I don’t think Capt. Gear
« would have paid it, either, as a payment on the note; and I know
¢« he would not. It was paid more through charity than anything
¢« glse. The young man was here, and was out of money, and had
« this order with him. He was going to Dubuque, I think ; and
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“ we let him have the money. That is how we let him have the
“ money.”

The court wil observe that all the testimony of this witness re-
lating to the accounts between Brown and Gear was excluded from
the consideration of the jury, and hence I have not given it here,

By this testimony, at least three propositions are established be-
yond question :

1. That Gear did pay, on the order of Nathaniel J. Brown, the
payece of the note sued upon, to Wm. S. Brown, the sum of thirty
dollars, on the first day of June, 1844 ; and to Wm. O. Bostwicl,
on a similar order, the sum of fifteen dollars, in January, 1845.

2. That those payments were endorsed by Brown on the note,
at the time; and,

3. That there was no other indebtedness existing against Gear
than this note.

With reference to the 815 payment made to Bostwick, there is
no conflict of evidence whatever, Blakely was not then in the
employ of Gear. The payment was made by Gear himself, on
Brown’s order on him; and wag endorsed by Brown upon the
note. It also appears from the testimony of Brown that he G
dorsements were made upon the note pursnant to Gear’s direc-
tions. The fact of this payment to Bostyick i not disputed ; and
as there were no other transactiong between the parties, the pay-
ment must be held to have been made upon the note, and will,
therefore, take the case out of the operation of the statute. The
onus of showing that this payment ype intended to apply on any
other matter than the note sued upon, rests on the defendant. The
rule in such cases is thc.szlme as where the debt g revived
new promise. Thus, in Meap
Obs, 58, tho court say

" by %
lin vs, Grannis, 10 N. Y. Leg.
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“ When a promise of this kind is shown, the onus lies upon the
“ party setting up the statute to show that there was another in-
“ debtedness to which it might refer. And when no other indebt-
“ edness appears, the promise will be held to refer to that which
“ was subsisting when the promise was made.”

And so, too, in :Dobbs vs. Humphries, 10 Bing., 446, the court
construed an authority by the debtor to the creditor to draw for a
particular amount, ete., as a sufficient acknowledgment to take the
case out of the statute; and held that “if it referred to any other
“ bill accepted by the detendant, as it has been argued for the de-
“ fendant, the defendant should have established that in proof”’

The effect of a partial payment is the same as an acknowledg- -

ment of a subsisting liability, and a promise to pay it. Thus, in
Whipple vs. Stevens, 2 Foster, 226, the court hold this language :

1t is well settled that a partial payment of a debt amounts to
“ an obligation of a present subsisting debt, which the party is lia-
“Dble and willing to pay; from which, in the absence of any act
“ or declaration on the part of the party making the payment, in.
“ consistent with the idea of a liability and willingness to pay, a
“jury may, and ought to, infer a promise.”

To the same point also are:
Stigourney vs. Drury, 14 Pick., 387.
Bell vs. Morrison, 1 Peters, 351.
EBzeter Bank vs. Sullivan, 6 N. Hamp., 124,

Now, in this case, there is not a particle of proof to show that
the payment of the §15, made to Bostwick, was inconsistent with
a liability and willingness on the part of Gear to pay the whole
note. The payment itself, made upon the order of Brown, and en-
dorsed by him, under the directions of Gear, on the note, would
be conclusive on that point; but the testimony of the defendant
shows that, even long after that time, Gear recognized his liability
on the note. Thus, Blakely (Rec., p- 105 ; Abs., p. 85), in speak-
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ing of the contract made with Brown, and the bond given by him,
upon which this note was given, says:

« T don’t know that 1 know, of my own knowledge, that Capt.
« Gear ever did repudiate the contract, or offer to deliver the bond
“to Brown. I don’t think Capt. Gear abandoned it until 1847 or
“1849; up to which time he was acting as attorney for Brown,
« and on his own behalf, in the wmatter ; and, if he could have got
« the lands, would have paid the money.”

Thus, it is clear that the defendant, at that time, regarded his
note to Brown as a subsisting liability, and made the payment with
_that understanding. But the cffect of a partial payment, in this
connection, is most forcibly stated in Barger vs. Durvin, 22 Barb.
#1. The court, in that case, say :

~ “The payment need not, in any case, be made with the inten-
« tion of making an acknowledgment, and reviving the debt there-
«by. It s, necessarily, an unequivocal acknowledgment of the
« debt ; and the law, then, at once mplies a new promise to pay.
« The object and effect of the payment is a question of legal con-
i gtruction ; not of actual intention, to be ascertained by looking
« jnto the minds of the parties.”

And so, too, in Ayer vs. Hawkins, 19 Vt., 29, the doctrine is
thus declared:

« Tt has been t00 long settled to admit of present discussion,
« that part Payment of. a debt barred' b?r the statute, 7f made with-
« out prot. estation against Sfurther Liability, is a recognition and
¥ acknowledgment of such' debt, at the time of making the pay-
« ment, from which a promise to pay the residue shall be implied.
i = &  As no evidence tended to show the existence of
« any claim whatever, aside from the notes', it was a legitimate in-
el e ot indeed, the only one which could propcﬂy be
« grawn, that the payment was made on account of some one or
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“ more of the mnotes, or of the indebtedness manifested by them.
« It is not essential that the defendant should have recollected the
“ giving of the notes, if he was aware of the indebtedness for
¢ which they were given, and acted with reference to it.”

So far, therefore, as tlis question is concerned, the verdict of the
jury can but be considered as against both the law and the evi-
dence. The fact that $15 was paid on Brown’s order, in January,
1845, is undisputed. That he immediately endorsed that amount
on the note, is also undisputed. That he was so directed to do,
is affirmatively shown, and no where contradicted. That there
were no other claims against the defendant than this note, is also
affirmatively shown. That Gear did not seek to abandon the con-
tract upon which this note was given, until several years after this
payment was made, appears from his own showing; and the note,
therefore, was not, at the time suit was commenced, barred by the
statute of limitations.

II.

There is no proof in the case showing want or failure of consid-
eration; nor that the mnote sued on was fraudulently pro-

cured.

In the discussion of this branch of the case, it will be necessary
to present quite fully the testimony adduced; as it is contended by

" the plaintiff in error that the verdict was against evidence.

On the 27th day of February, 1837, Nathaniel J. Brown, John
F. O’Neil and Jerry Ford entered, in the land office at Mineral
Point, Wisconsin, the east half of section number two, the east
halt of the north-west quarter and the east half of the south-west
quarter, of section number two, township number one, range num-
ber two east, in the Mineral Point Land District (Rec., p. 96
Abs., p. 33). In 1807, by act of Congress, it was provided (Rec.,
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p. 130 Abs., p. 55) that ¢ the several lead mines in the Indiana
¢ Territory, together with as many sections contiguous to each as
¢ shall be deemed necessary by the President of the United States,
“ shall be reserved For the future disposal of the United States;
“ and any grant which shall hereafter be made for a tract of land,
“ containing a lead mine which had been discovered previous to the
“ purchase of said tract Jfrom the United States, shall be considered
“ fraudulent and null, And the President of the United States
‘“shall be, and is hereby, authorized to lease any lead mine which
“has been, or may hereafter be, discovered in the Indian terri-
“ tory for a term not exceeding five years.”

On the 6th of May, 1835, the President of the United States is-
sued a proclamation for the sale and disposal of certain public
lands, to be held at the land office at Mineral Point, Wisconsin ;
and by which proclamation it was declared that “all tracts of land
¢ on which lead mines or diggings are indicated to exist by the offi-
“ cial plats of swrvey, together with such other tracts as, from sat-
“ gsfactory evidence to be adduced to the Register of the Land Of-
« fice, prior to the date of sale, shall be shown to contain lead mines,
¢ will be excluded from sale.”

On the 16th day of September, A. D. 1842, Brown, having ne-
gotiated a sale of his interest in those lands to the defendant,
Gear, made and executed to him a bond, in these words (Rec., p.
131 ; Abs., p. 56): - .

« KNow ALL MEN BY THESE Prusexts, that I, Nathaniel J. Brown,
« of the city of Chicago, and State of Illinois, am held and firmly
¢ bound unto IHezekiah H.Gear, of the county of Jo Daviess, in
« the State of Illinois, in the sum of fen thousand dollars, to be
« paid to the said H.ezekiah H. Gear, his executors, administrators
«or assigns; to which payment, well and truly to be made, I
« hereby bind myself, my heirs, executors, administrators, and
« gvery of them, firmly b-}_' these presents. Sealed with my seal,
« and dated at Mineral P?mt, Wisconsin, the sixteenth day of Sep-
« tember, one thousand eight hundred and forty-two,
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“ The condition of the above obligation is such, that if the above
“ bounden Nathaniel J. Brown, his heirs, executors, administra-
“ tors or assigns, or any of them, does execute to the aforesaid H.
“ H. Gear a guit claim deed for one equal undivided third part of
“ the following described tracts of land, situate in the county of
“ Jowa, and Termitory of Wisconsin, to wit: the east half of the
“ north-west quarter, the east half of the south-west quarter, the
“ cast half of the north-east quarter, and the east half of the south
“ east quarter, of section number two (2), township number one
“ (1), range number two (2) east, as soon as the said” H. H. Gear
« shall have complied with the following conditions, and paid the
« following sums, to wit: one Aundred dollars, to be paid by the
« gaid H. H. Gear to the said N. J. Brown, or order, within three
“.weeks after the date hereof, and nineteen hundred dollars™
“ (1,900) in eighteen months from the date hereof; or sooner, if the
“ net proceeds arising from the sale of the mineral or lead ore
« yaised from the above tracts of land shall amount to that sum
¢ Dhefore that time, or it the said H. H. Gear and Sam’l McLean,
«of the county of Jo Daviess, and State of Illinois, shall pay to
« the said N. J. Brown, within ten days from this date, the sum of
« five hundred dollars, and fifteen hundred dollars in eighteen
« months from the date hereof, the above obligation to be void,
« and of none effect; otherwise, to be and remain in full force,
“ yirtue and effect. N. J. BROWN. [sEar]

« Signed, sealed and delivered, in presence of
«D. WALTER JONES.”

« Nineteen (hundred)—altered before signing.”

This instrument was acknowledged on the same day it bears
date, and recorded on the 17th day of September, 1842.

On the day of the date of the bond, Gear made and delivered
to Brown his promissory note, as follows (Rec., p-10; Abs., p. 31):
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“$1,900. Eighteen months after date, I promisc to pay Nath-
¢ aniel J. Brown, or order, nineteen hundred dollars, for value
 received.

“ Mineral Point, Sept. 16, 1842. H. H. GEAR.”

This is the note sued upon.

On the tenth day of October, 1842, Brown exccuted and deliv-

ered to Gear a power of attorney, in these words (Rec., p. 146
Abs., p. 67):

“ KNOW ALL MEN, BY THESE PRESENTS, that I, Nathaniel J.
¢« Brown, of Cook county, State of Illinois, divers good and suffi-
“ cient cause and considerations me thereunto moving, do hereby
« constitute and appoint Hezekiah H. Gear, of Galena, county of
« Jo Daviess, State of Illinois, to be my true and lawful attorney,
“ for me and in my name to manage and transact all business in
« regard to the following deseribed pieces or parcels of land, viz.:
« the east half of the east half, and the east half of the west half,
« of section number two (2), town number one (1) north, of range
« number two (2) east of the Fourth Principal Meridian, situate
« and being in the county of Iowa, and Territory of Wisconsir ;
¢ to grant leases, collect rents, and receive all mineral from occu-

« pants of said ground, to make all settlements and arrangements,

« commence all suits at law which may be necessary to collect rent
« or obtain possession of said ground from present or future occu-
¢ pants, and, finally, to do, exercise or perform all acts which I
« might, in my own proper person, do, exercise or perform ; and I
« do hereby ratify and cnnfirm all the acts of said attorney, done

« by virtue of, and in pursuance of, these presents.
« Tn testimony wereof, T have hereunto set my hand and seal,

« at Galena, this 10th day of October, A. D. 1842,
“ NATHANIEL J. BROWN. [sEAL]
« (Conveyancing erased before signing.) ;

. d 1' d .
« Signed, seal‘cz,dR:Tn% LZE%‘EYLH presence of }
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On the 27th day of May, 1850, the following certificate, show-
ing that the land agreed to be conveyed by Brown to Gear was re-
served for the General Government, was entered in the land office
at Mineral Point (Rec., p. 136 ; Abs., p. 60):

¢ This is to certify, that certain tracts of land were reserved from
“sale as mineral lands, by instructions from the General Land
¢ Office, prior to the year A. D. 1837, as appears by the records of
“ this office. That Thomas C. Legate, as Superintendent of the
“ Lead Mines, reported a list of lands west of the Fourth Princi-
¢ pal Meridian, prior to the year A.D.1887; which said lands
‘ were ordered to be reserved, as also appears by the records of
“ this office. That afterwards—namely, on the 18th day of Aug-
“ust, A.D. 1835, the said Legate, as Superintendent as aforesaid,
¢ reported another list of lands as mineral and timbered lands for
¢ reservation, in ‘which said-said list is included the east half of
¢ the north east quarter, the east half of the south-east quarter,
‘ east half of the north-west quarter, and east half of the south-
“ west quarter, of section number 2, in township number 1, of
“ range number 2 east ; which said list is, in words and figures, as
¢ follows, viz. :”

(Here follows the schedule.)

¢ It is further certified, that it appears, by a record now in this
“ office, received from the General Land Office, that the whole of
¢ gaid section number two, in township number one north, of range
“ number two east, contained in the above list, was held by the
« General Land Office to have been reserved on the 18th day of
“ August, A.D. 1835. The subjoined is a copy of so much of
“ gaid record as relates to said tract of land, namely:

“ Section two, town one, range two east:

¢ COPY OF SAID RECORD.

“ No. of Certificate—4,585.
% Date of Sale—February 21, 1837.
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“ Name of Purchasers—John Falls O’Neil, Jerry Ford, and
¢ Nathaniel J. Brown.

“ Part of Section—Tractional east half of north-west quarter,
“ and east half of south-west quarter.

“ Tract—See. 2, Town 1, Range 2 cast.

“ Remarks—Whole section reserved by Legate, August 18,
¢ 1835.

«@ H. SLAUGHTER,

« Register.”

On the 30th day of May, and on the 2d day of June, 1850, a
certificate of the revocation of the entry made by Brown, O’Neil
and Ford was entered in the land oftice at Mineral Point, Wiscon-
sin ; and on the 16th day of May, 1850, the following final certifi-
cate of the cancellation of that entry was made (Rec., pp. 140,
141; Abs., p. 63):

«This is to certify, that the several tracts of land, designated as
« follows, viz: the east half of section number two (2), and the
¢ east half of the north-west quarter, and the east half of the south-
« yest quarter, of section number two (2), all in township number
¢ one (1) north, of range number two (2) east of the Fourth Prin-
« cipal Meridian, in this land district, were entered at this office on
« the twenty-first (21) day of February, A. D. 1837, by John Falls
« O’Neil, Jerry Ford and Nathaniel J. Brown; and that the said
¢« entries of the aforesaid tracts of land have since been cancelled
“ by the Executive of the United States, and declared to be null
« gnd void; by reason whereof, the aforesaid tracts of land reverted
« to, and became a part of, the public domain. And it is hereby
« further certified, that the aforesaid tracts of land are, at this pre-
« gent time, a part of the public domain.

“G. H. SLAUGHTER,
“ Reguster.”’

The title to the Jand agreed to be conveyed by Brown to’ Gear

thus having failed, it is insisted by the detendant in error that
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there has been a failure of consideration for the note ; also, that
the sale was made by the fraudulent representations of Brown.

And, herein: ;

1. Asto the failure or want of consideration.

The giving of the bond was, as we contend, and as is abundantly
well settled, a sufficient consideration for the note. Upon this
point, the court below expressly ruled. Thus, in the seventh in-
struction given for the defendant, the court says: ¢ The bond was
“ a valuable consideration, unless there were fraudulent represent-
‘¢ ations or fraud on the part of Brown.”

This point has been expressly held by this court. Thus, in the
case of Doyle vs. Knapp, 8 Scamm., 337, which was an action of
assumpsit brought upon a promissory note, which was given as the
purchase price of a tract of land conveyed by quit claim deed, and
to which the vendor had no title. The defendant pleaded total
failure and want of consideration. The court say:

¢ An act, lawful in itself, which is for the benefit of one party or
¢ to the prejudice of another, constitutes a sufficient consideration
“ to support a promise. The possession of lands, or a claim of title
“ to real estate, may be the subject of sale and transfer, and a good
« consideration to support a promise for the price. The transfer
“ of the possession or of the claim of title is to the prejudice of
“ the seller and a benefit to the purchaser, and therefore a good
¢« consideration. There is no doubt but the sale and transfer of
“ Knapp’s claim to the defendants was a sufficient consideration
“ for the note. Knapp was in possession, claiming an interest in
« the land ; and he transterred his possession and interest to the
« defendant, by a quit claim conveyance. The question then arises,
« Has the consideration on which the note was founded failed ¢
« The doctrine is well established, both at law and in equity, that
“ on a sale of land, where there is neither fraud nor warranty on
¢ the part of the vendor, the vendee cannot recover back the pur-
« chase money, although there may be a total failure of title.”
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5 In the absence, therefore, of any fraudulent acts or representa-
tions upon the part of the vendor, it is clear that a note given for
the purchase price of land, conveyed by a quit claim deed, is
founded upon a good and sufficient consideration, although the title
to the land thus conveyed entirely fail.

This leads to the consideration of the remaining branch of this
case; and it is contended, on the part of the plaintiff in error,—

2. That there is no proof in the case showing any fraudulent
acts or representations on the part of Brown.

Now, what is the evidence upon this point? The bond executed
by Brown to Gear is in the penalty of ten thousand dollars; and
the condition is, that Brown shall execute to Gear a quit claim
deed for one equal undivided third part of certain lands, as soon as
Gear complied with the following conditions and paid the follow-
ing sums, to wit: one hundred dollars to be paid by Gear to
Brown, or order, within three weeks after the date of the bond;
and nineteen hundred in eighteen months from date, ete. This
sum of nineteen hundred dollars, thus conditioned to be paid by
Gear, is the same for which the note in suit was given ; and the
note was made and delivered at the same time of the execution
and delivery of the bond. The only obligation imposed by the
terms of this bond upon Brown was to make, execute and deliver
to Gear, upon the payment of the sum of two thousand dollars, a
quit claim deed of the property. There is nothing whatever, con-
tained in this bond covenanting the title; nor is there anything
n the nature of a warranty. The whole transaction,
g simply a sale by Brown to Gear of Ais dnfer-
est in those lands, for the sum of two thousand dollars. Nothing
whatever is said 28 to the. m}ture or extent of that interest. The

is brought directly thln.n the rule so long and so well estab-
c'aSe d in this State commencing as early as the case of Snyder vs.
1;:; ’l'a:nboise, Breese, 343, where this language is held:

whatever i
taken together, W&




17

« A party who takes a quit claim deed on the sale of land, runs
« the risk of the goodness of the title, unless some fraud has been
¢ practised upon him.”

In Doyle et al. vs. Knapp, 8 Scamm., 338, the court, in referring
to a sale of this character, remark : '

« The vendee purchases only the interest of the vendor; and, in
« the absence of fraud, he is bound to ascertain the extent of' the
« interest he is acquiring. The vendor sells and transfers all the
¢ interest he has in the premises, and refuses to covenant or war-
« rant as to the nature or extent of the interest, or the goodness of
« the title the vendee acquires.”

The same doctrine was also maintained in Owings vs. Thomp-
son, 8 Scamm., 502, where the cases on this point were fdl]y con-
sidered. To the same effect, also, are— Lo

Phelps vs. Kellogg, 15 Ills., 131.
Iyink vs. Darst, 14 Ills., 304
Bonney vs. Smith, 17 1lls., 531.

In the cases to which I have referred, this court has not only re-
peatedly laid down the rule, that a failure of title to property con-
veyed by quit claim deed, is no defence to an action brought upon
a note given for the purchase money, unless the sale was frandu-
lently made; but has also, in a great measure, determined what
will constitute such a fraud. Thus, in Sryder vs. Laframbiose, it
is said:

« The court are of opinion that the judge should have instructed
« the jury that the defendant was not liable to refund the money
t paid in this case, unless the defendant, previous to the sale, affirmed
« what he knew to be false in relation to the title to the land, or
« concealed some material fact in relation to the title, or used some
« fraudulent means to induce the plaintiff to accept a deed without
 covenants of warranty.”
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This language is referred to with approbation in Doyle vs. Knapp,
and the court in that case add:

“The frand must exist in the sale and conveyance, and not in a
“ subsequent transaction. * * * If the defendants derive no
“ benefit from the purchase, it is to be attributed to their own want
“ of diligence in mnot ascertaining the extent of the interest they
“ were acquiring by the purchase, and in accepting a conveyance
¢ without any covenants of warranty as to the title or the right of
¢ possession.” :

The law governing this was, I think, correctly given in the
Seventh instruction given for the plaintiff, which is as follows :

« That on a sale of title to lands, without covenants of warranty,
« op their statutory equivalents, the doctrine of ‘Caveat Emptor’ ap-
« plies. And the grantee, without warranty, is presumed to know
« what title he is purchasing; and wunless this presumption is re-
« butted by proof of actual and positive fraud on the part of the
« grantor, sufficient to vitiate the contract, a mere failure of the title
«« conveyed furnishes no ground of defence to an action JSor the pur-
« chase money thereof; under the contract.”

The extent to which the rule of Caveat Emptor is applied, is
most forcibly stated by Mr. Brooy, in his admirable selection of
legal maxims. Thus, after discussing several cases where this
maxim has been enforced, he says (side page 608):

« From the important case of Atwood vs. Small (6 Cl. & Fin.,

« 939), the principl(? is clearly deducible, that if a purchaser, choos-
Kl judge for hunself, does not effectually avail himself of the
« Jnowledge, or means of knowledge, accessible to him or his
« agents, he cannot afterwards be pern.litted to say that he was de-
« ceived and misled by the vendor’s misrepresentation; for the rule
Caveat Emptor; and the knowledge of his agents

« jp such a case 18 ¥ T K
L as his own S
« ig as binding 01 him v knowledge. 1t is his own folly
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« and laches not to use the means of knowledge within i reach, and
« he may properly tmpute any l0ss or WUy in such ¢ case ¢p his
« gwn negligence and indiscretion.

« Where the defects are patent and such as might have been
« discovered by a vigilant man, or where the contract was entered
¢ into with full knowledge of them, equity will not afford relief;
« for, in the former case, the rule is vigilan tibus non dormientibus
“ jura subveniunt, and in the latter, scientia utringue par pares
“ contrabentes factt. The law will not assist an improvident pur-
¢ chaser, nor will it interpose where the contracting parties were
“ equally well informed as to the actual condition of the subject
“ matter of the contract.

“ Tt will appear from the preceding brief observations, that the
“ maxim Caveat Emptor applies with certain specific restrictions
“and qualifications both to the ¢i#le and quality of the land sold.
“ We may further remark that, as to the title, it applies equally
¢ whether the vendor is ¢n or ou? of possession; for he cannot hold
* the lands without some title, and the buyer is bound to see it and
“inspect the title deeds at his peril. He does not use common pri-
“ dence of he relies on any other security.”

These principles, so clearly laid down, were recognized by the
court below; and the substance of the rule as above stated, as gp:
plied to the facts in this case, was embodied in the Sizt/ instruction
given for the plaintiff, and which is as follows:

“If the jury believe, from the proof, that when the contract Se;
“out in the pleadings was made, both parties thereto bl eq.u.a
“ knowledge of the facts relating to the title of the lands thel.e 11n
“ described ; and that Brown sold, and Gear bought; mlELover tft i
“ Brown had in said lands, and nothing more; then th? 1 iac_
““ that the entry and purchase of said lands, as Jands subject t(;) %e:t
“eral entry, by Brown, O'Neil and Ford, in 1837, W4 T
“ and void, as against the United States, under the ff"t ;
“1807—by reason of lead mines having beed gligare!

of March 3,
ed and
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€« = . ) . »
worked on saig lands, prior to said entry—-constitutes no defence
“ to this action.”

And now, for the pui‘pose of making application of the principles
above' stated, I would direct the attention of the court to the facts
and circumstances attending this sale. And, herein—

1. The interest which Brown contracted to convey.

O’Neil, Ford and Brown, on the 27th day of February, 1837,
entered, in the land oftice at Mineral Point, the tract of land men-
tioned in the bond. Brown, therefore, had an undivided one-third
interest in that land. These tracts were permitted to be entered,
simply by paying the minimum price for the same. (Record, p. 97,
Abs., p. 33.) . \

2. The defect in Brown’s title.

The lands thus entered were mineral lands. The act of Congress,
of 1807 (Record, p. 130, Abs., p. 55), reserved all lead mines for
the future disposal of the United States, and declared all grants of
the same fraudulent and void. These particular lands were, it is
claimed, reported by Legate, superintendent of the lead mines, for
reservation, August 18, 1835. (Record, pp. 136, 137, Abs., pp. 60,
61, 62.) Having been so reported and reserved, the entry made
by O’Neil, TFord and Brown was cancelled and revoked.

Now, with regard to these defects in the title which Brown con-
tracted to convey, it will be observed:

1. That the defects were patent.

9. That Gear had full knowledge of them.
of Congress of 1807, was a public act of which Gear

o take notice, and of which, as I shall have occasion
ad knowledge. Whether there had been any reserva-

The act
was bound t
to show, he h
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tion of those tracts of land, could have been easily ascertained upon
reference to the records at the land office. If so reserved, Brown’s
title was defective; and, inasmuch as that defect could have heen
ascertained upon examination, it was a patent defect,

But Gear had full knowledge of all the facts which rendered
Brown’s title defective.

He had knowledge of the act of 1807. Brown, in his testimony,
speaking of Gear’s knowledge, says (Record, p. 68, Abs., p. 16) :

« At the time he purchased said interest, he knew that the lands
¢ were among those on which the patents had been suspended
“ by the General Government, on account of the lands being min-
¢ eral lands upon which mines had been designated and worked,
“ prior to the entry ; and that they claimed it as reserved under the
“act of 1807.”

IIe knew that the lands were mineral lands. This is not only
abundantly established by the proof, but by the written stipulation
of the parties, it is admitted “ that said land was worked as mineral
“Jand, and Gear had notice of that fact before he purchased from
“ Brown” (Record, p. 180, Abs., p. 75.) Although it does appear
that the land was marked and reserved as mineral land on Legate’s
plats, it no where appears that Brown was cognizant of that fact,
cither at the time of the entry made by him, or at the time of the
execution of the bond to Gear. It does appear, however, that Gear
investigated that point, and procured proof from the land office be-
fore the trade was consummated, to establish the fact that no such
reservation had been made (Record, pp. 69, 97, Abs., pp. 16, 33.)
These facts, therefore, bring the case directly within the rule laid
down in Broon’s legal maxims. The defects were patent, and were
such as might have been discovered by a vigilant man, and the
contract was entered into with full knowledge of them. Neither
law nor equity, in such a case, affords relief,

Considered with reference to the rule as laid down by this court,



: 22

in the case of Dy, yle vs. Knapp, there s nothing in this case to
constitute a franq, The court, in that case, say:

“To constitute g f; aud, the vendor must, previous to, or at the
“ time of, the sale, have affirmed what he knew to be false in re-
“lation to the title, or concealed some material fact connected with
¢ the title, or used some fraudulent means by which the vendor was
“induced to accept a deed without covenants of warranty. The
“frand must exist in the sfﬂe and conveyance, and not in a subse-
 quent transaction.”

Tried by this test, there is, I insist, no evidence whatever in the
case showing, or tending to show, a frand. And it is necessary,
first, that the vendor should, previous to, or at the time of, the
sale, have affirmed what e Znew fo be false in relation to the title.
It is not sufficient that the representations were, in fact, false; but
the vendor must have known them to be so; and both these facts
must be established affirmatively by the party alleging the fraud.
Fraud is, in all cases, a question of intent; and no corrupt intent
can be presumed from representations with regard to a particular
fact, unless the party making them knew them to be false. Thus,
it is said, in Broox's legal maxims (side page 619):

« In order, however, to entitle a person to recover for damage
« gustained in consequence of a misrepresentation, it must appear
¢ that the communication, or false affirmation, which occasioned the
¢« damage, Was made wilfully. Where a party who is applied to
« for his opinion, gives an honest, although mistaken one, it is all
¢« that can be expected. 1t 'is not enough to show that the repre-
« gentation is false, and that it turned out to be altogether unfound-
« ed, if the par ty making it acted upon a fair and reasonably well
“ gy ounded pelief that it was true.

In Atwood Vs Small, 6 Cl. & Fin., 444, 445, per Lord Brouamaxy,
it is observed, with reference to the distinction between an action

the case ford false representation, and one upon warranty,
upon
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that, to support the former, three cir-cumstances must combine:
1st. It must appear that the representation wag contrary to the fact.
2d. That the party making it knew it to be contrary to the fact:
"And 3d. That it was the false representation whic}, gave rise to the
contracting of the other party. Again, in Uollz'nx_vs. Lvans, 5 Q.B.
820, it is expressly laid down, that “a mere representation, untruej
“in fact,-but honestly made,” will not suffice to fopmy the ground-
work of an action on the case for misrepresentation; and in Orm-
rod vs. Huth, 14 M. & W., 651, where all the authorities on this
subject are collected, and the question as to “morg] frayng » -
discussed in all its bearings, it was held, that a case for a false and
frandulent representation respecting the quality of goods sold by’
sample, was not maintainable, without showing that such represen-
tation was false 7o the knowledge of the seller, or that he acted
frandulently or against good faith in making it.

¢ The rule,” said Chietf Justice TINDAL, in delivering the judg-
ment of the Court of Exchequer chamber,  which is to be derived
“ from all the cases, appears to us to be, that where, upon the sale
“ of goods, the purchaser is satisfied, without requiring a warranty
¢ (which is a matter for his own consideration), he cannot recover
““ upon a mere representation of the quality by the seller, unless he
“ can show that the representation was bottomed in fraud. If, in-
“ deed, the representation was false o Zhe Enowledge of the party
“ making it, this would, in general, be conclusive evidence of fraud ;
“ but if the representation was honestly made, and believed at the time
¢ 20 be trve by the party making i, though not true in point of fact,
“we think this does not amount tg. Fraud in law, but that the rule of
“ Caveat Emptor applies, and the representation dtself does not fur-
“nish a ground of action.” ;

In the application of these principles to the case ab bar, it will be
necessary to ascertain from the record :

1. What representations were made by Brown to Gear, previ-
ously to, or at the time of, the sale;
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2. Wh ; x
ether those representations were contrary to the facts ;
3. :
Whether Brown knew them to be contrary to the facts; and,

4. If any of those representations were untrue, did they induce
the contract.

Upon the first point Brown states (Record, pp. 68, 69, Abs., PP-
15, 16) : :

“ I did not represent that T had any other title to said land, than
“that given by my entry and certificate. Gear knew, from me,
‘-‘ that I entered the land, as lands subject to general entry in 1837,
“and took duplicate certificates therefor. I stated to him, that
“ they were not reserved at the Mineral Point Land Office, and
“that I entered them as any other lands subject to general entry.
«T told Gear all the facts known to me about the condition of the
«lands, and their entry, and of the title, and he seemed satistied
¢« that he could hold the lands.

And again, on his cross-examination (Record, p. 76, Abs., p. 21),
he says:

«T told Capt. Gear, at the time I sold him one third of my in-
« torest in the land mentioned, just as I have previously stated, that
« gt the time I made my application, paid my money, and got my
« certificate, the lands were open for entry, on the books of the
« ]and office, to any person who would deposite the money therefor.
« At the time of sale, 1 showed Capt. Gear the duplicate certificate
« of entry, as I now remember.”

Again, on his cross-examination (Record, p. 82, Abs., p. 85), he

says:

¢ T made no representation to Gear about the land or title, other
« than I have already stated. 1 told him how it had been entered,
«.gnd all about it, just as I have already stated.”

day of October, 1842, Gear gave to Brown a receipt

the 10th
On the Record, p- 107, Abs., P- 40) :

in these words (
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“ Received, Galena, Oct. 10, 1842, of N, J, Brown, Receiver’s
“ receipt for entry of lands on Sec. 2, 1 N., 9 East; Sheritt’s deed -
¢ Tax title, and Thos. IL. Blake's letter; also, 3 Power of Att l'ney,
“ to transact all business in regard to said lands Lieyeipn named.
“H. H. GEAR,
“By Blalkely.”

The certificate of entry referred to in tle receipt, is as follows

(Record, p. 108, Abs., pp. 40, 41):
£ Murkoday, May 6, 1841.

“ I hereby certify, that the east half of Sec.  and east half of
“ south-west qnarter, and east halt of north-west quarter, of section
“ number two (2), in township one (1), of range two () east, in the
¢ Wisconsin Land District, were entered on the 91st day of Febru-
“ary, A.D. 1837, by John F. O’Neil, Jerry Ford, and N. J.

¢ Brown.
“ Attest, 8. TAYLOR,

“Zor P. BEGUETTE, Receiver.”

I have given this receipt in this connection, in order that the tes-
timony ot Mr. Blakely, a witness for the defendant, as to the repre-
sentations made by Brown, may be more clearly understood. Mr,
Blakely says (Record, pp. 182, 183, 184, Abs., pp. 717, 78) :

¢ The morning when the receipt was exesuted, Capt. Gear came
“into the office with N. J. Brown, and asked me for $100, or asked
“ me if T had any money, saying he wanted to pay Brown $100 on
“ a trade for some lands or property he had bought of him—speak-
“ing of the property described in the bond, and which he named as
¢ the “Irigh diggings.” I remarked, at once, that it was reserved
“ mineral land, and well known o be among the oldest diggings in
“the country; and that it would not be good entry, and that no
“ good title could be acquired of 3. 1 don’t know that I can say all
“ the words made use of at that time, buz 7 am satisfied that wh:}t
“1 did say, was urged in opposition to the trade being made. Ei-
‘ ther Mr. Brown or Capt. Gear, and 7 think it was Mr. Brown
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« that remarked, for 1 turned round to him, on the instant, for con-
“ firmation of the assertion. He then drew out of his pocket the
‘“ papers here produced, and described in the receipt. The note was
“in blank, and the bond executed as it now is. Jones’ afidavit,
“ and all the papers (excepting the power of attorney to Capt. Gear,
“ which I drew afterwards), were given to Capt. Gear, at the time
 Brown referred me to this paper (Jones’ Aftidavit) as an evidence
“ that the lands were not yeserved. He showed a duplicate cortificate
“ of enlry, and asserted that the lands were entered as other lands are
“ entered, in the ordinary way; and that, at the time of eniry, there
“ was no affidavit required, to make the entry. 1don’t know that I
“ could repeat the exact words used by Capt. Gear, but, to the best
“ of my recollection, I think Capt. Gear said he would not have
“ bought these lands; or, he may have said, he would not bave
“ anything to do with these lands, if they were reserved. These,
¢« T think, were his words. After this—which, as a matter of course,
« disposed of all my objections—I learned that there had been
% some talk about this trade at Mineral Point, Wis.; and that the
« gonversationsin relation to the entry, the manner in which it was
 made, and why it had been overlooked, were fully talked of.
« Brown spoke of the entry; how it was made; of his having been
« gt Mineral Point for the purpose of entering lands, and that he
« pecame acquainted with Jokn O'Neil, who said he knew of a very
“ nice entry that could be enteredy if they would furnish the money,
« he would point it outy in consideration of being a party interested,
« with Brown and Ford, cqual portions in the purchase, and referr-
« ¢d to 7t as being @ sort of secret, and that he was the only one who
« new anything about it, and that it had been overlooked since the
« Jands came into market. Mr. O’Neil, Ford and Brown went into
« the land office and made application for these lands, and were
« permitted to enter them without oath or affirmation, as required
« psually for such lands; and tl.mt there was no reservation, and
« had not been. It was usual, in this mineral region, for parties
« ontering, to sWeAT that thcre.was no mineral being worked at the
that is my understanding. T can’t tell exactly the form of

“ time; i
at the purpose of the oath was, to prevent the entry

« the oath, D
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« of mineral lands. The point in discussion was, the title to the
« Jands. This was obtained first by his detailed statement in, AR
« go entry, as I have stated, and general statement that there was no
« peservation. There was no miastake about his saying that the land
« was not reserved land. That was the purport of his conversation.
« IIe claimed that the sitle was good, and cffered the papers 1 have
« named as evidence of A

There is, it will be seen, no material difference between the
statements of Brown and Blakely, with reference to the representa-
tions that were made by Brown. They were, 1st. That he had
made the entry; 2d. That such entry had been made without any
affidavit being required, that the lands thus entered were not min-
oral lands; and 3d. That they had not been reserved.

Before proceeding, however, to show that none of these repre-
gentations were intentionally false, I would direct the attention of
the court to the fact, that it does not appear satisfactorily that the
statements to which Mr. Blakely testifies were made before the con-
tract had been perfected. Indeed, the proof, Linsist, is the other
way. The note and the bond both bear date at Mineral Point, on
the sixteenth day of September, 1842. The conversation to whiclt
Mr. Blakely testifies, occured at Galena, on the tenth day of Octo-
ber, 1842, nearly a month after the date of the note; and it is quite
certain that the bond, the note for $100, as well as the note for
$1,900, were all oxecuted and delivered the same day—the day
they bear date. They were all in the handwiting of D. Walter
Jones, who then resided at Mineral Point, Wisconsin; and had
been connected with the Mineral Point Tand Office. Brown’s testi-
mony upon this point is explicit and consistent. He says (Record,
pp- 66, 67, Abs., pp- 14, 15):

a quit claim deed

« The consideration of said note was a bond for
what was then

< ¢ 1 i . 3 .
« of certain lands near Shullsburg, \Wisconsins 4
« known as the ¢ Irish diggings.” It is thie bond set out by copy 1
« Jefendant's Plcadings, and Pl‘Odnccd on & former tri:ll of this sult.
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(13
o g:};ai:nd fp07cen' of; this note, and another note for one /Lundr_cd
e P;;:’;’ GT;?Z in t./w handwriting of D. Walter :fones, of .Jllm-
S Ay :1 Seonsin, and jformerly connected with the ﬂlmcz-al
“ at Miner nl POJ??CC’, and drawn by kim at Judge Dunn’s law office,
& Foih o ;1] 0w, on the 16th day of September, A. .D 1842.
S hocts t¢ notes, and the bond, were executed and delivered the
“ g Y- The bong was filed for record the same day, by H. H.
Gear, in t/‘ep"opel' office, and recorded at Mineral Point, Septem-
“der 17, 1842. The notes were Loth in my possession, and the
“bond in Gear’s Possession, so far as I know of, until sometime in
* October, 1842, when the note for one hundred dollars was paid
“to me in gold, at Capt. H. H. Gear’s office, in Galena, and the
“note was given up to him, and cancelled. My recollection is,
“ now, that Blakely handed me the money in Gear’s office ; but
 Gear was present when it was paid, and it was paid by his order.”

This statement of Brown’s is corroborated by the testimony of
Jones, from which it appears (Record, pp- 90, 91, Abs., p. 30) that
the bond and notes were in his handwriting, and were written by
him at the date of the bond, in the law office of Francis J. Dunn,
in Mineral Point, Wisconsin, and in reference to the contract, he

81Ys :

“I do not know anything about the time and place of making
¢ the contract; nor who was present; nor whether any money was
“ paid, or note taken. I simply dmfted' the papers, as directed by
« the parties, after the contract or bargain had been made.”

That the entire contract was closed and consummated between
Brown and Gear, at the date of the note, is still further shown from
the conditions of the bond. Brown, by that instrument, obligated
himself in the penalty of two thousand dollars, to execute to Gear
a quit claim deed, ete., upon condition th:at Gear would pay io
Brown, or his order, one hundred dollars in t/z'rea weeks from the
date of the bond, and nineteen lmndr.ed dollars in eighteen months
fr(:)m that time. NoW, the conversation to which Mr. Blakely tes-
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tifies was on the 10th of October, just three weeks after the date of
the bond; and he states, as we have seen, that Gear, at that time,
asked him for $100, ¢ saying he wanted 1o pay Brown $100, on a
trade for some lands or property he had bought of Jim., Now, this
payment of the $100 was nothing more nor less than a part per-
formance of the contract previously entered into by the parties.
That contract had been consummated when the notes and bond
were executed, and upon the payment of the sum of one hundred
dollars. Brown delivered to Gear his certificate of entry, ete., as
the evidences of his title. A note was given for this sum of one
hundred dollars, as well as forthe nineteen hundred dollars (Record
p. 66; Abs., p. 14). The consideration of the sale was two thiou-
sand dollars. All the papers were in the handwriting of Jones.
The bond, which was the only instrument running from Brown to
Gear, was delivered on the day of its date, and recorded the newt
day. Brown also states, on his cross-examination, with reference
to the payment of the $100, as follows (Record, p.72; Abs., p. 18)}

« There was a note made for the one hundred dollars mentioned
“in the bond. I think it was to be paid in twenty days. It was
« paid me at Gear’s office, in Galena, by Mr. Blakely, by order of
« Capt. Gear, who was present at the time. Ihave no recollection
« of any other persons being present than Gear and Blakely. Ire-
“ mained in Gear’s office somewhere from a half hour to an hour
¢ and a half, more or less. I then gave Mr. Gear some papers, for
¢« which Blakely gave me a receipt in Gear’s name. 1 made no re-
¢ presentations nor statements in regard to the title of the land
“ mentioned, nor in regard to its not being reserved mineral Jand.”

Gear had examined the lands, and supposed he was making a
very advantageous purchase; and was anxious to have it closed at
once. Thus, Brown further testifies (Record, p- 85; Abs., p. 27):

“I remember very well what took place at the time I made the
« contract with Capt. Gear. When he went on to the land, and had
“ 3t surveyed, as stated, he went down into the mineral hole, and said
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:: t/ze.re Ll ‘8./Low” For more than four thousand dollars’ worth of
% m}zlncral wm sight, and if we succeeded in getting the paient, the
$ whole tract of land would be worth thirty thousand dollars. This

was bef.orc the drawing of the contract and writings. Capt. Gear
“ then said he was so well pleased ‘with kis purchase that he would
“ not go home until he had the writings all done up and recorded,
“which ke had done, as stated. 1 made the power, as stated. I
¢ think Mr. Blakely wrote it. It was acknowledged before Mr.
“ Bostwick. All the papers I gave Mr. Gear at the time, are men-
‘ tioned in his receipt to me for the same.”

Capt. Gear was true to his pl'omi.se. He had the writings all
‘ done up,” and the bond recorded, before he went home. And,
hence, any statements made by Brown, after that time, would be no
evidence whatever to charge him with a frand. The contract was
completed before the $100 was paid; and the fraud,” in the lan-
guage of this court,in Doyle vs. Knapp, * must exist in the sale
« and conveyance, and not in. a subsequent transaction; and the
« yendor must, previous to, or at the time of, the sale, have affirmed
« what he knew to be false in relation to the title.”

Tn this view of the case, therefore, we have no evidence what-
ever as to the statements or representations made by Brown, in re-
lation to the title, previous to, or at the time of, the sale, other than
that of Brown Lhimself. But, waiving for the present this consid-
- eration, there is, 1 insist, nothing whatever in the case making those
representations frandulent, within the rules to which I have referred.

ascertained what representations were made by

Having thus
d to the title, the next inquiry is as to their cor-

Brown, with regar
rectness.

Brown stated: That the lands had been entered by himself,
O’Neil and Tord, in 1837, without affidavit.

This statement was true. They were so entered; and no affidavit
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was required. Mr. Jones, who was, at the time of the entry,
clerk in the land office at Mineral Point, states, in pig aﬁidavity’o;‘.
fered in evidence by the defendant (Record, PP- 96, 97: Abs

) oy
p- 83):

“ The tracts were permitted to be entered simply by paying the
“ minimum price for the same; and 70 depositiong were filed, as
“ required by the land offices, before pernitting the entry of
“lands east of the fourth principal meridian, which had been pre-
“ viously reported by individuals as containing discoveries of lead
 ore.”

Mr. Jones also says, in his testimony in the case (Record, p. 197;
Abs., p. 87):

«“T was, at the time of the entry, a clerk in the land office, and
“ made out the certificate of entry ; and there was no oath required
“by the clerk, in making the entry; or anything, but to pay the
¢ money, which was done, and the ceréificate issued.”

This is certainly conclusive upon that point, and no fraud can be
predicated of that statement, as it was in strict conformity with the
truth.

But Brown also stated, that the lands were not reserved at the
Mineral Point Land Office. ‘

It is stipulated, in this case (Record, p. 180; Abs, p- 75), © that,
« before the entry, said land was marked and reserved as mineral
“land, on Legate’s plats, returned to and npproved by the Ge:neral
“ Government.” Whether they were resumed at the ﬂlzne;:al
« Point Land Office, at the time of the entry, nowhere appears 1n
this case. Brown never stated that it was nof mineral land. In-
deed, the fact that it was mineral land ywas what induced Gear to
purchase. He went upon the land, and into the leads, :mw Jour
thousand dollars worth of ore in sight,.and a chance for thirty thou-
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sand df)llars more, and desired to have the bargain closed at once.
In testing the truth of this representation, the question is, not
whether it was minera] land ; for that every one pertectly well un-
derstood ; but whethey it had been reserved as such at the Mineral

Point Land Office, Whether it was so reserved, or not, is, to say
the Jeast, open to doult,

Mr. Jones says (Record, p. 197; Abs., p. 86):

“ My impression is, there was no reservation of the lands made
“ by Major Legate, on the books or plats at the land office in Min-
¢ eral Point; but the certificate of the land office, as to the fact, is,
“no doubt, correct. * * * My impression is, and, indeed, 1
¢ feel confident, that O’Neil was right, at the time he made the en-
“ try, in saying that they were not reserved, except by report of in-
¢ dividuals; and many pieces of meadow land were reported by
‘ individuals as mineral, when there was not a particle of mineral
“in them; but they were so reported to keep any one from buy-
¢ ing them.”

Bat whether those lands were, in fact, reserved as mineral lands
at the Mineral Point Land Office, or not, it is perfectly certain, from
the evidence in this case, that Brown did not know that they were
so reserved; and, in fact, snpposed that they were not, and had a
right so to think. When he represented to Gear, that the lands had
not Leen reserved, he not only did not know that that representa-
tion was untrue in point of fact, but believed it to be true, and fur-
nished Gear with all the facilities which might enable him to ascer-
tain whether it were true ornot. After telling Gear all the facts
known to him, about the cfmditicm of the lands, their entry, and of
the title, Gear secemed satisfied that 1.19 could hold them (Record,
pp- 68, 69 Abs., p- 10)- But Gear did not rely upon these repre-
centations. Brown 8258 (Record, p. 69; Abs., p. 16):

« Gear went on to the land, and into the leads, and saw the min-
rom the land directly to Mineral Point ;
relexal, and e went {ro nd directly to Mineral Point; and
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“ Gear had time and oppor{unity to e.\’amine—and, T understood,
« did examine—the records at the Land Office, before the bond and
“ notes were signed and delivered. Gear kuew that the entry of
% Jands deseribed in the bond carried what was known as the  Irigh
“ diggings,” and knew that they were among the oldest and best
“ mines in the country; and had been worked prior to the entry.
“ Gear stated, at the time the papers were drawn, that we could”
¢« hold the lands under the act of 1834, and the matter was fully
« discussed then, and seemed to be the general opinion. Gear af-
“ terwards stated to me that, by making proof that it was not re-
“ gerved of record in the Mineral Point Land Office, the patent
“ could be procured in the ordinary way. Gear was familiar with
“ said matters, and I followed his suggestions and directions en-
“tirely. I knew nothing of Leggett’s plat at the time ; nor did I
“ know of it until after the note was sued on the first time. When
¢ T entered the land in 1837, I did not know it was mineral land.
“I was a stranger in the country, and came to Mineral Point
“ Land Office to enter lands.”

And again, on his cross-examination, he says (Rec., pp. 74, 75 ;
Abs., p. 20) : ;

¢ At the time I sold the land to Capt. Gear, I did not know <y
“ was reserved mineral land. From the land office books at Min-
“eral Pointit did not appear as reserved, and the land had previ-
“ ously been proclaimed for sale by the President. [ never knew,
“3n fact, that the land was reserved, unitil I had been informed
“ that the entry had been set aside, which was some years after the
“sale to Gear. I learned the fact from Justin Butterfield, the
“ Commissioner of the General Land Office.”

Brown’s want of knowledge on this point is still further shown
from the 22d cross-interrogatory, and his answer thereto, as fol-

lows (Rec, p. 84; Abs., p. 26) :

« At the time the contract with Gear was consummated, did he
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“ not tell you if it was reserved land, he would have nothing to do
“with it ; and was not that the purpose—to satisfy him it was no¢
¢ reserved—that you procured Jones’ aftidavit, and gave him ¢ A.
““ At the time I contracted or sold one-third of my interest in the
“ said lands mentioned, he did not tell me if it was reserved land
“ he would have nothing to do with it. He knew all about it, and
“more than I did; and I had previously told him all T knew.
¢ Mr. Jones’ affidavit was procured to be sent to ‘Washington, to
‘“ get the patent for the land, through Mr. Hoge, for Mr. Gear
“ and myself. Mr. Gear knew all about the affidavit, and subse-
 quently wréte me to know if it had been sent to Washington.”

The affidavit alluded to in the answer to this cross-interrogatory
was introduced in evidence by the defendant. It bears date at
Mineral Point, October 8; 1842 ; and was made atter the trade had
been consummated ; after the writings had all been drawn ; after
both Brown and Gear had fully discussed the whole matter, and
examined the title; and was obtained for the purpose of enabling
Gear to make proof that the lands had not, in fact, been reserved.

Brown further testifies (Rec., p. 86 ; Abs., pp. 28, 29) :

¢« T know that Capt. Gear had full knowledge about the title to
“ the land, because I myself told him all about it, when we were
“ going to it from Galena, and while we were on the ground, and
« before making the purchase. IIe told me he had examined it,
¢ gand knew all about it; and that he had been to the land office
« gnd had examined for himself, and knew all about it.”

As we have already scen, the papers were all drawn by Mr.
Jones, at Mineral Point; and the papers were all there together.
With,refereuce to what occurred at that time, Mr. Jones states

(Record, p- 933 Abs., - 82):

« T do not recollect whether Mr. Brown produced any other evi-
o the land, at the time of executing the papers,

« dence of title t .
depes d desl of talk and speculation as to whether the

« other than a goo
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« title would ultimately be confirmed by the United States, This
« talk was pretty freely entered into, I believe, by all present.
« There was evidence (aflidavits of parties) on file in the land of.
“ fice, testifying as to the mineral character of these lands, and
« certifying that actual and valuable discoveries of lead ore had
« been made upon them, previous to their having been entered in
“ the United States Land Office; and the effect of these affidavits
¢ was canvassed and discussed at the time.”

The question of title was made the subject of the fullest discus-
sion . before the bargain was finally consummated. Mr. Blakely
says (Rec., p. 194; Abs., pp. 84, 85):

“ T can’t say I know of any other transactions between Brown
“and Gear, only in relation to the lands described in the bond.
« T don’t know that Brown and Gear had, or had not, been long
“ acquainted, at the time of the trade. Mr. Butterfield was United
« States District Attorney here, and I gathered from Brown and
« Gear that he had expressed an opinion. They said that, in his
« opinion, predicated on the papers here, it was a good entry. I
« gathered from them that they had consulted Butterfied, and he
« gave them, as his opinion, what 1 have stated—that it was a good
“ entry. The consultation with Butterfield was had a few days be-
« fore October 10, 1842 ; so 1 understood from them.”

It also appears, from the testimony of Mr. Blakely, that M.
Jones, too, was consulted as to the validity of the entry. Thus, in
speaking of the conversation between the partics, at Galena, on the
10th of October, he says (Rec., p. 184; Abs., P- 8):

« T learned that there had been some talk about this trade at
¢ Mineral Point, Wisconsin ; and that the convers_ations in relz}-
“ tion to the entry, the manner in which it Was made, and why it
“had been overlooked, were fully talked of.”

And again, in referring to the same conversation; he says:
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“I think there yag nothing said about an examination of the

records at the lanq office in Mineral Point; only about Jones’s
“ opinion of the matter,”

(43

Mvr. Jones, at the time the entry was made, was a clerk in the
land office ; and he Was consulted by both parties as to the valid-
ity of the entry; a3, also, as to whether the lands had been re-
served. This was before the trade was consummated ; and he ad-
vised the parties that there had been no reservation. Capt. Gear
said that he thought the lands could be held under the act of 1834,
Butterfield, the Uniteq States District Attorney, was consulted, and
expressed the same opinion. IHaving received this information
from Mr. Jones, Gear, who was to procure the patent from the
Government, desired the affidavit of Jones, showing the land had
not been reserved ; and the reason why that affidavit was made,
and the purposes for which it was to be used, are thus stated by
Brown (Rec., p. 67; Abs., p. 15):

“The affidavit was made in October, 1842, about the day it
“ bears date, and was by me obtained from J. ones, at Gear's sug-
“ gestion, after the bonds and notes were executed and delivered,
“and before the one hundred dollars wwas paid. ¢ was obtained
“for the sole purpose of proof at Washington in procuring the
“ patent for the land described in said bond, and was Jorwarded
“ to Washington jfor that purpose. The copy produced at the for-
« mer trial was made by some one for Gear, and retained in his
“ possession. ~ The orlgll‘x‘al affidavit .1s the one spo?mn of.m tl'le
« Jetters of Gear to me, of the respective dates mentioned in said

»
¢ interrogatory above.

And this testimony of Brown’s is fully corroborated by the affi-
d ':;]'ts clf, which, after stating the fact that the entry had been
avit 1 )

lo by Brown, O'Neil and Ford, follows in these words (Ree.,
made by )

pp- 96, 97 Abs., P- ) i
¢ the date of the entry above referred to, a clerk in
«“ T was, &
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« the land office at this place, and had been for gyt five months
« next preceding. The receiver was present at the time of entry ;
« but, at his request, I filled the recciver’s receipts for the ahow;
« tracts. 1 had, at the date of the entry of the above tracts, full
« gecess to the official plats of survey in said office, and the books
« pertaining to said office, and do not believe that the above tracts
¢ or any of them, were ever recommended for reservation by th;
« Superintendent of the Upper Mississippi Lead Mines. 7 do not
« believe that there were any marks or designations made on the plats
« by the surveyors, showing that the above lands contained discover-
“ jes of lead ore. The above tracts were permitted to be entered
« simply by paying the minimaum price for the same; and no deposi-
< gions were filed—as required by the land officers, before permit-
“ ting the entry of lands east of the Fourth Principal Meridian—
« which had been previously reported by individuals as containing
« discoveries of lead ore.” 4

After this affidavit had been procured, which is merely corrobor-
ative of what Gear and Brown had both previously understood to
be the facts, the first payment, provided for in the bond, was made;
and Gear at once proceeds to procure a patent for the lands. The
parties were thoroughly conversant with all these facts, and Jones
(Ree.; p. 89; Abs., p. 29), after stating that these lands were
mineral lands; and the entries, although made in the United States
Land Office at Mineral Point, were, by many, considered v0idab'1e,
or void, in consequence of an act of Congress, OF 80me regulation
or decision of the Commissioner of the General Land Office, or both,
says:

“ The parties to the transaction were all perfectl)’ posted and
“ conversant with these facts; and those that Were present ca}n-
“vassed and discussed the matter at the time of executing the
“ bond.” '

¥
and Brown

Gear was familiar with all i ig characte’s
ith all matters of this 69; Abs.,

followed his suggestions and directions entirely (Rec. P-
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p. 16). The Property was sold very low ¢ for the purpose of get-
¢ ting Gear’s aid in getting possession of it. Brown stated, as his
‘“ reasons for wishing to get Capt. Gear interested in the matter,
“ because he was fully posted in such matters—rhe was famous for
“ fighting the Government, That was a part of the consideration”
(Rec., p. 192; Abs., p. 83).

Blakely also testifies (Rec., p. 186 ; Abs., p. 79):

“ Capt. Gear wished a warr’ty deed rather than a quit claim
‘“deed. Mr. Brown remarked that he had sold the property very
“low, under the circumstances, and that he wanted the Captain,
“in the matter, with him, ¢o0 aid him in getting possession, as he
“lived in this section of the country, and understood the whole
‘“ matter in relation to these mineral lands; and that he did not
“ object to give warranty instead of a quit claim because of any
“ defect of title, but that 1t would require a law suit to get possession;
“which I remarked o the Captain, at the time, he was buying a
“law swit. * * * And Brown represented then, that a quit
¢ claim deed would convey a good title, as well as a warranty deed.
“ He preferred to give a quit claim deed, because of the expense
¢ of putting persons oft the land—which the Captain was to share
« with him equally. * * % T was much interested in this mat-
¢ ter, at the time, as I had the labor to perform in relation to oust-
«ing parties off minerz}l I:m(.ls owned by Capt. Gear. I counted
¢ this a pretty big additional job.”

To carry out this purpose, the power of attorney from Brown to
Gear was executed, authorizing Gear * to grant leases, collect rents
« and receive all mineral from occupants of said ground; to make
ts and arrangments, and to commence all suits at law

1y to collect rent or obtain possession of said
b tie ay be necessary
“ Whlchdni- Zm P,-esent or future occupants”(Rec., p. 147; Abs., p.
3 °y !

groun dl ith full and complete knowledge of all the facts, and
67)- _An ’Wse of securing the full and complete title to those
for the P;H p10 were well understood to be most valuable, and as
lands—which ‘

¢ gll gettlemen
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one of the considerations inducing Brown to dispose of the one-
{hird interest thereon for the sum of two thousand dollars, Brown
states (Rec., p. 77; Abs., p. 22), that * Gear agreed to ],1(311) me
« procure @ patent for all the land mentioned in said bond. He
« was my agent to the extent of the power of attorney. We were
« pot interested in any other lands. Iis agency grew out of the
« fact that he was to endeavor to eject parties then on the land;
« and the better to enable him to do this, T gave him the power,
« g5 T was not a resident of Galena. Capt. Gear was to pay all
« taxes, and make any disbursements necessary to eject the parties
« thereon, and was to deduct said payments and disbursements from
« the rents, or sales of mineral to be made off the land; and in
« case he did not receive enough to pay him for such disbursements
« from the rent of ground or sale of mineral, then he was to en-
« dorse the balance on the note for my proportion of the same.”

Accordingly, Capt. Gear at once takes proceedings to obtain pes-
session of the lands. On the 21st day of October, 1842, he writes
to Brown as follows (Rec., p. 99; Abs., p. 34):

« After your departure, Blakely went to Shullsburgh to have the
« Jeases perfected; but, to our surprise, they have declined doing
« anything with us in the premises. I have just returned from the
“ coal mines. Have not had the opportunity to sce Mr. Hoge re-
“1lative to the course we had best pursue; but will, shortly. But
<« presume he will be busy during court which commences on
“ Monday. In the mean time, shall keep on the look out.”

I submit, in view of all these facts, that there is not in the case
the slightest shadow of proof showing a fraudulent OF corrupt pur-
pose in Brown. The history of the transaction, from .its GoNKICRCS:
ment to its close, so far from showing any willful mlsst?.tements of
facts on his part, or any concealment of facts; aftirmatively -shows
that both parties gave to the subject an extended and careful ex-
amination, and both came to the conclusion that Brown’s entry was
avalid one. Brown had a right to believe that the lands had never
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been reserved. He furnished Gear with all the means of ascertain-
ing the correctnegs of the statement; they went to the land office
together; they consulteq Mcr. Jones, the entry clerk; they advised
with counsel, and weye both informed that no reservation had ever
been’ made, and were hoth advised by distinguished counsel that
the entry was valid—Uoth believed it to be so, and both were mis-
taken. Gear’s belief in the validity of the entry did not rest upon
the representation of Brown, but proceeded from his own previous
experience in those matters, his own investigations, the statement
of Jones, the entry clerk, and the advice of counsel. One of the
grounds upon which Gear rested his confidence in the validity of
the entry, is stated in his letter to Brown, under date of July 1,
1843 (Rec., pp. 99,100 ; Abs., p. 85), after advising Brown that
the Government had commenced suit against him, with referenee
to that entry, says:

¢ In my suit with the Government, at Springfield, the expression
“ of the opinion of the conrt was decidedly in favor of the law of
1834 ; and that that law did awthorize the President to sell all the
“ lands in the Galena and Mineral Point Land Districts, and that
“ he had no authority to make any reserves of mineral land, and,
$¢ consequently, all the lands that were rescrved were unauthorized
« and without law.”

On the 14th day of September, 1843, Gear again writes to Brown
with relation to the suits mentioned in his previous letter. e says

(Rec., pp- 100, 101; Abs., p. 36):

« With regard to the suits in relation to the entered lands, I have
rming you that the Government officers concluded
« to draw back and wait a little; therefore, they have not com-
« menced the suits, 28 WC had becn.told. 1t i3 well to have the good
« will of the congressmen f')'o.m this State; but 1 flo not anticipate
« hawing any occasion Jor their good offices.  The judges of the Su-
urt will undoubledly settle the question. 1 shall be at
on this winter, to attend to all things that may be ne-

« pleasure in info

« preme Co
« Washingt
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« gessary, as far as 1 am able, in relation to mineral land. Your

« yishes shall be attended to, as you request, in relation to other
: X 9

« matters contained in your letter.”

The object Gear had in view, in going to Washington, was to
procure a patent from the Government. Finding, Lowever, that
he WQUld 1ot be able to be at Washington, he writes to Brown, un-
der date of January 8, 1844, the following letter (Rec., p. 101;
Abs., p. 36):

« T find it not in my power to be at Washington this winter. I
« had wrote to Hon. J. P. Hoge to get the deposition that yow for-
« warded at Washington, and present it to the Comnissioner of the
« @eneral Land Office,and to ask to havethe patent forwarded to Min-
« gral Point office. If anncy thing further you wish to communi-
« cate, relative to the entry, write him. I have paid the taxes on
« the lands in due time.”

This Mr. Hoge, to whom Gear refers in this letter, was one of
the members of Congress from this State, whose good will,” as
he says in his previous letter, ¢ it is well to have.” The deposition
veferred to is the affidavit of Jones, of which I have already given
a copy, showing that no reservation of those lands had been made
at the Mineral Point Land Office. Gear again refers to this affida-
vit in a letter to Brown, dated January 24 1844 (Rec., p- 102;
Abs., pp. 36, 87). Ie says:

«T wrote to Hon. J. P. Hoge, instructing him to take the afli-
« davit out of the office, and present it to the department, anld 0,1,)'
i tain the patent, if possible, and have it sent to Mineral Point.

But by far the most conclusive answer to the charge of fraud
against Brown is afforded by Gear’s letter t0 Brown, dated' Febru-
ary 8,1844. After stating that want of money prevented him from
going to Washington that winter, and that, had he been a.ble to go,
he should have employed all the means possible to obtain the pa-
tent for those lands, he says (Rec., pp. 114 115; Abs., pp- 38, 39):

4
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113
3 GeZ:-u :i::;babl)" remember the case of the Howe entry', by Chas,
€in th,e Smg’:u are algo aware that the patent was obtained much
« Shullsburgl, l“’f:]y that it is proposed to get the patent for these
R timegq an ]S- - You will a.lso. remember that I w'rote you,
 ney for the‘I%OS, tfat I had been informed tha.t the 'sttrlct. Attor-
e ey S I the Territory, had r.ecelved instructions to
R e S“(;ts. for the purpose of breaking the entry of sundry
i fest s .;n 10 the Territory, and the Ho\.ve entry among the
) tho;“ht‘\: 1staﬁd1ng the patent had been 1s'sued.. But %t was
: g 8 well to postpone the matter, until this cause in the

Supreme Court should be decided ; as that would, most probably,
“ cover the case in all its points. In view of these circumstances,
“I think it very doubtful whether your going to Washington
“ would be likely to have the desired effect, until this decision can
“be had. I have forwarded the duplicate to you, in case you
“ should still be of the opinion that it is necessary to go, so that it
“may not delay you; orthat you may be able to send it to Hoge,
“ghould you have a chance—which you will probably be more
¢ likely to have, than what I shall. _As another reason against the
 probability of getting the patent, you may remember that the Com-
“ missioner of The Land Office at Washington says that this land
“ was reserved at the General Land Office, by Major Legate; and
“ this is a feature that did not belong o the Howes entry; and the
s peason the Commissioners assigned forissuing the patent was, that
« ghere was nothing on file tn kis office relating to the said entry be-
“ ing mineral land; and, consequently, there could not be any ob-

& jection to issuing the patend.”

« Should this case be decided. against the Government, the whole
« matter, in relation to this section of country, would be set at rest,
¢ and all title to lands that have been .entered, pertected without
(i delay than is nec?ssary to 1ssue? the pafents. Should
 you find an opportu“ity to dispose of my mterest. in t.hose lands,
o e and return the papers, and I will give you the
o l})rond at any time when you may bfa able to find a purchaser to
ool mind, Ay reason Jor thisi—great want of money to
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 mezt my other engagements; and not that T thiny, any less of the
« property t/Lan' when I last saw you. Please write e upon the
“ receipt of this, or as soon as you shall make up your mind what
 ig best to do, in relation to going to Washington,”

Now, it is perfectly clear from this letter, that botl, parties per-
fectly well understood, at that time at least, that the land was re-
served at the General Land Office. Gear’s idea, however, was, as
we have already scen, that the act of 1834, to which he refers
in his letter of the 1st of July, 1843, authorized the President
to sell all the lands in those districts; and that he had no authority
to make any reserves of mineral land. The fact that it was reserv-
ed at the General Land Office is not alluded to by him as having
been a recent discovery, nor as affecting, in the slightest degree, his
confidence in the validity of the entry. Indeed, he takes especial
care to negative any idea of that kind, for, after authorizing Brown
to dispose of his interest in-the land, he says expressly that his rea-
son for this is “ great want of money to mect my other engagements,
and not that I think any less of the property than when I last saw
“qg It is idle to talk about fraud in such a case as this. After
the lapse of nearly two years from the time this contract was made,
with full knowledge of the fact that this land was reserved at the
General Land Office, Gear’s confidence in the validity of the title
which he had purchased was unshaken, and he thought as much of
the land as ever. The fad is, he relied upon establishing his title:
through the Courts, and never pretended that he had been deceiv-
ed. Down to the 9th day of July, 1846, he entertained the same
confidence; for on that day he writes Brown the following letter
(Rec., p. 106 ; Abs., p. 89):

“ Yours of the 29th is at hand, and its contents noted. I hav'e
“to say that I have paid all the taxes, but I find that the O’Neil
 part, the records do not show of the country, that it was sold for
‘“ taxes. It has lately been transferred to the State Bank of: T1li-
“nois. 1, as well as yourself, hawe been, wishing Jor S0Me action of
“ Congress, and for some suit that should be decided the courtsy



44

({3 2 .
but in vain. 1 went ¢, Springfield in June, to take back a suit to

g Cowrt of .the U.S., but th.e Government pu.t it })y,
sl sued; neither ha.s any x?ult cofne to a termmatlpn
¥ leasé i é)’aflt.the court that is now in sesspn. MecNulty has a
e, overnment to ha.ve'the survey still; but 7 luw.e run
St 77.L06‘t out of the diggings. He has stopped leasing, 1
ol Wby informed; and yesterday, I, as foreman of the grand
“ Jury, presented the agency of the lead mines as a nucance to the
£ courif, and asked that it should be abated; so what more? DBut

nothing can be done without tho duplicate that was forwarded to
¢ you some time since; so, if you are desirous something should be
¢ done, send it ; and the bank owners and we will act in concert.”

“ the Supreme

This correspondence appears to have been closed by Gear, on the
12th day of Jannary, 1847, when the hopes which, up to that time,
he had entertained of final success, seemed finally blasted. He
thus writes to Brown (Rec., p. 107 ; Abs. p. 40):

“ Yours has been received. You will find, by looking over the
« Proclamation of the President, that all the tract of land—* Irish
¢« diggins”—that you purchased, is offered again by the President.
<« Mr. McNulty expressed some little anxiety to have matters set-
« tled, as a representative of parties; would be willing to pay
« something like four dollars per acre for what has been held by
. % them ; if not, they would law it out® So it looks bad enough at
« the present. Sold again by the President, already divided in to
« geveral lots, it appears to take the turn of all the ballance of min-
« gral lands—of having fravdalently been sold, without any law
« for that purpose, until the present law—that is said to bring them
«3n to market in May next. So all will go, hook and line, fish and
« ol; and it 45 mot known who will catch even the pole.”’

Is it not curious, to 837 the least, that in all this correspondence,
a period of nearly five years, not one syllable is
of charging fraud against Brown? Is it possible
have been deceived by any representations made

extending over
uttered by way
that Gear could




45

by Brown, without having alluded to it at all? The fraud which
he charges in his last letter is not a frand against Brown, but
against the Government, who had sold the land without any law
for that purpose. He had been informed, years before this, that
the land was reserved at the General Land Office; but he has no
word of complaint to make, for that reason. Had it been true, as
is now asserted, that Brown had actually deceived Gear in relation
to the title to this land, would Gear have not, at once, on the dis-
covery of that fact, denounced the transaction, and repudiated it?
He would have demanded the cancellation of his note, and have
offered to return the bond. The discovery of the fact with rela-
tion to which the alleged fraudulent representation was made—to
wit, that the lands had been reserved as mineral lands—was made
at least within a year after the contract had been made; but still
Gear expresses no surprise nor dissatisfaction. His confidence in
his purchase is still unabated, and continues so for years. Gear’s
facilities for ascertaining whether the lands had been reserved at
the General Land Office were fully equal to those possessed by
Brown. No representation whatever is proved to have been made
to him on that point. Blakely himself testifies that Gear did not
abandon the contract until 1847 or 1849 ; up to which time he was
acting as attorney for Brown, and on his own behalf, in the mat-
ter; and, if he coldd have got the lands, would have paid the
money. (Rec., p. 195; Abs., p. 85.)

Undoubtedly, Capt. Gear would have paid the money, if he
could have got the land- The money was but two thousand dol-
lars; and the interest purchased by Gear would have been
worth, according to his own statement, at least ten thousand dol-
lars. This seems to be the difficulty with this defendant and his
witness, Blakely. They both seem to consider that Gear’s liability
depended upon his receiving a perfect title to the land ; whereas,
it was only Brown’s interest for which he contracted. He aban-
doned the contract, not because any fraud or deception had been
practiced upon him, but because the interest for which he had
agreed to pay two thousand dollars—which he hoped and expected
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would be worth ten thousand dollars, and which expectation Wwas
founded upon his own judgmert of the law, and counstruction of
t%)e act of Congl‘ess~proved to be worth nothing. Capt. Gear
simply took the ch:mceS, as many other men have done. He was
famous for fighting the Government.

That both parties regarded the title as extremely doubtful, is
evident from the low price at which Brown agreed to sell. But,
when Gear took the bond for the deed from Brown, he named Zen
thousand dollars as its penalty, which was hig estimate of the
value of the interest purchased by him, should he succeed in es-
tablishing it. He risked two thousand dollars,in the hope of realiz-
ing ten thousand from it. This he did with his eyes open, and with
full and perfect knowledge of all the facts. He never charged frand
against Brown. He never pretended that he had been deceived; but
he placed, as the result proved, too high an estimate on his own opin-
jon; and, in this instance, the Government proved too strong for
the Captain who was famous for fighting it. Had he succeeded,
we should have heard nothing of frand; but Gear would have
been but too happy to have carried out the contract. There is no-
thing in this case, therefore, to constitute a fraud within the rule
as laid down by this court in Doyle vs. Knapp. There has been
no proof that Brown, either previous to or at the time of the sale,
either affirmed what he knew to be false in relation to the title, or
vconcealed any material fact connceted with it, or used any fraudu-
lent means by which Gear was induced to accept a deed without
covenants of warranty The verdict and judgment are, therefore,

most clearly against evidence.

IIl1.

Phe Court erred it gdmitting improper and incompetent testimony

for the defendant.

o dant, after showing that the power of attorney was

£
The defe Blakely, and executed and delivered on the day it

drawn by Mr.
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bore date, offered to show, by Blakely, “for what g,

e $100.
“ was given. This was objected to by pl gote

7 aintiff ’s counsel, because
¢ the written contract was the best evidence, and ¢oylq not be con

% tradicted by parol proof. Objection overrgleq by the court.
“To which ruling of the court, the plaintiff’s counge] then and
“there excepted. Witness then stated : There wag g note of $100
¢ that Mr. Brown had, that was paid at that time, 7 understood
“ that this $100 note was to be @ part of the consideration, in case
“ 1t were consummated ; or a forfeit in case it were not. The pa-
“ pers having been drawn, at Mineral Point, at the same timie the
“note was given.” (Rec., p. 187; Abs., pp. 79, 80.)

This was a clear infraction of the rule that a written instrument
cannot be varied by parol proof. The bond, as we have seen,
which was executed between the parties on the 16th day of Sep-
tember, 1842, was absolute in its terms that Brown should con-
vey to Gear, by quit claim deed, the undivided one-third interest
in the Jands therein described, upon payment to him of one hundred
dollars in three weeks from its date, and nineteen hundred dollars

in eighteen months from its date. The conversation to which Mr.

Blakely testifies, if ‘it establishes any agreement at all, has refer-
ence simply to what he wnderstood was the intention of the par-
ties at the time the bond was executed. This undersianding of
Mk, Blakely’s changes the terms of the written instrument in two
essential particulars. The bond makes the $100, provided to be
paid by Gear to Brown in thre® weeks after the date of the bond,
a part of the consideration for the deed which Brown binds him-
self to execute absolutely and unconditionally. Blakely swears
that it was to be a part of the consideration, “‘in case it” (by which
he probably means the perfecting of Brown’s titl(}) ‘“were consum-
“ mated ; or a forfeit in case it were not.” NOW, in- the bond,
there is nothing whatever to the effect that the $100 is, in any case,
or in any event, to be regarded as a forfeit. Lhe bond clefxrly and
distinctly fixes the character of the $100 payment. It is to be
made as a part consideration for g quit claim deed, to l?e executed
by Brown to Gear. More than this, the extent of the interest and
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the title which that deed is to carry are also explicitly and clearly
set forth. .It is merely Brown’s interest, with no warranty as to
thlt ﬂ.lat interest is, which the contract calls for; while that
which s contemplated by the parol understanding to which Mr.
Blakely testities, is a perfect title. The bond makes the one hun-
dred dollars a part of the consideration, under all contingencies.
The testimony of Blakely makes it a part of the consideration, or
@ forfeit, dependent upon the tifle. The bond, by its terms, be-
comes absolute only on condition that Brown shall fail to execute
to Gear a quit claim deed of an undivided one-third interest in the
lands, after the payment of the sum of two thousand dollars; but
the condition to which Blakely testifies would require of Brown
the execution and delivery of a deed which should convey a per-
fect title as against all the world. Thus, the contract which the
parties made for themselves, and reduced to writing, is sought to
be changed into an entirely other and different one by Blakely’s
recollection of what the parties stated zhey had agreed to.

In FHarrar vs. Hinch, 20 Ills., 649, Chiet Justice Caton, in de
livering the opinion of the court, says :

& Assumi'ng that the detendant’s proof established that the
“ notes in controversy were given for the consideration expressed
« in the deed of assignment of the patent right executed by Wat-
« gon and Farrar to Hinch, the defence relied upon was not in the
« Joast advanced thereby. That”defence was, that Watson had
« also agreed to deliver mill, within a specified time, with the
% patent, and as a parb of the sale therveof. As there was a deed
« gpecuted ab the time of the sale, showing what was sold for the
« consideration of the Jifteen. hundred dollars mentioned in the
« deed—which was all the right,. title and interest of the grantors
« in the invention, within certmr‘x specified cou11tifas—it was -in-
¢ competent to prove, by P'It;d eYldence, t'hat an:ytlllng clse Was‘ to
& be conveyed for the consideration mentioned in the d.eed. The
« Jaw presumes that the deed SPeifks the whole intention of the
« parties; and the evi('ience t‘f“d“‘g to show that Watson also
” I;gree i ,to deliver 8 mill, was incompetent.”
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So, too, in Conant vs. Dewey, 1 Foster, 855, the court say:

« By the written agreement of June 8, 1844, the plaintiff was to
« have fifteen hundred dollars for building the house; and was to
“ be paid by receiving, so far as they would go, the five notes and
« mortgage of Haskell. In execution of this agreerhent, the mort-
“ gage was assigned without covenants of warranty, and the notes
« jndorsed to the plaintiff without recourse. The obvious mean-
« ing of the agreement is, that the notes and mortgage were o be
« gaken in payment, and at the visk of the plaintiff; and the assign-
« ment and indorsement were made in conformity with this con-
« gtpuction.  Parol evidence of the undertaking, by the defendant,
« that the notes were well secured, and that the land mortgaged was
« free from other incumbrance, is entirely inconsisient with this
<« construction of the written contract, and cannot be recetved to sup-
“ port cither of the counts in the declaration which are founded on
« such undertaking.”

The case of Howe vs. Walker, 4 Gray, 818, seems to me to be
directly in point. In delivering the opinion of the court, in that
case, Mr. Justice Tmoaras says :

« The defendant made a deed of quit claim to the plaintiff, with
4 covenant to warrant and defend the quib claimed premises
¢ against the lawful claims and demands of all persons claiming
“ by or under him. There was an incumbrance on the premises
“not created by the grantor—to wit, a mortgage of one thousand
¢ dollars—and the plaintiff avers that, at the time the defendant
“ made this quit claim deed and limited covenant by deed, he, at
“ the same time and for the same consideration, made-a parol
¢« agrecment to discharge and pay the mortgage- This action was
“ brought to recover an amount paid by the plaintiff upon the
“ mortgage, which, he says, the defendant, by his parol agreement,
¢ had promised to pay. The plaintiff offered evidence of such
« parol agreement, and it was excluded. It Was, We think, rightly
¢ excluded. The parties made a contract in writing, at one time,
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it for one consideration, upon one subject matter. Of that con-
‘“tract, the written instrument is the exclusive evidence. The
‘ parol evidence, if admitted, would enlarge the covenant con-
¢ tained in the deed ; it would show a covenant not merely agaiiist
‘“ incumbrances created by the grantor, to which the deed is tre-
¢ stricted, but a covenant or agreement to remove incumbrainces
“ created by a third person. It is true, as the plaintiff suggests,
‘ that the consideration of a contract, in other respects within the
“ statute of frauds, may be proved by parol. You may prove
“ what was the real consideration, and that it was not recited in
“ the deed. But you cannot show that, as the consideration of ‘a
“ deed, from A to B, of Whiteacre, B agreed, by parol, to convey
“ Blackacre to A, and rely upon such parol agreement as the
¢ ground of a suit in equity to enforce a specific performance.
“ That is, under the power of proving by parol the consideration
“ of a written agreement, you cannot establish an independent
“ agreement, otherwise within the statute of frauds. Nor can you,
« ynder the guise of proving by parol the consideration of a writ-
“ ten contract, add to or take from the other provisions of the
« written instrument. This would gradually dispense with the
« statute of frauds, and with that sound rule of the common law
« which finds in the written contract the exclusive and conclusive
« gyidence of the intent and agreement of the parties, and will
« not suffer such written contract to be varied or affected by any

W »
¢ contemporaneous parol agreement.

So, in Dutton vs. Gerrishy, 9 Cu’shing, 89, the plaint'iﬁ' was the
o of a warchouse from the defendant’s, under a written lease.
lessee 0 < tiffs. under this lease, put their goods into the parts of
i pl'all.m e cified in the agreement, and, shortly after, the
th(? b.ulldmg. ipewhich means, the plaintiff’s goods were damaged
building fell; yt. for the recovery of which damage, the plain-
to a greal SMOMY ’t{on of trespass on the case. The plaintiffs of-
tiffs brought anlﬂct the defendant was a master-builder; that the
fered to prove f'mt ed by him, and was insecurely and improperly
L’uiidi”g ;vzlsmzl;;pow the written agreement was made, one of the
uilt; an
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plaintiffs asked the defendant if the building wae sufficiently
strong. He replied that it was; and he would warrant it would
stand, if filled with pig lead. Chief Justice SmAw, after holding
that there was in the lease no implied warranty, adds:

«“If there was any warranty, expressed or implied, it was a part
¢ of the contract of hiring, and not something separate and inde-
“ pendent, and must, therefore, be found as one of the items or
“ terms of that contract. The evidence, therefore, offered for the
« purpose of showing that the defendant said to one of the plain-
“ tiffs that the warehouse was strong enough to stand if filled with
“ pig lead was not admissible; it would be adding to the terms of
‘“a written agreement by parol evidence, which is contrary to the
“ rules of law.”

Raymond vs. Raymond, 10 Cushing, 134, was assumpsit on a
promissory note, payable in annual instalments. The defence was,
want and failure of consideration.  DEwer, J., in delivering the
opinion of the court, says:

“ The note offered in evidence to maintain this action, on the
“face of it, is of such a character as prima facie entitles the
¢ plaintiff to enforce the payment of it in a suit at law. The ('le-
« fendant seeks to avoid this liability by showing that the consid-
“ eration of the note was the receipt from the I’lﬁi“ﬁﬁ‘.of Dt
“ purporting to convey certain real estate; but which, in fac‘t, 28
* the defendant insists, conveyed no title to him- 1 C
¢ deed was, that the plaintiff ¢ granted, gave, remiscd and release.d
“¢and forever quit claimed’ a certain undivided halfi gt
¢ premises, and with a covenant that ¢ he had 8 O 'seg
‘¢ and convey the same, and that he would warrant and deflen :
¢ ¢ the same premises against all persons claiming by, through or
“‘under him’ * * * Thege coyenants do ROt €XPress tﬂf’l{
‘ imply a warranty of any absolute title; they relate to.the a: :ﬁ]e
“seizin of the grantor, and that he has guch possession oenam
“ premises as that he may execute a deed thereof el
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@ of .
. oTch :cgtlul;ltsei(;(imvef?, is synonymous with a covenant of seizin.
R Itl'o the grantor will support both ?f the'se cov-
e ’The pt;c 'Tve of his having a good indefeasible title. ¥
e defendo “el. covenant, that thfa grantor “would warrant
e g s B against all persons claiming by, through or under
af R s of no greater effect than to warrant against the title ac-
quired through the grantor. It falls short of the general coven-
“ ant of warranty, and is not a covenant to warrant against a title
“ held by others, derived from other independent sources, and not
« through the grantor.” * # * Butitis said there was an out-
« gtanding mortgage, made by one Plympton Barnes to Nathan
¢« Raymond, Sr., of a prior date to plaintiff’s title; and so the de-
« fendant, by reason of that title, may not always enjoy the estate
« he supposed he purchased, and that which the plaintiff ought, in
« gquity, to assure to him. The case, as stated, shows that the de-
«¢ fondant knew of the cxistence of that mortgage when he gave
« the note and received his deed, and was content to take the parol
“ promise of the plaint{f to pay the motes secured thereby, and
« discharge the mortgage. But the defendant neglected to guard
« goainst it in the covenant in the deed of the plaintiff. He took
nts of a very limited character; and having

« 9 deed with covena
ants of his vendor, ke must be

« thus taken certain express coven
« pestricted to them, and cannot now engraft upon them the more
nt found in @ verbal promise made at the time
« of executing the deed. A deed, with a covenant of warranty
“ against all persons claiming by, through or under the grantor,
£ ca-nnot be thus extended to a general covenant of warranty
« against all persons. The misfortune of the defendant is, that he
« did not require more full covenants of warranty.”

nants contained in the bond executed by Brown
to Gear aro independent covenants. The two thousand dollars is
to be paid at all events .an'(l, by the ten}]s of. the contract, it is ap-
parent that Gear Was willing to part \\.nth his money, and rely on
Brown’s covenant to compel the exee}mon of a conveyance. This
doctrine, 85 applicﬂble to bonds of thlg character, is maintained in:

« extended engageme

« Now, the cove
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Champion vs. White, 5 Cowen, 511
Gk

West vs. Emmons, 5 John,, 181.

Robb vs. Monigomery, 20 John., 15.

In permitting the defendant to show, by oral proof, that the one
hundred dollars was to be considered as a forfeit merely, the ex-
press terms of the bond, which make that payment absolutely es-
sential as a part of the consideration, is flatly contradicted, and the
character ot the covenants themselves is entirely changed. They
become, then, dependent on, and not independent of, each other.
The written instrument imposes upon Gear the absolute liability
to pay the sum of two thousand dollars; and in order to secure
the conveyance, leaves him to his remedy on the bond. While the
testimony of Blakely, offered for the purpose of showing a differ-
ent consideration for the $100 note than that expressed in the
bond, makes Gear’s liability to pay the two thousand dollars a con-
tingent one, merely—not cven dependent on the .execution of a
quit claim deed by Brown, but on the conveyance of a perfect
title; Thus a new contract is sought to be made between the par-
ties, differing in every essential particular from the one which they
had reduced to writing.

similar character, pro-

There were many other questions, of a
the court permitted.

pounded to the witness, Blakely, and which
Thus (Rec., p. 185 ; Abs., p. 78):

« Defendant offered to prove the statements of Brown, as to the
« difference between a quit claim deed and 8 warranty, and that
“ one passed title just the same as the other- Objected to by
« plaintiff’s counsel, on the ground that constructions of deeds was
« matter of law as to which both parties had equal knowledge ;
« and objection overruled, and exception.” . g

Tn answer to this question, Blakely states that Gear wished 2
warranty deed rather than a quit claim deed- Bro§vn remarked
that he had sold the property very low, under the c}rcumsts'mce.s;
and that he wanted the Captain, in the matter with him, to aid him
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1n getting possession ; that he did not object to give warranty in-
stead. of quit claim becayge of any defect of title; but that it would
require a law suit to get possession.

. Now, all this occurred long after the bond was executed, de-
livered and recorded, By that instrument it was expressly agreed
that a quit ciaim deed should be given. The testimony is not
competent to show fraud; for if it be contended that Brown prac-
tised any fraud upon Gear, in the making of the contract, which
called for merely a quit claim deed, then the fraudulent represen-
tations should be shown to have been made previous to the execu-
tion of the bond by which the character of the deed was settlec.
No subsequent declarations of Brown’s can, within the ruling of
this court in Doyle vs. Knapp, be admissible for any such purpose.

The note sied on was presented to Gear, in 1844, by onc Augus-
tus Garrett, for payment. Brown says (Rec., pp. 76, 773 Abs., p.
91) that, some time after the note became due, “it was presented
« to Oapt. Gear for payment by Augustus Garrett, of Chicago,
 who was going to Dubuque and would pass through Galena ; and
« who took the note with him at my request. I think it was 1843
« or 1844. Thoe note was not sold to Garrett; he only took it to

“ present it for payment.”

Upon this point, My, Blakely says (Rec., p. 188; Abs., p. 80) :

¢« The note was presented, about the time it fell due, by Mr.
« Garrett, of Chicago. The note was not paid. I am not positive
€ it was presented for payment. I think, or my opinion is, that
anted to see if it was a good note. 1 came to this con-

« Garrett w
alk there.”

« clusion from the t

d to auy statement of Garrett, unless coupled

Plaintiff objecte st
tation of note for payment. Overruled;

with, and part of, presen
and exception.

Mr. Blakely thereupon 8478 :

_r
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« Capt. Gear stated to Garrett the consideration ang contract
¢« under which the note was given, just as I haye stated ; and told
« him all the facts and circumstances relating to the land, as re-
« presented by Brown, when the note wag given, had entirely
« changed ; and that there was no consideration for the note at all;
¢ and that it was not good, for that reason.”

The plaintiff objected to the admission of these statements, for
the reasons stated when evidence was first offered; and because
they were statements made to third persons, and not in the pres-
ence of Brown. The court, however, overruled the objection, and
allowed the witness to proceed. Mr. Blakely being therefore let
loose, testified (Abs., p. 81):

“ That the circumstances of the property were not such as they
“ were supposed to be, at the time the note was given, was also as-
¢ signed by Capt. Gear as a reason why there was o consideration
« for said note ; and all fully detailed by Capt. Gear to Garrett,
¢ when he produced the note; and all the facts at the time were
“ told him—giving him a full history of how Brown tried to de-
“fraud him in the transaction, and also giving him (Garrett) to
“ undersiand that he (Capt. Gear) had not, at the time, got one
‘ cent consideration for the note ; and that the note was not a good
“one. I can’t use the language that Capt. Gear used tWGUtY_.Yea‘:S
“ago; but the substance was, that Capt. Gear did not consider it
“ a good note, for want of consideration; and Garrett so under-
“stood, I reckon. I was Capt. Gear's cashier, until November,
¢ 18447

Under the operation of such rules of evidence as seem f0 i
prevailed on the trial of this case, there could be 10 nsetly, OF
any legislative action to make parties witnesses o eir? onphe-
half. If that salutary rule of evidence, that the statements and
declarations of a party shall not be admitted in his own f?,vor, s
ever been violated, it was in the testimony which I have just quo-
ted. Here, the book-keeper of the defendant i Permitted D
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I:floizc;}tf:;:s of the statements of the defendant, cover.ing the
: n controversy, made to a party having no interest
whatever in the matter, in the absence of Brown, and for the pur-
pose of: establishing a failure of consideration, and fraud in the
procuring of the note sued upon. That is the kind of evidence on
which this verdict was founded. Gear’s statement, made in 1844,
that he had been defranded, was admitted as evidence to establish
that fact; and, in that very year, he writes to Brown that he thinks
as much of the property as ever. All this testimony; the plaintiff
moved to exclude; and this motion was also overruled.

For the reasons, therefore, that this verdict is clearly against evi-
dence, and that improper testimony was admitted by the court; it
is respectfully submitted, on behalf of the plaintiff in error, that
the judgment should be reversed.

E. S. SMITH,
Plaintiff’s Attorney.
By EMERY A. STORRS. :
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