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In the Supreme Court, State of Illinois.

FIRSY GRAND DBIVISION,

At Mount Vernon----November Term, A. D., 1861

ILLINOLS CENTRAL RAILROAD CO.

VS, Error to Jackson.

S e

JOHAN F. DICKERSON.

Abstract wrong in stating amount of judgment before Juetice at $85,00,
The appeal boud recites a judgment for $46,00. Record p- 7; also, trans~
seript record p. 8. The judgment in the Circuit Court was for $48,00.—
Record p. 20. Hence very properly no order apportioning cc sts.

The justice very properly regarded the pleading in the case as a useless
display of learning. Vide Transeript Ree. p. 8.

The Statute requires an appeal case to be heard and decided on the
merits, unless it affirmatively appears from the evidence that the Jjustice had
no jurisdiction of the subject matter. Clark vs. Whitheck, 14 Til., 393;
Vanghn vs. Thompson, 15 1IL., 40. Swr-iiy loy o My ncs 2286 2/§

It was clearly within the discretion of the Cireuit Court to allow an
amended account to be filed, and to hear and decide upon the evidence rela.
ting to the same, without regarding the procecdings before the justice. 1

- Gil. 598 ; 4 Scam. 547. 2 2 wl 276

The Court allowed an amended account to be filed in apt time. Ree.
p. 11. The evidence objected to was properly received under the amended
account.

The evidence sustains the finding of the, Court. The evidence shows
that defendants cattle were killed by the plaintiff’s locomotive and train.—
That at the place where defendants cattle got on the track, the fence was
down and had been for some time; that it was the duty of the plaintiff to
fence, at that particular place. The witness Burns states that he was in the
employ of the Railroad Company ; that he was a section boss for them, and
that it was his business to keep up the fence there; that he found it down
and put it up; that the cattle were not killed at a crossing of a public road
nor within the limits of a town; that the cattle were killed within five miles

Z: : of a settlement, to wit: within kalf a mile of the town of Makanda. That
d ¢ 72 © the cattle were killed after the 13th day of August, 1855, to wit: on the
5 17th day of Qctober, 1858 ; that plaintifi’s Railroad had been in operation

6“17 o ﬂ//cu(7 Lep 735 g more than six months previous to the killing, to wit: from 1854, and that
the cattle were worth $48 00. Record pp. 14, 15, 16, 17, 18, 19 and 20.

CORNELIUS 8. WARD, #or Defendant,

L8560-3]

Guardian Office print, Mt. Vernon. o
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IN THE SUPREME COURT Of ILLINOIS,
FIRST GRAND DIVISION. .. __._____._____ NOVEMBER TERM, 1861,

V8. .
John F. Dickerson, Appellee.

The Illinois Central Railroad Co., Appell’t}

This was an appeal from J. P. to Circuit Court of Jackson county.

On the trial in the Circuis Court, the evidence did not bring the PItff. below within the statute entitled
ar “‘Act to regulate the duties and liabilities of railroad companies,”” approved Feb. 14, 1855, and
hence he had no right of acticn under the evidence.

There was no proof to negative the fuct, that the cattle might have been killed at the crossing of a
highway and within the limits of a city or village; and there was no proof that the damage was “.negli-
gently or wilfully done.” It does not appear in evidence that at the point where the cattle were killed it
was necessary to maintain a fence in order to ‘‘prevent horses, cattle, sheep and hogs, from getting on
the railroad.”

The plaintiff must show that defendant is not within al! the exceptions of the Statute fourd ir the
section which fixes the penalty, A
——Chitty’s Pleadings. v, 223.—20 IIl. R. 391; 23 IIL R. 92 95; Purp. Stat. ». 1077 sec. 165,
WM. H. GREEN,

Attorney for Appellant.

£8500-3]
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ABSTRACT.

I. C. R. R. Co, 1
VS, Appeal from Justice.
John F. Dickson. |

This case began before (p1) Hamilton, a J. P. of Jackson Co, and judgment for pl'ff in that
cause on an action for 2 cows and one heifer for $85.00.

In the Justice’s Court the attorney for pl'ff (5) filed a vegular and formal decliration in case
at common law for negligence in killing said cattle (6) to which a plea of xor GuiLry wus filed in
due form of law, and issue joined.

At (11) October term 1859 this cause was tried and judgment for pl'll below for $48 and costs
and no order apportioning costs.

Bill of exceptions [137 shows that the court heard proofs [14] fixing liability on def’ts below
under [15] the Statutes; whilst the declaration [16] was based on merely [17] a common law lia-
bility. 18] ‘

The cause was heard by A. M. Jenkins, judge, without jury. Verdict for pI'ff below. Mo-
tion for new trial overruled and excepted to. :

Testimony was ohjected by defendant below. Overruled and excepted to.
Motion for new trial overruled and excepted to at time.

Ist. The Court heard and allowed improper evideunce for plaintiff’ below.
2d. The Court refused to receive proper testimony offered by defendant below.
3d. The testimonywof pl'ff below was not sufficient to justify verdict.
4th. The finding of the Court was without evidence to sustain it.
5th. The Court erred in rendering judgment for pl'ff below and against def’t below.
7th. Declaration for killing by runaning a train.  Proofs were for failure to erect fence. A vatlance.
8th. Proofs show no liability in any form of action.
HAYNIE & PARRISH,
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m SUPREME COURT Of ILLINOIS,
NOVEMBER TERM, 1861,

¥

"m Lllinois Central Railroad Co, .
g ! V8. L
, ?@;%;;; foﬁeg? Dickerson, Appellee.
- - Thls was an tgpeul from J. P. to Circuit Court of Jackson county. :

On the tmd in the Circuis Courtythe evidence did not bring the PItff. below wlthin the statute, entitled

ae ““Act to regﬁite the duties and liabilities of railroad companies,” approved Feb. 14, 1855, and

hence he had no right of action under the evidence.
There was no proof to negative the fuct, that the cattle might have been killed at the crossing of a
hig‘nm and wiﬁhig the limits of a mty or village ; and there was 1o proof that the damage was “‘negli-

~ gently or wilfully done.” j It E’mmﬁ appear in evidence that at the point where the cattle were killed it
~was necessary to maintain a fence in order to “‘prevent horses, cattle, sheep and i noos from getting on

the railroad.” ' ¥
"  The plaintiff must show that defendant is not withun all the exceptions of the Statute fourd i the

section which fixes the penalty.
——Chitty’s Pleadings. . 223.—20 TIL R. 391 ; 23 IIL. R. 92 95; Purp. Stat. ». 1077 sec. 165,
WM. H. GREEN,

Attorney for Appellant.
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SUPREME COURT,
First Grand Division.

State of Illinois, }Ss

People of the State of Illinois,
To the Sheriff of i -cfoce—rnm.. County.
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In the Supreme Court, State of Illinois,

AND DIVISION,

At Mount Vernon----November Term, A. D, 1861

ILLINOIS CENTRAL RAILROAD CO.)

=

Vvs. Error to Jackson.

JOHN F. DICKERSON.

Abstract wrong in stating amount of judgment before juztice at $85,00.
The appeal bond recites a judgment for $46,00. Record p. T; also, trans-
seript record p. 8.  The judzment in the Circuit Court was for $48,00,—
Record p. 20.  Hence very properly no order apportioning ccsts.

The justice very properly regarded the pleading in the case as a useless

display of learning. Vide Transeript Ree. p. 8.

The Stetute requires an appeal case to be heard and decided on the
merits, unless it affirmatively appears from the evidence that the justice had
no jurisdiction of the subject matter. Clark vs. Whitheck, 14 Il1., 393;

Vaughn vs. Thompson, 15 111, 40. S Qopg Loy T HNeynes 23 3 2/,

It was clearly within the diseretion of the Circuit Court to allow an
amended account to be filed, and to hear and decide upon the evidence rela-
ting to the same, without regarding the proceedings before the justice. 1
Gil. 598 ; 4 Scam. 547. 2 2 Sl 245

The Court allowed an amended account to be filed in apt time. Ree.
p. 11, The evidence objected to was properly received under the amended
account.

The evidence sustains the finding of the Court. 'The evidence shows
that defendants cattle were killed by the plaintifi’s locomotive and train.—
That at the place where defendants cattle got on the track, the fence was
down and had been for some time: that it was the duty of the plaintiff to
fence, at that particular place. The witness Burns states that he was in the
employ of the Railroad Company : that he was a section boss for them, and
that it was his business to keep up the fence there; that he found it down
and put it up; that the cattle were not killed at a crossing of a public road
nor within the limits of a town: that the cattle were killed within five ‘miles
of a settlement, to wit: within kalf a mile of the town of Makanda. That

€ the cattle were killed after the 13th day of August, 1855, to wit: on the
17th day of Oectober, 1858 ; that plaintifl’s Railroad had been in operation
more than six months previous to the killing, to wit: from 1854, and that
the cattle were worth $48,00.  Recerd pp. 14, 15, 16, 17, 18, 19 and 20.

CORNELIUS 8. WARD, For Defendant,

Guardian Office print, Mt. Vernon.
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IN THE SUPREME COURT O« ILLINOIS,

FIRST GRAND DIVISION e NOVEMBER TERM, 1861,

VS.
John F. Dickérson, Appellee.

The 1llinois Central Railroad Co., Appell’b}

This was an appeal from J. P. to Circuit Court qf Jackson county.

On the trial in the Circuit Court, the evidence did not bring the Pltff. below wlthin the statute entitled
an “‘Act to regilate the duties and liabilities of railroad companies,” approved Feb. 14, 1855, and
hence he had no right of action under the evidence. :

There was no proof to negative the fuct, that the cattle might have been killed at the crossing of a
highway and within the limits of 'a city or village; and there was no proof that the damage was ‘‘negli-

gently or wilfully done.”” It does not appear in evidence that at the point where the cattle were killed it
was necessary to maintain a fence in order to ‘‘prevent horses, cattle, sheep and rogs, from getting on

the railroad.”

The plaintiff must show that defendant is not withn all the exceptions of the Statute fourd in the
section which fixes the penaliy. ! 7
———Chitty’s Pleadings, ». 223.—20 Il R. 391 ; 23 Ill. R. 92 95; Parp. Stat. ». 1077 sec. 165.

WM. H. GREEN,
Attorney for Appellant,
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ABSTRACTe

I. C. R. R. Co, 5

Vs, ¢ Appeal from Justice. ¥
John F. Dickson. |

This case began before (p1) Hamilton, a J. . of Jackson C%., and judgment for pl'ff in that
cause on an action for 2 cows and one heifer for $85.00. :

In the Justice’s Court the attorney for pl'ff (5) filed a vegular and formal deciaration in case
at common law for negligence in killing said cattle (6) to which a plea of Nor GuiLTy was filed in
due form of law, and issue joined. v

At (11) October term 1859 this cause was tried and judgment for pl'ff below for $48 and costs
and no order apportioning costs.

Bill of exceptions [13] shows that the eourt heard proofs [14] fixing liability on def’ts below
under [15] the Statutes; whilst the declaration [16] was based on merely [17] a common Jaw lia-
bility. [18]

The cause was heard by A. M. Jenkins, judge, without jury. Verdict for pI'fl’ below. Mo-
tion for new trial overruled and excepted to.

Testimony was objected by defendant below. Overruled and excepted to.

Motion for new trial overruled and excepted to at time.

1st. The Court heard and allowed impiroper evidence for plaintiff’ below.

2d. The Court refused to receive proper testimony offered by defendant below.

3d. The testimony of pI'ff below was not sufficient to justify verdict.

4th. The finding of the Court was without evidence to sustain it. -

5th. The Court erred in rendering judgment for pl'ff below aud against det’t below.

7th. Declaration for killing by running a train.  Proofs were for failure to erect fence. A variance.

HAYNIE & S %I&L
'd

8th. Proofs show no liability in any form of action.
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IN THE SUPREME COURT OF ILLINOIS,

FIRST GRAND DIVISION . __ ~-----NOVEMBER TERM, 1861,

The llinois Central Railroad Co., .PSEE‘J-
V8. :
John F. Bickerson, Appellee. h

This was an appeal from J. P. to Circuit Court cm. Jackson county.

On the trial in the Circuis Court, the evidence did not bring the PItff. below wlthin the statute, entitled
ar ‘‘Act {o regulate the duties and liabilities of railroad companies,”” approved Feb. 14, 1855, and
hence he had no right of »o:.oc under the evidence.

There was no proof to negative the fact, that the cattle might have been killed at the crossing of a
higahway and withia the limits of a city or village ; and there was no proof that the damage was *‘negli-

gently or wilfully done.” Tt does not appear in evidence that at the point where the cattle were killed it

was necessary to maintain a fence in order to ‘‘prevent horses, cattle, sheep and nogs, from getting on
the railroad.”
The plaintiff must show that defendant is not within al! the exceptions of the Statute fourd in the
section which fixes the penalty
———Chitty’s Pleadings. r. 223.—20 Il R. 391 ; 28 Lil. R. 92 95; Purp. Stat. ». 1077 sec. 165.
_ WM. H. GREEN,

Attorney for Appellant.
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SUPREME COURT,
First Grand Division.

State of Finois, }SS

The People of the State o Illingis,
To the Clerk of the Circuit Court for the County of /a//wfn/ _Greeting :
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Clerk of the Supreme Court.



SUPREME COURT.
First Graanivis'mn.

Plaintiff in Error,

Defendant in Error.

WRIT OF ERROR.
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