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The Court, on the trial, allowed the deed to be filed as a
part of the count, and this is alleged for error. Defendant
knew of this deed, for it was in his chain of title.

This was no surprise to the Defendant, for the count
alleged the making of the deed, and gave the names of the
parties thercto and the date ; and, again, the other counts in
the declaration were sufficient for a recovery without the 2d
count,

In this case there is no plea but the general issue. In
order to avail himself of the Statute of Frauds, it must be
specially pleaded.

Thornton vs. Heirs of Henry ; 2 Scam., 220.

Leer vs. Choteau ; 23 Il , 39.

Comstock vs. Ward ; 22 I1l., 248

School Trustees vs. Wricht; 12 Ill., 440.

Sartzer et al. vs. Skiles ; 8 Gilman, 534.

Tarlton vs. Victes ; 1 Gilinan, 473.

Tibbs et al. vs. Allen ; 27 II1., 118.

It is insisted that Sage took a deed from Curtiss, agreeing
to pay incumbrances, and had not done so, there being due
Knox $2,000. There was no proof that the contracts were
mutnal and dependent. The Defendants proved by Mr.
Camp the admissions of Sage; and on cross examination as
to same admissions it appeared that the trades were seperate
and distinet, one from the other. It would have been im-
proper for the Court to have instructed the jury that the
Plaintiff could not recover unless the proof showed that Sage
had paid Knox. The 7Tth instruction was properly refused
for the reason that it required the Court to instruct the jury
“that if each agreed to pay off the respective incumbrances on.
the land deeded, then the contract would be mutual and
entire,” Ieavmo' the time of performance out of the view ot the
jury, making payment by Sage a condition precedent,
whether it was prior in time of pertformance or not

&th instruction, refused, is not the law of this State ; for it
has bLeen decided, time and again, in this State a promise to
pay a debt of another to a third person is good, and an action
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may be muintained by the person tor whose benefit the prom-

- igse is made, whether he was a party to the contract or not
and although in the language of the statute, it is too general
and might mislead the jury.

4th instruction was properly refused. for the reason there
was no proof of any such contract, asis supposed, and if
given it would mislead the jury.

2d. For the reason that a recovery might be had in that
case under the common coants,

3. For the reuson that it leads the jury to believe that the
identical bills obtained from Hamilton maust have been ap-
plied to the extinguishment of said liens.

4. Because it instruets the jury that the Plaintiff could not
recover the an ount of the I[Tamilton debt, even though the
Defendant, as the consideration for the deed to him, agreed
to pay it to Plaintiff, unless Sage applied it in a certain way.

5. Because it cxcludes from the jury the idea that the
Plaintiff could recover on the proof, as stated in Plaintiff’s
1st instruction.

G. Because the instruction stands on two hypotheses that
do not exist in the proof.

7. Becanse it is abstruse and caleulated to mislead the jury
by mystifying the case.

8, The Plaintiff’s 1st instruction presented the Plaintiff’s
right to recover clearly on his declaration,and the Court was
not bound to instruct and mystify to suit the caprice of attor-
neye.

9. Because it was presenting a case different from the de-
claration and Plaintiff’s proof’; and because that instruction
would not allow the jury to find for Plaintiff if there is such
proof as 1s in the 4th instruction stated, even if the jury was
satisfied the proof in Plaintiff’s 1st instruction was also
given.

The 5th instruction Leing based on the 4th, must fall
with it.

The 9th instruction was too general, and did not apply to
this case, and would mislead the jury.
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The 10th was properly refused, because the jury was fully
instructed as to the amount the Plaintiff was entitled to re-
cover by the Plaintiff’s 1st instruction.

The 11th instruction was too general ; and although good
law in a proper case and properly understood, still as offered
and written would have mislead the jury.

The 12th instruction was not the law, as at the end of that
deed it is expressly agreed that he would pay the incum-
brances recited, and he accepted the deed on that condition.

The 12th instruction asked by Defendant is clearly wrong,
because it asks the Court to judge for the jury as to the char-
acter of the admissions of Defendant given in evidence.

Frizell vs. Cole ; 29 Tll., 465.

Tt must all fall together if any part of it is bad, even though
some part of it is gool. It is divided into three distinct
propositions, but is nevertheless all one instruction, and is so
treated and numbered.

Again, the jury at Detendants’ reqnest was sufficiently
guarded as to the weight to be given to the admissions of
Defendant, shown in evidence by the 6th instruction given
for the Defendant.

The instructions given for the Defendant presented his
case in as full a manner on the law and facts as the law
authorized ; and the jury being fully instructed in the case
there is no error, even though proper instructions were re-
tused. :

Warren vs. Dickson ; 27 Ill., 118. 3

There was no error in the red line erasure in Defendant’s
6th instruction of the words “ and if this was all the contract
entered into on the part of Curtiss, this aciion cannot be
maintained,” :

1. Because the Court, by an instrnction, has no right to
indicate to the jury what, in the opinion of the Court, is or is
not proved.

2. Because it is impossible to tell by the words erased
which contract is referred to—whether the contract to take
the land, subject to liens, or the contracts to pay off incum-
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brances. It is ambiguous, and therefore calculated to mis-
" lead.

3. The words ‘“‘especially where both the deeds of Camp to
Sage and from Curtiss to Sage contained no such a provision
and obligation on the part of Sage,” were properly erased.

1. Becaunse the deeds were in evidence, and it is not in
the province of the Judge to repeat in an instruction what
the evidence is on a given point, and thus pettifog a case
through for one party or the other, and especially as the
words following this erasure are in brackets, put in as a mod-
ification of the instruction, and calls the attention of the jury
to the absence of a particular clause in the deed to Curtiss,
and its existence in both deed from Camp to Sage and Cur-
tiss to Sage. The further modification of this instruction in
brackets, “ but a verbal contract to pay these incumbrances
would nevertheless be valid,” was necessary after such a
flood of instructions to bring the mind of the jury back to the
original proposition, that a recovery might be had upon a
verbal promise to pay the Hamilton debt, if distinctly proven
to the satisfaction ot the jury.

The Plaintiff in Error has exhausted nearly sixteen pages
of his briet to show that by certain decisions this case is
within the Statute of Frauds, which it seems useless to fol-
low and rebut, inasmuch as our own Supreme Court has ex-
pressly decided that he can not avail himself of that defence
under the general issue, and that is the only pleain this
case, and this is so if our Court will stand by its own decis-
ions.' It is only ‘a matter of practice, in which courts in dif-
ferent States decide differently.

On pages 16 and 17 of Plaintiff in Error’s brief, it is in-
sisted that the Court took away from the consideration
of the jury the fact whether Sage had performed or not.
Now this is not so. ~ Their theory is that there was an ex-
change of lands, and that Sage agreed to pay Knox and that
he still owed Knox $2,000. In the Plaintiff’s instruction
secondly given, the jury was given to understand that
whether Sage had paid Knox was immaterial, unless the

/
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contract to pay off incumbrances was mutunal and dependent.
If the agreecments were mutual and dependent then it was
material ; otherwisc not, and there is and can be no pretence
but that is the law in every case.

.8. On the 17th page of his brief, it is said the Court ex-
pressly refused to submit to the jury the mutuality of the
contract as to payment of incumbrances, refering to 7th in-
struction asked for by Defendant in the Court below. Now
this instruction asks the Gourt to say to the jury that the
promises stated in that instruction would make a mutunal and
entire contract, and on which contract the Plaintiff couald
not recover without first showing that he had paid Knox,
and for this reason the iustruction was erroneous. And
again, it was erroneous for assnming that the Plaintiff might
recover on a contract upon which he had not declared.
Again, it assumes that the Plaintiff must show that he had
actually paid the money to Knox, and this Court has decided
that giving an obligationis a payment, and between the
party who is to pay, and the party who is to répay on such
payment being made. In this case Sage had taken the land
from Curtiss, charged with the debt, and by a clause in the
deed to himself had expressly assumed the debt.

4. On 17th page of brief it is said the promise was void,
as being an agreement to pay the debt of a third person. It
has been decided time and again in this Court that a promise
to pay to a third person a debt I owe him is not a promise
to pay the debt of a third person, and that the person to
whom the money is to be paid may declare on the promise
as made to himself and recover upon it, even though he was
not a party to the contract. !

5. On same page it is said the contract was inadmissable,
as varying the written contract contained in the deed to Cur-
tiss, and the agreement to pay the incumbrances was incon-
sistant with the written clause at the end of the deed, that
he took the deed subject to the incumbrances.

Suppose the deed had contained, 1st, a clause that Curtiss
took the deed subject to the incumbrances; 2d, that Curtiss

”~z
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agreed in writing to pay the incumbrances. Would these
statements be inconsistent with each other? If not, then one
would not contradict, change, or vary the other ; then if one
claim was in writing and the other in parol, would the effect
be different ?

'On 18th page of brief, 2d point, it is said the Court charged
that performance of Plaintiff was immaterial in any event.
The Court did not doit. See 2d and 3d instructions for
Plaintiff, given.

Same page, as to evidence of admissions, This is answerod
. by Frizell vs. Cole; 29 IIL, 465.

There is a great deal of difference between saying such ev-
idence is to be taken with caution, even, and saying such ev-
idence is suspicious, and, in other words, should be discred-
ited. Such an instruction as asked for would overthrow the
rule that such evidence is to be received and credited at all.

4. On 19th page of brief a case is referred to in 5 Denio,
where land was sold with quit claim deed, and agreement on
part of seller to pay off incumbrances. That is a case -where
the contract of the seller would be partly in writing and
partly in parol; and in this case w clean deed is made by
Sage to convey §7,000 or $8;,000 worth of laud, which is the
whole ot his agreement, and on the other hand Curtiss agrees
by parol to pay the incumbrances as the purchase money,
and the only consideration for the deed. Need we follow
the parallel any farther? It is insisted that so far as Cur-
tise’ contract was concerned, it was a verbal agreement to
purchase and therefore void.  The cases already cited show

' that where the contract is fully performed on one side, that
the case is not within the statute; and if that be so, all this
talk about the statute is at an end, and as aiready stated the
statute must be pledd. Then that ends the statutory defense.

5. On 20th page of brief it is said the Court erred in re-
fusing to instruct the jury that if the evidence was of such a
character as to lead themto no satisfactory conclusion, they
should find for the Defenglant.  This part of the instruction
was a part of the 12th instruction (see 14th page of abstract)
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and other portions of the instruction being bad, was properly
refused.

Is the promise of Curtiss to pay the Hamilton debt proven
sufficiently to authorize the jury in so finding ? I refer in
support o the verdict to the evidence of George Camp, in
pages 6, 7, 8, 9 and 10 of the abstract, the witness having
been first examined by Plaintiff, and then iecalled by the
Court, and then recalled by the Defendant, as to statements
made by Sage.

The evidence of A. A. Smith, on pages § and 9 of the ab-
stract, and Martha'Ann Camp, on pages 9 and 10 of the ab-
stract. .

The evidence is sufficient to show to the jury that Curtiss

'promised to pay the Hamilton debt, and this was all the

Plaintiff claimed, and all the Plaintiff recovered.

Evidence showed a recovery vs. Sage, in the United States
Court, for $1,264 43-100, and $33.21 costs, 28d May, 1861,
on the Hamilton note. (Sec page 61 of Record.)

The evidence of L. Douglass, page 63 of Record, showed
the payment of the judgment before suit brought.

As to-the admissions testified to, Camp was interested in
knowing how his father’s estate stood, and was likely to know
the answers to the inquiries, and that was one fact considered
by the jury, and properly in ascertaining what weight was
to be given to his statements, if the admissions and the evi-
dence is sufficient to warrant the jury in finding such a con-
tract existed. The idea is repulsive to a jury, and will be,
undoubtedly, to this Court, to think that a man will buy and
take a deed for $7,000 or $8,000 worth of real estate, and
pay nothing for it, and then shield himself behind the stat-
ute when asked for the first thousand dollars. For the truth
is, though there is 1o proof on that point, that not a dollar
has been paid on all of said incumbrances, only what the
land has paid under the hammer.

Can this Court say this judgment is not right? Can they
say but that justice has: been done? I think not, This
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Court has often said that where justice has bhcen done, the
Court will not disturb the finding of the jury.
Warren vs. Dickson ; 27 11, 118.

Will the Court say that the Plaintiff must seck his redress
in a Court of Equity, where i a man should have gone to
Equity first, in the opinion of the Court, that he shall in a
doubtful case go there aiter he has obtained a judgment at
law ¢

If the Conrt thinks he ought to have gone in that Court,
it must say it is not only a nice but doubtful point; and is
it not more consonant with jnstice to leave him in a court of
law with his judgment, than to compel him to pay half his
judgment in costs, and then say to him a Court of Equity is

open to him, and especially where the same Court that lays .

this burden on him is the same Court that is to do him jus-
tice, if he will enter the Court by another door, and especially
will the Court do this in aid of an unconscionable defense ?
There is no conflict of evidence ; it i3 no question as to weight
or preponderance of evidence, and if the evidence only tend-
ed to show a promise, as alleged, it would be sufficient.—
But this is not the case.  The evidence of Camp and Smith
makes it clear that Curtiss promised as the consideration of
making the deed to him to pay the Hamilton debt. I call
the attension of the Court to the Record for the evidence of
George Camp, which is in four different places, (the abstract
may not be full) and also to the evidence of A, A. Smith.
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SUPREME COURT.

April Term, A. D. 1863.

ALFRED S8, CURTIS, )
Plaintiff in Error |
|
Vvs. r PoiNrts oF Arprrrant.
HORACE L. SAGE, |
Defendant in Error. |
T. G. Frost, Atit’y for Appellant.

This was an action by Sage, the defendant in error as
vendor, against Curtis, the plaintiff in error, as vendee of cer-
tain real estate, to recover for a breach of an alleged agree-
ment, made by Curtis on the sale, to pay off and discharge
certain incumbrances thercon which he failed to pay, and
which being secured by the personal note of Sage, he was
compelled to p2y. The declaration set forth a special agree-
ment, and also contained the common counts. The question
arising on the case and on which error is assigned, relate
to the amendment of the declaration alter the empanneling
of the jury ; the denial of the motion for continuance on ac-
count of the amendment on the part ot the defendant in er-
ror; the admissability of the evidence to establish the con-
ract charged, and its validity under the statute, and the
safliciency of the evidence to sustain the verdict and alleged
errors in the instructions ot the court.

I. The court erred in allowing a material amedment of
the declaration alter the empannelling of the jury, by incor-
porating therein, and making a part thereof, a certain deed
materially affecting the nature and exteut of the undertaking
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of the defendant below, and the ground and extent of his
liability.

II. This being a material amendinent of the declaration,
as a matter of course, entitled the defendant Lelow to a con-
tinuance, and the court erred in denying his application
therefor.

1 Gilman, page 236.

1 Scam., S5O 51
Breese, € 43,

III. The contract proved in this case being verbal, was
void by the Statute of Frauds, as an agreement not to be per-
formed within one year, and the evidence of this verbal con-
tract was objected to at the time, on this ground, as well as
on the ground that it contradicted the written contract con-
tained in the deeds and papers between the parties,

It is, however, insisted by the appellee and defendant below,
that this defence is not admissable under the general issue:
1st. This objection is founded on an erroncous construction
of the decision of the Supreme Court in several cases where
it is held, the party “must set up the statute by way of de-
Jence, or rely upon it by pleading in some way.”

The rule thus laid down, simply means that the defendant
must claim the protection of the statute in his defence, and
on the trial, and when the evidence is adduced against him,
promptly in the regular mode, and according to the estab-
lished rules of pleading and evidence in courts of law and
equity respectively, and tbe rules applied to the various
forms of action at law. A party by waiving all objection,
cither in pleading or to the evidence on the trial, and wait-
ing until the evidence is closed, may lose his rights, and it
will be too late for him to raise the objection for the first
time by instructions; when, if the objection had been raised
at the outset, written evidence might have been produced.
Now, the rule laid down in all the text books on the subject
without exception is, that in an action of assumnpsit—as this
action is—the defence that the contract is void by the Statute
of Frauds, is admissable under the general issue, and witbout
a special plea, as the following extracts will most abundantly
show.

U van L a0 50 g
Sl ffetrne v Msinirc, Yt Sppon Heihiffuce
7.2 . 1 etprnerri F prrectn S
474/7 ;?ﬁ / Z E

Ve P2eccle —fre tor Nle s / O rze ottt
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1. Chitty on pleading,star pages 416-417; ¢ When the
defendant insists that no such contract as that stated in the
declaration was in fact made, he 7must plead the general
issue. Under this plea, alsu, he may give in evidence various
matters of defence which admit that a contract was made,
but deny that it was or is obligatory upon the defendant.
So the defendant may give in evidence that he was under
duress, and the want of sufficient or legal consideration for
the contract or obligation, or illegality in the contract itself
or that the contract was void by the Statute against Frauds.”
And on page 421: “The detendant is at liberty to plead any
matter which does not amount to the general issue, which
admits that in fact a contract was made, but insists that it
was void either on uccount of infancy,” &ec., &e.; “or be-
cause the contract was void under the Statute against Frauds.
So a release before breach, de., though we have seen that «Z
these matters may be given in evidence under the general issuz™>

To the same effect, precisely, is the rule .lai@ down :in
Archbold’s Nisi Prius, star pages 119-144. |

So likewise in Browne on Statutes of Frauds, page 483,
Sec. 511: “In the next place a defendant may insist upon
the benefit of the statute by plea of the general .issue?*
“This puts the plaintiff to proof of the agreement at the
trial or hearing, and he then must produce a writing.” The
following cases are there cited in support of this rule: .But-
temere vs. Hayes, 5 Mees & Wels, 456; Johnson ve.
Dodgson, 2 ib. 653 ; Eastwood vs. Kenyon, 11 Adol &
Ell 438; Leaf vs. Tuton, 10 Mees & Wels, 893; Reade
ve. Lamb, 6 Wels, Hurl & Gor. 130; Cozine vs. Graham,
2, Paige ch. (N. Y.) 181; Ontario Bank vs Root, 8 ib. 478 ;
Small vs. Owings, 1 Md. ch. Dec. 363 ; Givens vs Calder, 2
Dessaus. ch. (8. C.) 174; Kay vs. Curd, 6, B. Mon. (Ky.)
100; Fowler vs. Lewis, 3 A. K. Marsh, (Ky.) 443,

If the answer deny even a parol agreement, the bar is of
course complete, and the plaintift’ cannot go into proof of his
parol agreement.—Askew vs. Poyas, 2, Dessaus. ch. (S. C.)

145; Cooth vs. Jackson, 6 Ves 12; Allen vs. Chambers, 4,
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Tewd., Bq. (X. O.) 125 ; Dunn vs. Moore, 3 Ired. Eq.(N. C.)
364.” 1 Denio 552, Greer vs. Armstrong.

The rule with its limitations and the manner in w .n(.h the
defendant may waive the bLencfit of the statute, even iu
chancery proceedings, is thus laid down in [Tarris vs, Knick-
erbocker, in N. Y. Court of Errors, 5 Wendall’s Rep. page
643. “If the defendant admits the agreement and insists on
the statute, he can protect himself from a decree for specitic
performance, notwithstanding his admission; but if he ad-
mits the agreement, but neither pleads the statute nor insists
on it in his answer, he is deemed to have renounced the ben-
efit of it. (6 Ves, 89). If the bill states generally a con:
tract which the law requires to be in writing, the court will
presume that it is made with the requisite formalities to give:
it validity until the contrary appears. The defendant in
answering may either plead that the contract was not in
writing, or insist upon the fact in his answer. If he meets
the allegation of a contract in the bill with a general denial,
and the complainant is put to his proof to establish it, ho
must show a written contract, and if he does not, the evi-
dence to establish the issue will be adjudged incompetent.
Cozine vs. Graham, 2 Paige 177, 1 Marshall’s Kentucky, R:
437" -

In 2 Puaige, N. Y. ch. Rep. page 181, Cozine vs. Graham,
cited by the Supreme Court of this State, with approval in 8
Gil. 534, Switzer, et al. vs. Skiles, et al. relied on by the
plaintiff below, qs establishing a contrary rule, the Chan-
¢ellor says, “The rule of pleadings on this subject is weil
setiled in the courts of law, and I do not see why the prin-
ciple of that rule is not equally applicable to this court. J2
@ there held that the statute did not alter the form of pleadiny;
that if an agreement or contract is stated in the declaration
to have been made, it is not necessary to allege that it was in
writing, as that will be presumed until the contrary appears.
If the agreement is denied, the plaintiff must produce legal
evidence of its ewistence, which can only be done by producing
a writlen agreement, duly cxecuted according to the provi-
sions of the statute. If the agreement is admitted by the
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Lo 7 L el ety o
writing. Even there I presume the detendant might demur,
if ‘it distinctly appeared by the declaration that the agree-
ment or promise was one which was not legally binding on
him. There was formerly some difficulty on this subject in
chancery, on account of the idea which prevailed that the
court was bound to carry into effect a parol agreement ad-
mitted by the answer, althoush the detendant at the same
time insisted that it was not legally binding as being within
the statute.”

In 8d of Paige N. Y. Ch. Rep. 480, Ontario Bank vs.
Root, the Chancellor again lays down the rule in the follow
ing words, viz: “As the agreement was denied in the defen-
dant’s answer it was not necessary for him to insist upon the
statute as a bar; the complainants in such a case must pro-
duce legal evidence ot the existence of the agreement which
cannot be established by parol proof merely.”

Notwithstanding the rule thus unequivocally laid down in
the text books and authoritics above cited in New York, the
courts of that State still hold the rule to be, that when no
oljection is taken to the introduction of the evidence and
no question as to the statute made on the trial, it is too late
to raisc it on appeal ; and this is all the rule laid down by
the Supreme Court means, when they say, “That the statute
must be set up by way of defence or relied on by pleading
in some way.” 'Lhe idea that it was necessary in an action
of assumpsit when the general issuc is plead, to plead spe-
cially the statute also, originated in an entire misconception
of the rule laid down by the Supreme Court and perfectly
well settled by the numberless authorities and by all the text
books.

The general issue is a denial of the agreement. Tt is
then, of course, incumbent on the plaintiff to prove a valid
contract by compelent evidence. The contract on which a
recovery is sought cannot legally be proved except by writ-
ten evidence, and when verbal evidence is offered, if it is ob-
jected to by the defendant,it is ervor for the court to admit it,
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inasmuch as to admit it would be in direct contravention of
the statute, and would be to allow to be proved by parol
what the law requires to be evidenced by writing. The evi-
dence itselt was in this case objected to when first intro-
duced, and as it was incompetent, the court erred in ‘admit-
ting it. The Supremc Cowrt of this State has repeatedly
held, that a verbal contract within the statute of frands is
utterly void. :
When the pleadings on the part of the detendant admit
the contract and raise no question as to its validity, no ques-
tion can arise on the trial as to competency of the proof, but
wlen by the issue tormed the plaintiff is compelled to prove the
contract, competent, legal proot if insisted on by the defen-
dant must be furnished, and written evidence only is com-
petent or admissable. ?

The declaration also contained the common counts under
which, as well as the special count, the evidence was offered,
and under which almost any legal ciaimn recoverable in as:
sumpsit when the contract had been falfilled on the part of
the plaintiff might have been given in evidence. This gen-
eral indebitatus assumpsit which gave the detfendant scarcely
any notice whatever of the nature of the plaintift’s claim,
eould only be made out by legal proof, competent under the'
statute to establish a legal liability against the defendant, and
the court erred, therefore, not only in his instructions on this’
point to thie jury but also in admitting parol evidence, of-
fered by the plaintiff below to prove his contract.

9. Inasmuch, therefore, as the question was fairly raised
on the trial below on the introduction of the evidence, if not
also by the instructions asked by the defendant below and
on the motion for a new trial, this record fairly presents
for the adjudication of this court the question whether the
contract sct forth in the declaration and claimed to lmvn_:_
been proved on the trial was valid under the statute of

trands.




- 111.—The judgment and verdict cannot be sustained op
the ground, that the plaintiff below was entitled to recover
on ‘a quantum meruit—for the fullowing reasons:

st. The Defendant below was entitled to an instruction
ﬂmt the contract was void, (whereas the Court instructed tho
jury at the request of Plaintiff below, that the contract was
valid,)-and to an instraction that, Defendant was entitled to
all the legal consequences arrising therefrom, and to the ben-
efit of showing by proof, as well as the plaintiff Lelow, thé
value of the consideration received, and that the defendant
below paid in property a full compensation thereot, all of
which would have been admissible upon a general ‘indebit-
atus assumpsit, when a recovery was claimed on a quantum
'!Iiel'llit.
2d. The evidence showed the plaintiff below had failed to
fulfil on his part, two thousand dollars being actually dus
and unpaid, on the land sold by the Detendant below to the
Plaintiff below in exchange, which the Plaintiff below, as
his.deed showed, expressly agreed to pay oft, but did not
and at all events, 1f as matter of law,thePlaintiff belpw might
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recover; notwithstanding the contract was void when hLe had

fulfilled entirely on his part, and the consideration had thus

been fully received by the defendant below. The Court in
stead of instructing the jury as he did, that the contract was
valid, should have instructed them it was void, but that if
they found upon the evidence that it had been completely
performed by the plaintiff below, he might in that event re-
cover, notwithstanding the contract was in itsclt void, thus
jeaving the jury to find upon the question of fact, whether
the plaintiff’ below had fully performed, under properinstruc-
tions applicable to such a state of facts, instead of virtual-
ly charging them as he did, that this was entirely an imma-
terial question, the contract itself being valid ; had the jory
been thus instructed the verdict might have been the other
way.

3d. The Court expressly rcfused to give the instructions of
defendant below on this very point, that it the plaintiff be-
low had failed o perform his contract he could not recover
What the contract was, and what was the real constr uctlon
and whether the plaintift below had fulfilled or not, all mat-
ters not to be decided by the Court, bui to be left to the de-
cision of the jury under proper instructions from the Court,
and could not properly be taken from the j Jury. 5 Denio N.
Y. Rep. 196.

4th. The contract was also void, as an agreement relating
to Real Estate, and also as an agreement to answer for the
default of a third person, and therefore required to be in
writing.

5th. The contract proved was inadmissible as changing
the effect of the provisions and contracts between the parties,
contained in their deeds and papers, and could not for that
reason be proved by parol.

Ist. The Court erred in refusing each of the several instruc-
tions asked by the defendant, and particnlarly in refusing to
instruct the jury, (as by the defendant below he was expressly
requested to do,) that if the contracts were mutval and en-
tire and the obligations on both sides reciprocate and con-
carrent, the plaintiff below could not recover if the jury



[15]
should find that he had failed to fulfill the contract on his
part.

2d. The Court crred in charging the jury as he did, that
compliance with his contract on the part of the plaintitt be-
low, was in ary event or contingency immaterial.

3d. "The Court erred in refusing to give the following in-
stractions : “ Admissions are, unless clearly and distinctly
proved, of a suspicious character of evidence, and should be
caretully scrutinized by the jury.”

The entire case was made of adnissions, a large verdict
was recovered on verbal admessions alone. The Court at the
request of the Plaintiff below, had given his side of the law
of evidence relative to admissions, and instructed the jury,
thiey might give them such weight as they deemad themn en-
titled to; but retused to give the unquestioned rule of law
to the jury, qualifying and defining the legal character and
effect of admissions, tending to the benefit of the defendant
below, and eminently proper and appropriate in this case,
and embodied in the above instructions, as the following ex-
tracts clearly show. 1 Vol. Phillips & Amos on Evidence,
8th Lond. Ed. 333, (star page 892;) * with respect to verbal
admissions it may be observed that they ought to be re-
ceived with a great deal of caution. The party from whom
they proceed may probably not have coriectly expressed his
meaning; the meaning if correctly expressed may have been
misunderstood, a slight alteration of the words without any
design of intentional misrepresentation, may entirely vary
the effect of his statment.”

Aguin, in Vol. 1, Greenleaf on Evidence 3 Ed. 304, Sec.
200 : “ With respeet to all verbzl admissions it may be ob-
served that they ought to be received with great caution.—
The Evidence, consisting as it does in the were repetition of
oral statemnents, is subject to much imperfectionjand mistake,
the party himself being misinformed, or not_having clearly
expressed his own meaning, or the witness having misunder-
stoud him.”—*but when the admission is deliberately made
and precisely (dentified, t).c evidence it affords is often of the
most satisfactory nature.” This rule of Evidence so import-



(19 ]

ant in this case to the defendant below, the Court wholly ex-
cluded from the jury by retusing the instruction asked foron
this point. In the 11th Ill. page 41 Marshall v. Adams, the
Court says on the subject of admissions: *If it becamec
necessary to give evidence of what Marshall had previously
said, or verbally sworn too, it could only be done by the
sworn testitnony ot some one who heard him make the state-
ments, and then his words substantially must be given,
and not the result, which his evidence proved.” If this im-
purtant rule of law had not been by the court concealed from
the jury, the verdict might have been for the defendant be-
low.

4th. The court erred in instructing the jury that the con-
tract in question was valid, refusing to charge that it was
void, for the reasons already given. Also for the reason that
it was part and parcel of one entire agreement for the pur-
chase and sale of Real Estate, which the Statute requires
should be in writing. This point scems to be decided in 5

Denio N. Y. Rep. 196, “une who purchases land which is
under incumbrance and receives a conveyance without cov-
enants, cannot sct up a concvrrent agreement by parol, on
the part of the grantor to pay off the incumbrances; such
agreement is purely au entire agreement for the sale ot lands,
and to be valid must be in writing.”

The Court in that casesays: “It was a contract for the
sale and conveyance of land, to the plaintiff on terms agreed
to by him, the sellers on their part agreeing to pay off and
discharge the incumbrances on said land, the contract was
entire.

Being a mere verbal contract for the sale ot land, the sta-
tute makes it void. It may be that an agreement to pay oft
incumbrances would be good, although not in writing, but a
stipulation to that effect, proving part of a verbal agreement
for the sale of land is invalid.

This objection is fatal to the present action. If the plain-
tift has any remedy, it must be found in a Court of Eqnuity,
on the ground that the contract, havirg been in part per-
formed by the execution of the deed to the plaintiff, will be
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enforced by sucha court.” Here the defendaut below was both
the vendor and vendec. The contract was entire, and both
deeds were executed at the same time. Besides a verbal
contract to purchase Real Estate, is just as void as a verbal
contract to sell Real Estate.

5th. Tbe Court clearly erred in refusing to instruct the
jury at the request of the defendant below, that it the evi-
dence was of such a character as to lead the jury to no sat-
isfactory conclusion in this respect, they should find for the
Defendant. This instruction simply required the plaintift
below to prove his case, and was eminently appropriate uu-
der the peculiar character of the evidence giveu to prove the
contract in question was void, and in instructing them on the
other hand that it was valid.

6th. The Court erred in overruling the motion for a new
trial, for the reasouns filed at the time.

Ist. Because the paiol contract, claimed to have been
proved, was void ; and insuflicient, tor the reasons already
given, to sustain the action. :

2d. The only witness who attempted to swear to this ver-
bal contract—George Camp—failed to prove it, and on his
direct examination expressly swore that “Curtis did not say
that he was to pay this note,” and on the cross-cxamination,
That be never heard Curtis say that he had agreed to pay
off the liens. And Hannaman, the other witness present,
swore that he heard no such admission made, directly or in-
directly by Curtis. This evidence is altogether too contra-
dictory and uncertain to sustain the finding of the jury, and
falls entirely short of proving the contract; if the contract
can be proved at all by parol, the evidence ought to be clear,
distinct and satisfactory.

3d. The only evidence offecred to prove the contract was
not only illegal, as authorized by the statute of frauds, but
was inadmissible, as contradicting the deeds and papers.
The two deeds—the one executed by Curtis to Sage, and the
other by Sage to Curtis—given at the same time, and con-
stituting parts of the same transaction, are to be construed
together and with reference to each other aud to the whole
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transaction, and these clearly each coatain provisions as to
‘the incumnbrances on both tracts of land, and define precisely
what liabilities the parties respectively assumed relative
‘thereto, requiring Sage in terms to pay off the incumbrances
and debt on the land sold by Curtis to ‘Sage, and requiring,
on the part of Curtis only, that he should take the land sold
to him by Sage, subject to the incumbrances thereon, with-
out requiring him to pay them off; or assume any person:il
liability relative thercto. The obligation azsumed by Cur-
tisgould not be enlarged by parol, by making Lim personal-
ly responsible, any more than Sage’s liability to pay the in-
cumbrances on the land he purchased, could be qualified and
changed by parol, so as to take away his liability. Both par-
ties must stand upon the contracts expressed in their deeds,
and by them alone. Iad nothing been -said on the subject
in their deeds, the rule of law might, perhaps, have been dif-
ferent, but having defined the nature and extent of euch oth-
_er’s obligation in their deeds, the deeds alone must control,
and_parol evidence is inadmissible to vary their legal con-
struction or effect.
1t is scarcely possible to conceive of a case where the rule

of law requiring such a contract to be in writing to nake it
valid under the statute, and to make it consistent with the
contract between the parties, on the same subject, ought more
rigidly to be enforced, or the reasons for its cnforcement
are so abundant as here. When the party knowing the fact
(Charles F. Camp) is dead, the record and written evi-
dence of the parties themselves, is set aside, and a stranger,
who was not a party to the negotiations, is brought in to give
~ his gpinion as to what the parties intended, and upon the
1oosest recollection, szarcely ammounting to more than a bare
impression, is able to secure a verdict of $1,329,22 100 dam-
ages to the defendant. :
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SUPREME COURT.

April Term. A. . 1863.

- e -

ABSTRACT OF RECORD.

ALFRED S. CURTIS,)
Plaintiff in Error, |
vo ads. +Error FroM Knox.
HORACE L. SAGE, |
Defendant in Error. |

. I, G. FROST, :
- Attorney for Plaintiff in Error.

.DOUGLAS & CRAIG,
Attorneys for Defendant in Error.

, This was an aqt'i'on of trespass on the case on promises,
commenced by Sage, the defendant in error as vendor, against
Curtis, the plaintiff in error, as vendee of certain real estate,
to recover for a breach of an alleged agreement, made by
Curtis on the sale, to pay off and discharge certain incum-
brances thereon which he failed to pay, and which being se-
cured by the personal note oi Sage, he was compelled to pay. -
8 The declaration setting forth a special agreement, and also
\‘,) containing the common counts, was filed at the February term
"y of the Knox County Circuit Court, A. D., 1862.

s To the Plaintift’s declaration, the defendant interposed the
plea of general issue; on which plea the plaintiff took
issue.

19 \& On the 21st day of February, A. D., 1862, said cause came
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an for hearing on the issues before Judge C. B. Lawrence and
ajury. Afterthe empanneling of the jury, the plaintiff below
moved to amoend his declaration, which motion was allowed
by tho court. The défendant excepted to the ruling of the

court, and moved for a continuance on the ground of a mate-
rial amendment of the declaration. which motion was over-
ruled and exception taken to the ruling of the court by the
defendant below.

And on the 25th day of February, A. D, 1862, the jury
found a verdict for the plaintiff and assessed his damages at
the sum of $1329,22.

Thereupon the plaintiff by his counsel entered a motion
for anew trial forthe reasons shown in the bill of exceptions.

Oun the 28th day of February, A. D., 1862, the plaintiff by
his attorney entered a remittitur of $32,00 of the judgment,
Mareh 1st, 1862, after a hearing upon the motion of the olaine
uff for a new trial, the court, by agreement of counsel took

« the same ander advisement, the motion to be decided as of

that term, and should the motion be overruled the defendant
was to have sixty days to lile his bill of exceptions.

May 14, 1862, the court overruled the mmotion for a new
trial and ordered the clerk to enter judgment on the verdict
in the tollowing words, to wit:

It is ordered by the Court that said motion be overruled.
Therefore itis considered by the Court that the plaintiff re-
cover of the defendant the sum of ($1297,22,) Twelve Hun-
dred and Ninty-Seven Dollars and Twenty-Two Cents, being
the amount of his damages assessed by th: jury aforesaid
less the sum of Thirty-two Dollars remitted by the plaintiff,
(herein) together with his costs by him in this suit expended
and may have execution therefor.”

The opinion of the Court on overruling the motion for a
new trial is found on pages 27, 28, 29 and 80 of the record.

A bill of exceptions was filed by leave of the Court, on
the 11th day of June, A. D., 1562, the plainriff below ohjec-
ting thereto, which shows the following evidence given on
the trial.
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BILL OF EXCEPTIONS.

—_— e e

CIRCUIT COURT, KNOX COUNTY.

ads

ALFRED S. CURTIS,
HORACE L. SAGE. s

KNOX COUNTY.

DA  Be it remembered that at the February Term, A. D.,
1862, of the Circunit Court, held in and for the County of
3¢ Knox and State of Illinois, at the Court House in the city of
Knoxville, on the 21st day of February A. D., 1862, the
issue joined between the parties aforesaid came on to be tried
by a jury of the county aftoresaid for that purpose duly em-
panneled. .
After the empanneling of the jury, the Plantiff moved
to amend the second count of his declaration, by inserting
3y therein a copy of a deed dated September 29th, A. D., 1858,
given by Charles I, Camp and Weltha Ann his wife to Hor-
ace L. Sage, which said Deed contains the following clause :
* Subject to two judgments in Knox circuit court, one in fa-
vor of Jonathan Dewel for about $216,00, and one in favor
of Catharine Radeliffe for about $1300—against said Camp;
and subject to a Trust Deed or Mortgage in favor of John
S. Williamson from said Camp for $5000 and interest, and
3 j being liens on said premises,”—*“and that the above bur-
gained premises in the quict and peaceable possession of the

STATE OF ILLINOIS, } o

said party ot the second part, his heirs and assigns against
the claim of all persons whomsoever he will forever warrant
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and defend except against the above named liens, which
liens said Sage is to assume to pay”—which was objected to

be by detendant and allowed by the court. To which ruling
of the court in allowing sanid amendiment, the defendant then

and there duly excepted.

And hereupon the defendant moved to continue the case
on account of a material amendment of the declaration. To
which motion the Plaintiff objected and the Court overruled
the motion, and to which ruling of the court, the defendant
then and there duly excepted.

At which day came as well the said plaintiff as the said de-
fendant, by their respective attorneys, and issue being joined
and the jurors of the jury duly empannelled to try the
same, also came and were in due form chosen and sworn to
try said issue, and upon the trial of said issue the counsel for
the plaintiff, to maintain said issne on his part offered and
read in evidence a Deed from Charles F. Camp and wife to
Horace L. Sage, dated September 28, 1858 — Subject to
two judgments in Knox Circunit Court, one in favor of Jona-
than Dewel for about $216, and one in favor of Catharine
Radcliffe for about $1300, against said Camp and subject to
a Trust Deed or Mortgage in favor of John 8. Williamson,
from said Camp for $5000 and interest—Dbeing liens on said
premises.” “ Claim of" all persons whomsoever he wiil
forever warrant and defend—except against the above nam-
ed liens, which liens said Sage is to assume and pay.” Also
a Deed to Jobn 8. Williamson from Charles F. Camp and
wife, dated May 20, A. D., 1857, to secure the payment of
two certain promissory notes, dated May 20, 1857, one for
three thousand dellars and one for two thousand dollars due
three years from date, &ec. Also, Deed from Alfred S.
Curtis and Lletta M. Curtis to Uorace L. Sage, dated Febru-
ary 12, 1859.” ‘“Subject to a certain Mortgage given
to Jas. Knox by A. S. Curtis for $4£000, on which there has
been paid by said Curtis the sum of $587,65. The above
Mortgage is a lien on said land and is to be paid by said
Sage.”—Also a deed from Horace L. Sage the plaintiff to
Alfred S. Curtis, the defendant, dated Feb. 12th, 1859—
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in favor of Jonathan Dewel for about $216, and onein favor

of Catharine Radcliffe for about $1300,—against sanid Camp
and subject to a trust deed or mortgage in favor of John S.

Williamson from said Camp for $3000 and interest, and
also to a mortgage for $1000, given to Geo. A. Hamilton by
H. L. Sage, dated Oct. 1st, 1858, and due two years from
date.” Also, a record of the following judgments, viz :—one
in favor of Catharine Radcliffe for $1264, of date May 4th,
A. D., 1858, against Charles F. Camp.

One in favor of Jonathan Dewel of date April 26, ’58, for
$261,60, against Charles F. Camp, both in the Circuit Court -
of Knox County.

Also, mortgage by Horace L. Sage and wife to George A.
Hamilton on the premises conveyed by Sage to Curtis, dated
Oct. 1st, 1858, to secare a note ziven and dated Oct. 1st,
1858, by Horace L. Sage, payable to George A. Hamilton,
‘with ten per cent interest two years trown date.

Also, an cxemplified copy of a record of judgment in the
. S. Cireuit Gourt for the northern District of Illinois, recov-

ered on said note so secured by said mortgage in favor of
said George A. Hamilton and against Horace L. Sage on the
23d day of May, A. D., 1861, for $1264,43, $33,21 costs,
said note reads as follows, viz :

[81000.] OxED14, Oct. 1st, 1858.

Two years after date, we promise to pay to the
order of George A. Hamilton, One Thousand Dollars with
interest at ten per per annum.

Value Received.

2, (Signed) Cuarces F. Cane.
Horace L. Saex.
Endorsement, (Sigued) J. M. WET:oRE.
% Leander Douglas, a witness sworn in behalf of the Plain-

tiff, then testified as follows : I was Sage’s attorney in the
case; I paid about $£00 on the judgment in case of Ham-
ilton vs. Sage, to the attorney of the plaintiff, and the balance
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of the money I remitted to the clerk, William [L Bradley,
atter paying the $£00. I paid $700, and suflicient to cover
the amount of the judgment ; the money was turnished by

Sage. "y
George Camp, a witness in behalr of the plaintiff] testified :

My father’s name was Charles II. Camp ; T was not present
when Sage made this deed to Curtis ; father died June 3d,
1859 ; L heard a conversation between Curtis and Sage at
father’s house ; the following conversation took place : The
question was asked, how matters stood ? [lannaman asked
Curtis how he took this property described in deed to Curtis.
The plaintiff then proposed to prove Curtis’ statement and
admission of the agreement of sale and of its terms, which
was objected to by the defendant—1st, as contradicting the
deed, and 2nd, baing verba! was void by the statute of frands,
and 3d, made after the contract of sale was consummated,
which objections were overruled by the court, and the evi-
dence was allowed to be given, to which rulinz of the court
the counsel for the defendant then and there duly excepte.l.
The witness then proceeded. Hannaman asked how he took
the property, and his reply was, the same as Mr. Sage took
it, (which was duly objected to by the defendant, and the
objection overruled by the court, and detendant daly excep-
ted, the court allowing the witness also to proceed and state
the contract as admitted by the defendant against defendant’s
vbjection, and exception duly made to the ruling of the
court.) I don’t recollect just the words said about the [Lwmn-
ilton debt ; T don’t recollect exactly the words . Sage men-
tioned over the Radeliffe and Dewel judgments and the Ham-
ilton money as being borrowed on the note and mortgage to
George A. Hamilton, to pay the judgments. Sage asked
Curtis if he .was not to pay that, and Curtis did not say
that he was to pay it or was not to pay it. Theve was con-
siderable said about the Radcliffe jndgment and the Ham-
ilton mortgage, and Sage spoke of thy Judgment and Sage
said Curtis was to pay that. Curtis said yes, or something to
that effect ; did not say he was to pay it or was not to pay
it, and did not come out boldly. After it was all through,
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(’5\ Sage asked Curlis to give him a writing that he sold thia

property so and so, that he sold this property to pay the
judgments, and showing that Curtis agreed to pay. Curtis
said no, not now ; did not sny he would or would not do it.
As near as I can. recollect he said not now; it will be all

right, or it is all right. I knew father had made a deed.
This conversation was atter father’s death: the ohject was to
call iu Curtis and see how the estate stood. There was some-
thing said j cannot say what it was ; about some claims Sage
mentioned over what he let him have ; he mentioned over a
claim of Fleming and Conger, or a demand against Kil-
patrick. I don’t know as there was anything said, only he
was to take the property same as Sage had taken it—to pay
the debts. Curtis did not deuy that. This was in the sum-
mer of 1859—July, 1859—Sage said he had turned over
this property to pay the incumbrances.

Cross examined, witness testified: This conversatiou took
place when I called at the house; Hannaman came there in
reference to some property taken on chattel mortgage; there
was oue thing I thought he [Curtis] intended to take advan-
tage ; I don’t know as he said it was all right ; something to
that effect. 1 dou’t know that there was a dispute; Sage
said he took the property and was to pay certain debts, and
Curtis took them the same way ; 1 don’t know that Curtis
said he bought them, subject to these liens, and he could pay
off or not, as he pleased. He carried the idea to me th=t he
intended buying up the chattel mortgage ; I did not state he
intended to get around paying for the lands; I never heard
Curtis say he had agreed to pay off these liens; Curtis came
in; I think Hannaman asked the question; Hannaman
asked Curtis how he took the property, and what property he
took ; when asked, Curtis admitted that he had it the same
as Sage had it. To the following question : when Sage asked
this question, did Curtis say yes? Witness said, Curtis did
not come out boldly, and say distinctly, yes. Curtis ntterly
refused to sign any such writing as Sage requested.

Norman Conger, a witness sworn for the plaintiff, testified :

I know the parties to this suit ; Sage never held a note
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against one Newton Couger. I paid a note to Curtis, signed
by J. H. & N. Conger, between $200 and $250; the note was
payable to C. D. Clark; I don’t think the note was all paid
at one time.

H.D. Clark, a witness for the plaintiff, testificd :

I held a note against J. N. & N. II. Conger, for $250; T
sold it to H. L. Sage, in October, 1858 ; Sage let Curtis have
the note.

Cross examined. 1 did not see Sage let Curtis have it, but
understood he did. :

Reuben Robbins, sworn in behalf of plaintiff, testified as
follows :

I know the parties to this suit ; Sage lield a note against
me of $125 ;5 I paid it to Curtis; paid $125; I suppose Cur-
tis had the note.

George Camp, re-called by the Court, testified :

“Sage went on, in the conversation with Cartis above re-
ferred to, to tell the claims he let him have to pay those
debts. I believe there was a note against Flemming ; he
n:entioned a note against the Conger’s; he had to let Curtis
have the notes to pay the debts; Curtis made no reply to
that; I think there was one against Clark ; I recollect a
meeting house note that he let him have ; T don’t recollect
the amount.

Witness Robbins re-called, testitied :

Camp had a note against me ; that note was given for a lot
the Methodist Society had a parsonage on ; the note was
$125; §75 paid.

Witness Flemming testitied and said :

Iknow Camp and Curtis; In July, 1859, I applied to C.
H. Camp to buy two lots, and some writings had to be done
through Sage; I gave note to Sage, and Sage deeded to me.
I then spoke to Camp about the note ; he said Curtis had car-
ried it to Ohio ; I paid it to Camp; I did not see the letter
that brought it ; 1 saw the note; there was no interest on it;
paid $140.

A. A. Smith, a witness in behalf of the plaintiff, testificd
and said : : :
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I was attorney for Radcliffe, in case of Radeliffe vs. Camp.
There was paid by Camp, on the judgement, $785, October
15th, 1858 ; $5 afterwards, and $20, July 21, 1859, $15 ; that
is all paid by Camp. That judgment consisted of two notes
of $585 cach, making a judgment of $1300. I learned from
Sage that Curtis was to pay this judgment, and I wrote to
Gurtis, and went to Oneida and saw him there. I told Cui:
tis that Sage szid he was to pay that judzement. Curtis
gave me to understand he was liable to pay it. He said he
was expending a good deal of money on a coal shatt, and
gave that as an excuse for not paying. I looked to him to
pay the judgment; Curtis gave me encouragement he
would pay it ; did not deny his liability ; I did not get the
impression he was liable to an action personally upon his
engagement,

Cross examined, witness said: Sage said, Curtis is to pay
that debt, Sage said that I think; I told him Sage said he
was going to pay it, and I had come to get the money ; I madc
no inquiry as to the contract, or how he was interested to
pay the money.

T. G. Frost, Attorney for defendant, called and sworn in
behalt of the plaintiff, testified :

Camp paid the Dewel judgmeut, or most of it; I think
there was a small balance remaining unpaid; can’t tell the
amount nor when the payment was made, without referring
to my boooks, but am willing to admit the payment to have
been of any date named by plamtiff’s counsel, and it- was
fixed in October, 1858.

George Camp re-called, testified :

1 think this Hamilton loan was negotiated throngh futher
and Sage.

Martha Ann Camp, sworn on behalf of plaintift, testified :

I knew Charles F. Camp; he was my husband; I and my
husband made this deed to Sage ; I knew of a loan negotia-
ted with Hamilton subsequent to that; it was to get money
to pay on the Radcliffe and Dewel judgements; I knew of no
other loan being effected by Mr. Camp with Ar. Hamilton ;
Imever saw this deed ; Iwent in just as they [Sage and Cur-
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tis] finished their business; I don’t recollect of anything
being said about Sage letting Curtis have notes; Gurtis said
he did not want the chattel mortgage, as he was amply seenred
withount it. I suppose he had sccurity against the mortgage
and judgments he had to pay ; part of it was this Radcliffe
and Dewel judgement. I heard the conversation after Mr.
Camp’s death, when Hannaman was present. Hannaman
asked Curtis if he took the property and notes the samne as
Sage took them. Curtis said he did. 1 don’t recollect what
Sage said to Curtis about the Ilamilton debts; I did not hear
the conversation about the deed ; I did not hear them say
what Curtis was to give for that land; I did not hicar how
Curtis took the property; the land was to be sold, and
debts paid off.

The plaintift here closed his case.

George Camp, re-called by the defendant, testified :

I heard Sage say there was an exchange of land between
him and Curtis. Ile took the Knox land Camp got in ex-
change for the land he dceded Curtis, and let him have notes;
he said he let Curtis have some notes of his own; he
took the Knox lands of Gurtis, and conveyed to Curtis the
Camp lands.

Witness, upon cross-examination, testified :

I understood it as I have stated ; Sage took and exchanged
lands with him, and he also let him have notes of his own as
much as he had paid. IIe deeded him this land he bou:ght
of father, and was to go on and pay off these debts. The
defendant objected to this portion of Sage’s admission, and
to that given already by the witness as not called for by the
defendant, which was overruled by the court, and the conrt
allowed the witness to proceed with such statements, to which
ruling of the court the defendant then and there duly excep-
ted, whereupon witness proceeded. Sage said Curtis was to
take the Camp lands and pay off these mortgages and debts
that stood against the land. He said he gave land for that
he got of Curtis, and let Curtis have notes for the amount
that he had paid Knox; he did not want to mix the said land
tracts, and said that the trades were separate.
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Isaac M. Wetmore, a witness sworn in behalf of the
defendant, testified : {

I know the parties to this suit; I heard Sage spe:ﬂg__gf the
contract between these two men—it was concerning the trade
between Cnrtis and Sage. I spoke to Curtis and Sage and
Camnp, and Sage say, I have been making a trade with Cur-
tis, trading for his lands and letting him have Camp lands;
he said they had been exchanging for the two places, one for
the other ; nothing said about the liens one way or the other.

Cross examined, witness testified: The expression was,
they had Leen exchanging lands; he having got the land on
Pope Creek, and he was to let Curtis have the Camp land
I am positive he said he had exchanged farms orland; the
deed from Sage t. Curtis was in Curtis’s hand writing,

DeWitt C. Brown, a witness sworn on behalt of the defen-
dant, testified and said :

Sage said he was all right, they could not make anything
off of him; he was talking about this subject, and ot part of
this land which Camp had sold ITubbard.

Robert L. Hannaman, a witness in behalf of the defend-
ant, testified and said : A

I was present at this conversation between Curtis and
Sage referred to by witness George Camp; I went there by
agreement that neither Canp nor Sage were there when I
got there, bui came inj; I was present during the whole
time ; I think they went away together ; Curtis never, to my
knowledge, either directly or indirectly, admitted that he
was to pay off' these claims.

On cross examination witness said ; My attention was
called to this by Douglas ; T had forgotten all about my call-
ing there till he named it ; there was a difference of opinion
between these men about these deeds; cannot recollect
much about the conversatiou.

James Knox, witness on behalf of defendant, sworn, tes-
tified :

Isold this Pope Creek land to Curtis; 8 guarter sections
ot land in Ontario township; T sold it for $6,000, and he
paid $2,000 down ; he paid $587,85 in all since the eale.
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Sage said he paid $2,000, and $2,000 is now due and in-
terest still nnpaid. /[

1§ The evidence here closed, the foregoing 1)unm all thc evi-
dence given on the trial. —

The Court at the request of the plaintitt. thereupon cave
the following instructions :

[ “The jury is instructed that if they believe from the evi-
dence that the plaintiff and his wife executed and delivered
to defendant the deed shown in evidence which purports to
have been thus exceuted ; and that at the date of said decd,
the plaintiff was bound f'ox and to pay the Hamilton debt

‘ shown inevidence; and that the defendant, in consideration

of making said deed, promised and agreed to and with the

plaintiff that he would pay the Hamilton debt ; and that the
plaintiff has been sued for and has fully paid said debt, dam-
ages and costs, shown in evidence, then the Jjury will find for
the plaintiff and assess his damages at the sum so paid by the

( plaintiff.”

( 2nd. The Jury is instructed that the admissions of Bage,

proved in evidence by the defendant are to be received by‘

the Jury as evidence and to be allowed such w eight as the

Jury may think are entitled to on a consideration of all the

evidence.

(.

Given.
A

b

If the jury believe from the evidence that there was an ex-
3 change ot lands and that each party agreed to pay off all
the incumbrances on the lands received by him, then the
fact that Sage has not paid Knox in full is in itsclt immate-
| rial, unless the jury further believe that beth parties were to
discharge fthe incumbrances—the one at the same time or to
the same amount with the other.

(Filed Feb. 24, 1862, J. . LEWIS, CLerk.)

To the giving ot each and cvery of said instructions by the
court the counsel for the defendant then and there duly,sever-
ally, and separately excepted.

The counsel for defendant, then and there requested the
court to give the following instructions on the part of the
defendant.
~{77  4th. “Ifthe jury find upon the evidence that the contract

Given.




(18]

1 [ between Curtis and Sage was in substance, that Curtis was
to pay off the lieus existing agains the property at the time
of the purchase by Sage, and whatever sum Sage was obli-
ged to pay towards the discharge of said lienggnd that the
Hamilton mortgage and note was given for the ose of
raising money to pay off these incumbrances, the plaintiff
then could not recover the amount of the IIamilton debt
even though they should find that Sage paid the Hamilton
debt—unless they should further find that Sage, with the
money realized from the procceds of the Hamilton loan, paid
said lien, or applied said money, and he, Sage, could then oun-
ly recover to the extent ot what he aetually paid toward the
discharge of said liens.

T 5th. If the Jury find the contract as stated in the last
preceding instruction, the plaintiff could not recover thereon
in any event, for the reason no sucl contract is set forth in the
declararion.

Tth. If the Jury find upon the evidence that the contract
between the parties was in substance—that the parties shonld
% ¢ | exchange lands, and that the plaintiff’ was to convey to de-
fendant, the premises deseribed in his deed to defendant, or
that he was to convey said piemises and transfer the notes in
question to defendant, and that Curtis, in consideration there-
of, agreed to pay off the incumbrances on the premises deed-
. ed from the plaintiff to defendant, and the plaintiff agreed to
pay off the incumbrance on the premises conveyed by the
defendant to the plaintiff, the contract betwesn the parties
being mutunal and entire, neither could recover against the
other, without in the first instance showing performance on
his own part ; and it Sage failed to pay off’ and discharge the
incumbrance which he agreed to pay on the land conveyed
to him, then he cannot recover against Curtis for not fulfiling
his contract to pay off the incumbrances on the land conveyed
to him, and in that event the verdict should be fo: defendant.
™ Q 8th. The Jury are instrueted that in order to charge tho
J defendant upon any special promise to pay the debts of an-
other, some note or memorandum of such aoreement must

Refused.

I\

TRefused.

o

| be made in writing and signed by the party to be charged,
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Refused.
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(otherwise such contract is void, and no action can be main-
l tained on such contract i werbal only. ,

9th. That any contract in reference to the géle of land or
any interest in land for a longer term than ongbyear must be
in writing and signed by the party to be charged j-etlierwice
such contract is void, and no action can be maintained on
i such contract, if werbal only.

10th, If the plaintiff has shown a case which entitles him
to recover, the measure of damages under the declaration and
proof; is only the amount which Sage has been nbliged to pay
and has actually paid on the demands and liens which deren-
dant agreed to pay and bas failed to pay.

11th. That where a written contract is made between two
or more persons, and a verbal contract made between the

{ same parties at the same time, the written contract must

stand, and the verbal contract will be disregarded if it varies
from the written contract. '

12th. The provision in the deed to Sage from Camp did
not make Sage personally liable to pay off the incumbrances
therein referred to.

Admissions are, unless clearly and distinctly proved, of &
suspicious character of evidence, and should be carefully seru-
tinised by the jury.

If the evidence is of such character in this case as to lead
the jury to no satisfactory conclusion on the subject, they
should find a verdiet for the defendant.

“Filed February 24, 1862, J. H. LEWIS, Crekk.

‘Which the court severally refused to give. To which rul-
ing of the court in refusing to give each separate instruction
so refused by the court, the counsel for the defendant thun
and there duly, separately and severally excepted.

The Court against the defendant’s oljection also modified
the following instructions, asked by the defendant. (The
modifications of the court are in brackets, if modified by
words added or interlined. If modified Ly erasing any
words in the instructions as written by defendant—such
words are erased by drawing across them red lines. J. H.
Lewis, Clerk.) e '
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SAGE v. CURTIS.
B0 The Court is requested to instruct the jury on behalf of
the defendant as follows :

[ 1st. To enable the plaintiff to recover in (i§action. it is
inccessary for him to prove that the defendant ent into a

Given.

valid legal contract to pay off, and discharge the ITamilton
mortgage.

2nd. [If there was] an agreement on the part of Curtis

to take the property which Sage bought of Camp on the
same terms on which Sage bought of Camp and the jury
find upon the evidence that that agreement only bound Sage
to pay oft the liens existing on the premises at the time of
| his purchase, such a contract alonc would not render Curtis
personally liable to pay the Hamilton mortgage, created atter
| the time Sage bouglit of Camp.

3d. Anagreement on the part of Curtis to pay off the
liens existing on the property at the time of the purchase by
Suge of Camp, or such portion of thew as remained unsatis-
fied at the time of the purchase by Curtis would not render

w5 | Curtis personally liable to pay the Hamilton mortgage unless
[that mortgage] was a lien upon the property at the time
Sage bought of Camp.
 6th. An agreement on the part of the purchaser to take
< | the land purchased, subject to thel iens existing thereon, does
not render the purchaser personally liable to pay off such
liens, or subject him to an action for not doing so without a
further and distinet [express] agreement on the part of the
purchaser to pay af tre puxobuses 88 pay off the incumbran-
ces, and-if-this-was-all-the-contract-enterod-intv-on—the—part
{ of-Curtis;-this-aetion-cannot-be-muintaed,

The fact that there is no obligativn to pay off these incum-
brances, or the Hamilton debt inserted in the deed from Sage
to Cartis is proper evidence for the consideration of the ju-
ry, tending toshow thatno such contract was made or obliga-
tion assumed on the part of Curtis, espeemfh‘whcn-hwt-h-ehe.
deed-of-Camp-to-Sage,-and from—Curtis—to—Sage—econtained

! na-saeh—a-pmwsmn—-and—vblvgaémmr—thvyart—ot—-oage, [and

Given,
e i

Given.
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?lr the absence of this contract to pay is to be duly weighed by
l the jury in connection with the other evidence and with the
insertion of an express contract to pay the ingimbrance. in

the deeds from Camp to Sage, and from Cur
The fact that there is no writing con*aining

to Sage.]
ch a contract

= | as the plaintiff claims to have existed in this ca8e, wwrd-that
£ 7 the amount assumed to be paid was large, is proper evidence
e

< | to-be-submitted-to-thejwry-in [to be considered by the jury
3| in determining] the question whether any agreement to pay
off these incumbrances was ever made by Curtis, [but a ver-
bal contract to pay these inenmbrances would nevertheless be
valid.]

To each and every of which several modifications of the
court of the several instructions asked by defendant, and giv-
enas madified by the court, the counsel tor the defendant then
and there duly and severally and separately objected and

excepted.
The jury find a verdict for the plaintiff as follows :
“H. L. Saces,

o Kngx ’Circuit Court,

«A. S. Cunms. ) Fel’y. Term, 1862.

“We, the jury, find the issue for the plaintiff and assess his
“damages in the sum ot one thousand three hundred twenty-
“nine dollars and twenty-two cents.

February 24, 1862, And. Thompson, Foreman.”

Filed Fel’y. 23, A. D.,1862. J. H. Lewss, Clerk.

5 Thereupon on the 28th day of February, A. D., 1862, the
following is the record of this said court in this said cause, to
wit :—

142. H. L. Sage,

V8 Assumpsit.
A. S. Curtis,

This day came the plaintiff, by attorney, and entered a re-
mittitur of ($32) Thirty-two Dollars of the judgment render-
ed heretofore herein in his favor.

And thercupon the defendant came and made his motion
for a new trial as follows, viz:



R4/  And now comes the defendant, by Ilannaman

£

E

A |

KNOX CIRCUIT COURT,)
Tebrumy Term, A. D.,1862. |

“HORACE L SAG }
§8

ALFRED S. CURTIS.
t,~his
attorneys, in the above entitled cause and move the court for
a new trial in said cause, on the following grounds :—

1st. On the ground of newly discovered cvidence.

2nd. On the ground of surprise, said ground being more
fully specitied in the affidavitfiled in this cause for the pur-
pose of obtaining a new trial in said cause.

3d. On the ground of errencous rulings of the Court in
giving each of the several instructions asked for by the plain-
tiff and given by the Court.

4th. Ou the ground of erroneous rulings of the Court .in
refusing each of the several instructions asked fur by the
detendant and refused by the Court. :

5th. On the ground of -erroncous rulings of the Cuulr in
modifying each of the instructions of the defendant which
were modified by the Court.

6th. On the ground that the Court erred in allowmo' the
plaintiff’ to amend his declaration after the commencement of
the trial and some of the jurors called.

7th.  On the ground that the Court erred in denymu the
defendant’s motion for a continuance after the ameudment ot
the plaintift’s declaration. .

8th. The Court erred in excluding the evidence offered -
by the defendant.

9th. The Court erred in admitting on the trial the evi-
dence offered by the plaintiff, and objected to by the
defendant. ;

10th. The verdict and damages by the jury assessed are.
excessive.

11th. The verdict is against the evidence.

12th. . Lhe verdict is against law and the instructions of
the Court.

13th. The Court erred in admitting the verbal contract
offered in evidence and proved by the plaintiff.
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Q& 14th. The verbal contract proved, which was the founda-
tion of the action, was void by the Statute of fu\ude for not
being in writing. ‘

15th. Said contract was void by the statid
being an agreement not to be performed witht
from the making thereof, and verbal merely.

Haxnayan & Frosr,
Defendants’ Attorneys.
Filed March 1st, 1862. J. H. Lrwis, Olerk.
¢ I 0 Qo Affidavit referred to in motion aforesaid for new trial.
Which motion for a new trial was overruled by the Court.
.Q/ To which ruling of the Court in denying said motion, the
counsel for defendant, then and there duly excepted.

And because none of the said exceptions so offered ani
made to the opinion and decision of the Court, of the said
Circuit Judge, do appear upon the record of the said trial ;
therefore on the prayer of the said defendant, by his counsel,
the said circuit Judge hath to this bill of Excoptions, put his
seal according to the statute in such case, made and provided
this day of in the year of our Lord One Thoan-
sand Eight Hundred and Sixty-Two.

C. B. LAWRENCE. [seaL.]
@8~ The plaintiff in error assigns the following errors upon the
record :

The Circuit court erred in admitting improper evidence on

the part of the plaintiff below.
he cireuit court erred in excluding the evidence offered
by the defendant below.

The court erred in denying the motion of the detendant
below for a new trial asked for, on the ground of newly dis-
covered evidence, and on the ground of surprise as well as
on the other ground and errors mentioned in the motion,

The court erred in giving each of the several instructions
asked for by the plaintiff below, and given by the court,

a (g The cowrt erred in refusing each of theseveral instructions
asked for by the defendant below and refused by the court..

The court erred in moditying each of the instructions ‘af
the defendant below, which were modified by the court.
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The court erred in allowing .the plaintiff below to amend
his deciaration after the commencement of the trial and after
some of the jurors had been galled. The court erred in de-
nying the motion of the defendant below for a‘Continuance
after the amendment of the declaration. Thof@ourt erred in
admitiing the verbal contract offered in evide nd proved

by plaintiff below. 2
Said contract was void by the statute of frauds, not being

in writing and said contract was void, being verbal, and an
agreement not to be performed within a year of the making
thereof, and said contract was void as a contract for the sale
of real estate, being verbal only, and said contract was void,
being an agreement to answer for the debt and default of
another person—not being in writing, and the court erred in
“instructing the jury that said contract was valid.
q'] The verdict and damages by the jury assessed, are exces-
sive. '
The verdict is against the evidence.
The verdict is against law and the instructions of the
Court. 4

£\
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