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A linois

real and personal property and sue in their own names for its recovery,

13

15

aant Pivision,

ALFRED TOWNSEND, et. al.,
vs. ~ Appeal from St. Clair.
WILLIAM J. RADCLIFF. s

This was a bill in chancery filed by complainant against deft. in St. Clair circuit court for Iis-
covery and Relief. The amended bill states that Edward Townsend, deceased, left a last will, duly
recorded and probated in said county, by which among other things he bequeathed to his daughter
Naney the use of all his money and personal effects that remain after paying all his debts &e.; and
the said money and personal property were to be held by one Alfred Townsend as trustee for the
use of said Nancy. That said trustee took possession of the same, and after holding the same in
his hands for some years, as & matter of convenience to himself, placed said money amounting to
about $1200, and other personal property consisting of' horses, cattle, hogs, farming utensils, and
household and kitchen furniture to the value of about $1000, into the hands of said Naney for her
control and management. That afterwards on the 27th of Maveh, 1862, the said Nancy married said
deft., and afterwards on the 24th of March, 1864, said Nancy died, leaving no descendent; nor father
nor mother,nor brother, or descendent of a brother or sister. That at the time of her said marriage
said 81200 were loaned out on promissory notes payable toher; and her said husband never had pos-
session of said money or any control of it in her life time. That deft. took out letters of adminis-
tratation on her estate in Madison county, Illinois, and as Administrator collected in the outstanding
money payable to said deceased, and after the expiration of two years from the time of taking oug
letters of administration, on the 26th of July, 1866, made his final settlement of her estate before the
Probate court of =aid county of Madison, in which he charges himself with a balance in his hands of
$1134,86, all of which he claims to be his as husband of said deceased. That at said final settlement
the said Probate court ordered said deft. to pay over the balance in his hands as Admr. as aforesaid,
to the person or persons legally entitled to receive the same; refusing to determine who were the
proper distributees thereot. That complainants are the cousins and legal representatives of cousins
to said Nancy, deceased, and her ounly heirs at law by virtue of the statute lawsof this State. That
said deceased was the owner of divers kinds of' personal property purchased with her money after
she married deft., all which she always claimed and held as her seperate property in her life time,
and said deft. as administrator never inventoried or caused to be appraised or in any way adminis-
tered upon the same ; but claims said property as his own as husband. Bill alleges that the various
kinds of personal property, Leld, possessed and owned by her at her marriage and acquired by her
during her marriage with ber money are unknown to complainants, and can only be discovered and
proved by deft. and by no other witness.  Bill prays for an answer under oath, and that deft. may
be compelled to discover and make a complete inventory of all the personal property owned by said
Nancy at said marriage and all the personal property acquired after marriage with her money, not
inventoried or appraised by him as Administrator, and held by her as her sepatate property in lier
life time.—That he may be compelled to account for the same, and all the money administered upon
by him. That the court will determine and adjudge who is the rightful owner of her effects after
paying her debts and malke order touching the distribution of the same ; and for ceneral relief,

Radelift, deft., demurred to said amended bill, 1st, Becanse complainants should have appeaied
from the decision of the county court of Madison county, having thereby a remedy at law. 2d, Deft.
was entitled to all of said personal property of his wife; said Nancy.

On the 2d of April, 1867, said demurrer to said amended bill was sustained by court and said Li'l
dismissed at complainants costs.  Appeal by Wm. Townsend from said decree to Supreme court al-
lowed upon his filing bond in $500 in thirty days. Appeal bond filed accordingly.

Appellants assign for error; Court below erred, 1Ist, In dismissing said bill.  2d, In sustaining
demurrer to amended bill.  3d, In not decreeing as prayed for in smid bill.

BRIEL.

The marriage in this case was after the statute of 1861, which allows married women to “hold and own”

Emerson vs. Clayton 3211l R. 495.

Besides in this ease under the will the wife’s property was to be held by a trustec for her separate use; and
the husband so treated it by administering upon it as her separate property, and by settling up her estate.

2. Married womeh under See. 1 of our stature of wills, hive pover to dispose of their separate estate

real or personal by will.



{5y

Estates not bequeathed are to be distributed as intestate estates. Sec, 42.

Husband and wife have the preference to administer upon the estates of each other.  See. 5.

After seventy-five days any one may be appointed Admr. on the estate of the wife. Sec. G4

Our statute of descents, Sec. 46, 47, provides for all cases of intestacy of males orfemales. Sec. 47 gives
tlie husband one-half of the wite’s real estate forever, where there is no descendent of the wife.

See 46 in such cases gives her real estate to her children or descendents if shgshasany.  2d,“Where there
i< no widow or descendent then (under See. 47 and 46) one-half of the real estate and the whole of her per-
sonal estate to the parents, brothers and sisters of the deceascd person, and their descendents in equal parts
among them, allowing to ca(h of the parents if living a child’s part, or to the survivors of them it they be

dead a double portion; and if there is no parent living then to the brothers and sisters of the intestate and

their descendents.  3d If no parent, brother or sister, or descedents of brother or sister then one-half of her
veal estate and all of her personal estate goes to her ne.\t of kin as per the civil law.

These sections refer expressly to estates of males and females and if they did not would be so construct-
ad. 2 Purp. Stat. 1024 Sec. 2R.

As to the wife's separate estate the statute of Vermont is like onrs and has been construed in tavor of the
wife’s next of kin. IIolmes vs. Holmes 28 Vermont R. 765, So in Obio and Connecticut.  Curry vs. Fuli-
ingon 14 Ohio R. 106, Dixon vs. Dixon 1% 1d. 113 Baldwin vs. (":n't.m' 17 Conn. R. 201

By the common lasw the next of kin of wife were intitled to her persenal estate. Reeves Dom. R 12,

14, 15, 16, 17.

Administrators m)uhl not be compelled to make distribution mml tln- stutute of 22 Car 2d 4 Bacon’s Abr.
GG, 92, Réves Dom. R. 15, 16, 2 Kent's Com. 409,

Under this statute the wife’s next of kin were entitled to distribution. Iocves‘ Dom. R. 16.

The statuteof 20th Car 24 however (which never was law in Hlinois 2 Purp. R. 8. 707) gives the surplus
of her estate to the husband. 1 Bacon’s Abr. 94 Reeves Dom. R. 13, 17, .

The New York statute ix copied from 29 Car 2d Whitaker vs. Whitaker 6 John R. 117. 8o in all the

<tates where the law is expounded in that way. 2 Kent's Com. 135, 136.

2d, The county court refused to determive who was entitled to the surplus of the wife’s estate, Lence
there was no order to appeal from. '

Courts of Equity have a paramount jurisdiction in cases of administration and the scttlement of estates.
Grattan vs. Grattan 18 1L R. 167. It is founded on its duty to enforce the execution of trusts. 1 Story’s
q. J. Sees 532, 533, School Trustees vs. Kiron 25 Hi R. 73.  Also upon the necessity of taking accountsand
compelling a discovery, 1 Story’s Eq. J. See. 534, 536, 538, 542, 543, 578, 2 Redf. on wills 188 Seec. 13
W IL UNDERWOOD, 8cl. for :1])])(‘Hzmt
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Fivst Geand Division,

\LEFRED TOWNSEND et :ul.?
Vs - Appeal from St. Clair,

WILLIAM J. RADCLIFF. |
DEFENDANIT'S BRIKK.

Ist. The appellants had a remedy at law as to the property not inventoried. 2 Puarp. Stat., 1210, Sce. 40,

2nd - The husband in this state is entitled to the personal property, and choses in action of deceased
wife, because

a  At.the common law in toree in Ilinois (2 Purp. Stat. 707) if there are no words excluding the husband
he takes the wife's separate personalty or choses in action jure mariti, or as administrator, upon her dying
intestate,  Williams Pers. Prop., 302, Bright’s Hus. and Wife, 224 Brown ete.vs. Alden ete., 14 B. Monroe, 143,

b. The Statute of 1861 contains no words excluding him, but on the coatrary expressly provides that the
wife's property shall remain her sole and separate property only “during coverture.” Pub. Laws 1861, p. 143,

¢. Although the wife may have power to dispose of her personal property and choses in action during
her coverture 5 yet, if she fails to do so, and the instrument or law vesting the property in her, contains a limit-
ation of ber power over it to the time she remains a fomme covert, her husband takes it upon her dying intes-
tate. 7 Johns. Chy. R. 229 st. seq. 248, Williams Pers. Prop. 302, Bright's Hus. and Wife, 224,

31 In the States of Vermont, Ohio, and Connecticut the Statutes which relate to the separate personal
property of married women, contain no words which limit their control over it to the time of their coverture
Revised Stat. Ohio, 1860, 693»
Z o Conn., 1849, p. 274
Vermont Stat. 1850, Chap. 78, Sces. 1, 2, and 8.
Nordo the Statutes of Massachusetts or Michigan contain any such words. Gen. Stat. Mass. IS60, p. 537,
Compiled Laws Mich. 1857, 965, 966.

4. In the ease of Baldwin vs. Carter, 17 Conn. 201, cited by appellants, the words during coverture” do
not occur to limit the ante-nuptial agreement that the wife should hold her personal property < to her sole and
separate use.”

oth.  The Statute of 1861 only changes the common-law where it expresses or clearly implies such a
change. Swift et al vs. Castle, 23 111,209, and numerous eases there cited. Commonwealth vs. Williams, 7
Gray, 837, Sedg. on Stat. and Const. Law, 815,

CHARLES W. THOMAS, Sol. for Appellee,
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The marriage in this case was after the statute of 1861, which allows married women to “hold and own’

e Gonet, -4 ston,

ALFRED TOWNSEND, et. al., )
VS. - Appeal from St. Clair.
WILLIAM J. RADCLITF. s

This was a bill in chancery filed by complainant against deft.<in St. Clair circuit court for Dis-
covery and Relief. The amended bill states that Edward Townsend, deceased, left a last will, duly
recorded and probated in said county, by which among other things he bequeathed to his daughter
Naney the use of all his money and personal effects that remain after paying all his debts &e.; and
the said money and personal property were to be held by one Alfred Townsend as trastee for the
use of said Nancy. That said trustee took possession of the same, and after holding the same in
his hands for some years, as & matter of convenience to himself, placed said monecy amounting to
about $1200, and other personal property consisting of' horses, cattle, hogs, farming utensils, and
Lhousehold and kitchen furniture to the value of about $1000, into the hands of said Naney for her
control and management. That afterwards on the 27th of Marvch, 1862, the said Nancy 111:\1:1-i0d said
deft., and afterwards on the 24th of March, 1864, said Nancy died, leaving no descendent ; nor father
nor mother,nor brother, or descendent of a brother or sister. That at the time of her said marriage
said 81200 were loaned out on promissory notes payable to her; and her said husband never had p(is:-
session of said money or any centrol of it in her life time. That deft. took out letters of adminis-
tratation on her estate in Madison county, Illinois, and as Administrator collected in the ountstanding
money payable to said deceased, and after the expiration of two years from the time of taking oug
letters of administration, on the 26th of July, 1866, made his final settlement of herestate before the
Probate court of said county of Madison, in which he charges himself with a balance in his hands ot
$1134,86, all of which he claims to be his as husband of said deceased. That at said final settlement
the said Probate court ordered said deft. to pay over the balance in his hands as Admr. as aforesaid,
to the person or persons legally entitled to receive the same ; refusing to determine who were the
proper distributees thereof. That complainants are the cousins and legal representatives of cousins
to said Nancy, deceased, and her ouly heirs at law by virtue of the statute lawsof this State. That
said deceased was the owner of divers kinds of personal property purchased with her money after
she married deft., all which she always claimed and held as her seperate property in her life time,
and said deft. as administrator never inventoried or caused to be appraised or in any way adminis-
tered upon the same ; but claims said property as his own as husband. Bill alleges that the various
kinds of personal property, held, possessed and owned by her at her marriage and acquired by her
during her marriage with her money are unknown to complainants, and can only be discovered and
proved by deft. and by no other witness.  Bill prays for an answer under oath, and that deft. may
be compelled to discover and make a complete inventory of all the personal property owned by said
Nancy at said marringe and all the personal property acquired after marriage with her money, not
inventoried or appraised by him as Administrator, and held by her as her sepatate property in her
life time.—That he may be compelled to account for the same, and all the money administered upon
by him. That the court will determine and adjudge who is the rightful owner of her effects after
paying her debts and make order touching the distribution of the same ; and for general relief,

adeliff, deft., demurred to said amended bill, 1st, Because complammants should have appealed
from the decision of the county court of Madison county, having thereby a remedy at law. 2d, Deft.
was entitled to all of said personal property of his wife, said Nancy.

On the 2d of April, 1867, said demurrer to said amended bill was sustained by court and said Lill
dismissed at complainants costs.  Appeal by Wm. Townsend from said decree to Supreme court al-
Jowed upon his filing bond in $500 in thirty days. Appeal bond filed accordingly.

Appellants assign for error ; Court below erred, 1st, In dismissing said bill.  2d, In sustaining
demurrer to amended bill.  3d, In not decreeing as prayed for in said bill.

BRIEL.

’

real and personal property and sue in their own names for its recovery. Emerson vs. Clayton 32 Ill. R. 495,
Besides in this case under the will the wife's property was to be held by a trustec for her separate use; and
the hushand so treated it by administering upon it as her separate property, and by settling up her estate.

2. Married women under Sce. 1 of our stature of wills, have pover to dispose of their separate estate

real or personal by will,
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Estates not bequeathed are to be distributed as intestate estates.  See, 42.

Husband and wife have the preference to administer upon the estates of each other. Sec. 5.

After seventy-five days any one may be appointed Admr. on the estate of the wife, Sec. 64

Our statute of descents, Sec. 46, 47, provides for all cases of intestacy of males or females.  Sec. 47 gives
the husband one-half of the wife’s real estate forever, where there is no descendent of the wife.

Sce 46 in such cases gives her real estate to her children or descendents if she hasany. 2d, “Where there
is no widow or descendent then (under Scc. 47 and 46) one-half of the real estate and the whole of her per-
sonal estate to the parents, brothers and sisters of the deceased person, and their descendents in equal parts
among them, allowing to each of the parents if living a child’s part, or to the survivors of them if they be
dead a double portion ; and if there is no pavent living then to the brothers and sisters of the intestate and
their descendents.  3d If no parent, brother or sister, or descedents of brother or sister then one-half of her
real estate and all of her personal estate goes to her next of kin as per the civil law,

These sections refer expressly to estates of males and females and if' they did not would be so construct-
ad. 2 Purp. Stat. 1024 Sec. 28.

As to the wife’s separate estate the statute of Vermontis like ours and has been construed in favor of the
wife's nextof’ kin. Holmes vs. Holmes 28 Vermont R. 765.  So in Ohio and Connecticut. Cuarry vs. Fali-
ingon 14 Ohio R. 106, Dixon vs. Dixon I8 1d. 113, Baldwin vs. Carter 17 Conn. R. 201

By the common law the next of kin of wite were intitled to her personal estate. Reeves Dom. R 17

I+, 15, 16, 17.

Administrators could not be compelled to make distribution until the statute ot” 22 Car 2d 4 Bacon’s Abr.
66, 920 Reeves Dom. R, 15, 16, 2 Kent's Com. 409,

Under this statute the wife’s next of kin were entitled to distribution.  Reeves Dom. R. 16.

The statute of 20th Car 24 however (which never was law in Hiinois 2 Purp. R. 8. 707) gives the surplus
of her estate to the husband. 4 Bacon’s Abr. 94 Reeves Dom. R. 13, 17. s

The New York statute is copied from 29 Car 2d Whitaker vs. Whitaker 6 John R. 117, So in all the

states where the law is expounded in that way. 2 Kent's Com. 135, 136.

:_)ll, The county court refused to determire who was entitled to the surplus of the wife’s estate, Lence
there was no order to appeal from.

Courts of Equity have a paramount jurisdiction in cases of administration and the scttlement of estates.
Grattan vs. Grattan 18 11 R. 167, It is founded on its duty to enforce the execution of trusts. 1 Story's
q. J. Sees 532, 533, School Trustees vs. Kiron 25 HI R. 73, Also upon the necessity of taking accounts and
compelling a discovery, 1 Story’s Eq. J. Sce. 534, 536, 538, 542, 543, 578, 2 Redf. on wills 188 Sec. 13.

Wy II. UNDERWOOD, Scl. for appellant
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Hlinois Sopreme Gourt.--AFivst Grand Division.

ALFRED TOWNSEND o al.)
Vs, - .\]blm.‘l] from St. Clair.
WILLIAM J. RADCLIFF. )

DEFENDANTS DRI
Ist. The appellants had a remedy at law as to the property not inventoried, 2 Purp. Stat., 1210, See. 90,

Znd  The husband in this state is entitled to the personal property, and choses in action of deceaser
wife, beeause

a At the common law in foree in Ilinois (2 Purp. Stat. 707) if there are no words excluding the husband
he takes the wife's separate personalty or choses inaction jure wmariti, or as administrator, upon her dying
intestate.  Williams Pers, Prop., 302, Bright’s Hus and Wife, 224 Brown cte.vs. Alden cte.,, 14 B. Monroe, 143,

b. The Statute of 1861 contains no words excluding him, but on the coatrary expressly provides that the
wife’s property shall remain her sole and separate property only “during coverture.” Pub. Laws 1861, p. 143,

¢. Although the wife may have power to dispose of her personal property and choses in action during
her coverture 5 yet, if she fails to do s0, and the instrument or law vesting the property in her, contains a limit.
ation of her power overit to the time she remains a femme covert, her husband takes it upon her dying intes-
tate. 7 Johns. Chy. R. 229 ot. seq. 248, Williams Pers. Prop. 302, Bright's Hus. and Wife, 224.

31 In the States of Vermont, Ohio, and Connecticut the Statutes which relate to the separate personat
property of married women, contain no words which limit their control over it to the time of their coverture.
tevised Stat. Ohio, 1860, 693"
¢ o Conn., 1849, p. 274
Vermont Stat. 1850, Chap. 78, Sees. I, 2, and 8.
Nordo the Statutes of Massachusetts or Michigan contain any such words. Gen. Stat. Mass. IR60, p. 537,
Compiled Laws Mich. 1857, 965, 966.

4. In the casc of Baldwin vs. Carter, 17 Conn 201, cited by appellants, the words - during coverture” do
not occur to limit the ante-nuptial agreement that the wife shoald hold her personal property  to her sole and
separate use.”

oth. The Statute of 1861 only changes the common-law where it expresses or clearly implies such
change.  Swift et al vs. Castle, 28 111.. 209, and numerous cases there cited.  Commonwealth vs. Williams,
Greay, 837. Sedg. on Stat. and Const. Law. 315, ;
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CHARLES W. THOMAS, Sol. for Appellee.
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