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Supreme Court of the State of I'"nois, Third G. D.
ATRIL TERM, A. D. 1368.
JEROME HARDISTY, Appellant, ?
i Vs, - AppEar rrROM WARREN Circutr COURT.
JOHN GLEN, Appellee. §

This was an action commenced by John Glen against Jerome IIardisty, before a Justice of
the Peace of Warren County, by affidavit mace by sai¢ Clen on the 15°h of December, 1862.

The afidavit stated that on or about XMarch 1st, 1859, {!len was in the peaceable and lawful
possession of S. %, See. 5, T. 11, N. R. 1 W, in Warren County, claimirg the whole of said prem-
ises, by virtue of a lease from Scroggs & McFarland, the owners in fee simple of said premises,
and had been in such peaceable and lawful possession for nine months prior thereto, and has ever
since up to the present time, and is now lawfully entitled to the possession thereof. Said aflidavit
further states that about March 1st, 1859, Jerome Hardisty unlawfully entéred into, and upon,
said premises, and did eject and expel said Glen therefrom, and said Hardisty still holds and detains
the same unlawfully and forcibly, contiary, &e.

On the 16th December, 1862, a summons was issued on said complaint, which was returned
Dec. 20th, 1862, served on said Hardisty.

On the 26th December, 1862, being the return day of said summons, defendant appeared and
moved to dismiss the case for want of a sufiicient afiidavit or complaint, which motionwas overruled
by the Justice.

The case was then tried before said Justice by a Jury, and a verdict was found against said
Glen on ihat day. ; .

Said case was taken by appeal to the Cireuit Court of Warren County, 1llinois, by said Glen.

At the March Term, 1863, of said Circuit Tourt, before the Hon. Charles B. Lawrence, Judge,
defendant appeared and renewed his motion to dismiss for want of a suflicient complaint, which
motion was overruled.

Plaintiff then, on leave, amended his complaint as follows, by reciting that Hardisty had dis-
claimed possession of all the premises described in the original complaint, except 106 acres off of
the Tast side of said half section, and said complaint was therenpon so amended as to charge said
Hardisty with having entered npon, and expelled plaintiff from, said Iast 106 acres only.

At said March L'erm, 1863, said cause was tried by a Jury on the 19th of March, 1863; found
a verdict of guilty against Hardisty. Ilardisty moved for a new trial, which motion the Court
overruled, and rendered a judgment against Hardisty for costs.

Thereupon Hardisty proyed an appeal, which was allowed, and which he pexfected by giving
bond.

On the trial of said cause, the following bill of excep*ions was taken by said Hardisty :

J OHNVC;LENN’ ? - ‘WarreN Circurr Court,
JEROMI HARDISTY, § il A, L6,

Be it Reinembered, That on the trial of this cause, the Plaintiff, to maintain the issue on his
part, called as a witness John EHl. Bruner, who testified that he knew the parties to the suit; that

. he became acquainted with the Plaintift in the Spring of 1858, and with the Defendant in the

Spring of 1859. That at the times of becoming acquainted with them respectively, he was living

upon the adjoining quarter upon the Last, in ‘Fownship 11, North Range 1 West, in Warren

County, Illinois. That in the Spring of 1858, Mr. Glen, the Plaintiff, moved into a house near the

line between “he South ilast quarter and the South West quarter of Section 5, Township 11, North
Range 1 West, and broke and fenced about five acres, part being upon the South Itast and part
upon the South West quarter of said section five. Glen afterwards broke some more upon the
South East quarter, but whether he broke enough to extend upon the Ilast 106 acres thereof that
year, witness cannot say. Glen did, however, break, in the year 1860, about fifteen acres, a por-
tion or all of which extended upon the Iast one hundred and six acres, through which fifteen acres
Hardisty has since extended his fence, and enclosed the same. Jerome Hardisty, the Defendant,
moved upon the Bast one hundred and six acres of ihe Soutli llast quarter, of Section 5, aforesaid,
in the Spring of 1859, into a house built that year by John Hayden, and broke some of it, and has
continued to reside there ever since, and has continued each year making additional improvements
ever since. There was no improvements on any part of the half section until Glen went there, and
there was no improvement upon the East one hundred and six acres (the land in dispute) at the
time Iardisly went upon it, except the house built by Joha Hayden, into which he moved. Glen
and Hardisty have both continued to live in their respective houses since they first took possession
of the same to this time. The Plaintiff, further to maintain the issue on his part, then called as a
witness Jacob Wright, who testified .hat he resides on the North half of Sec. 5, Town 11, N. R. 1
W., being immediaicly North of where Glen and Hardisty live. T'hatin 1858, in the Spring, Glen
built a house near ihe line between the South East and Souith West quarter of Sec. 8, aforesaid,

and broke some five acres of ground, part on one (uarter and part on the other; and witness thinks

that is all he broke that year; don’t know that Glen ever broke any on the Jast 106 acres. Har-

disty moved on to the Ilast part of the quarter in the Spring of 1859, into a house built thereon by

John Hayden, and has remained there ever since, making improvements from year to year. Har-

disty occupied the North Kast part of the quarter, running far enough West to make 106 acres, if

the line was extended South to the South line of the quarter. .

Upon cross-examination, witness stated that in a conversation with Glen some timo last year,
Glen said to him :  “Hardisty is going to run his fence down the line, and I told him it would take
in a piece of the fifteen acre strip that I had broken, and asked him if ho (Hardisty) was not going
to pay me (Glen) for breaking it. And he (Hardisty) said to me (Glen) that he (Hardisty) thought
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Page 16.  that I (Glen) had had the use of it ‘enough to pay for breaking it.” Witness further stated that
Hardisty had had quiet and peaceable possession ever since he first went there, and witness had
never heard his right to be there questioned, until recently.

Plaintiff, further to maintain the issue on his part, then offered, for the purpose of showing the
extent of Plaintiff’s claim and possession, and read in evidence, defendant objecting thereto, and to
each of them, as offered, the following leases, to-wit :

1st. A lease signed by Scroggs & McFarland and John Glen, in and by which lease Scroggs
& McFarland purport to lease with John Glen the South half of Section 5, in Township 11, North
Range 1 West, in Warren County, Illinois, from April 1st, 1858, to April 1st, 1859, which lease
bears date April 1st, 1858.

2d. A lease between the same parties, of like purport with the other, dated April 1st, 1859,
and running to April 1st, 1860.

3d. A lease of like purport with the last one, between the same parties, dated April 1st, 1860,
running to April 1st, 1861.

4th. A lease of like purport with the preceding ones, between the same parties, dated April

1st, 1861, and running until April 1st, 1862.
5th. A lease between the same parties, dated May 30, 1862, running from April 1st, 1862, to

April 1st, 1863, in other respects of like purpert with the first lease.

Defendant objected to the introduction of each of said leases respectively, at the time it was
offered, and the Court overruled the objection, and permitted each of said leases to be read to the
Jury, to which opinions and decisions of the Court at the time they were severally delivered and
rendered defendant excepted.

Tt was admitted by Defendant that a demand for the possession of the premises in dispute was
lI:l'ade upon him by the Plaintiff on the day of September, A. D.1862. Plaintiff here rested

is case.

Defendant, to maintain the issue on his part, called as a witness Jacob Kritzer, who testified
that he knew the land in controversy, and the parties to this suit; that he first became acquainted
with the parties in 1859, and they were then both living where they now do. That he was em-
ployed by the Plaintiff to make some fence, and do some ploughing upon the South Bast quarter of
Section five, in Town 11, N. R. 1 W. That Glen then told him where to build the fence, and said
to him (Witness) that he (Glen) and Hardisty were to join fences. Glen also told witness in plough-
ing not to plongh beyond a certain line dividing his land from that occupied by Hardisty. Wit-
ness never heard Glen or any: one clse question Defendant’s right to the possession, which he has
had ever since wi’ness knew him, until within a short time past Witness further testified that
Hardisty has, ever since ho knew him, been living upon, cultivating, and making additional im-
provements.

Defendant then called as a witness William F. Smith, who testified that he was acquainted
with John Hayden and Jerome Hardisty at the time that Hardisty first went upon the land in
i]ispute, and that at that time Ilardisty went upon the land as the tenant of Hayden, under a verbal

ease. '

Defendant then offered and read in evidence, without objection, the following paper evidence,

to-wit :

A deed from William Shipman, Caroline Shipman, his wife, Samuel Benson and Elizabeth E.
Benson, bis wife, to John Hayden, dated July 8, 1857, acknowledged on the same day, and re-
corded in the Recorder’s ofiice of Warren County, Illinois, on the 1st day of February, 1859, pur-
porting to convey to John Hayden the one hundred and six and two-thirds acres off of the Ilast
side of the South half of Section five, (5,) in Township 11, North Range one (1) West, in Warren
County, Illinois.

2d. A lease from John Hayden to Jerome Hardisty, for the East 106 acres of the South East
quarter of Section five, in ‘Town 11, N. R. 1 W. of the 4th P. M., whichlease dated Nov. 21, 1859,
and is to run until one party terminates it by giving two months notice to the other.

Defendant here rested his case.

Plaintiff recalled John H. Bruner as a witness, and asked him the following questions :  «Did
you ever hear Mr. Glen say anything at the time he took possession about the extent of his claim
to the land upon which he was living? If so, what did he say in relation to the extent of his

- claim?’ To which question Defendant objected, and the Court overruled the objection, and allowed
the question to be answered.

Witness then replied that Mr. Glen said he claimed the whole half section.

Defendant then objected to the answer of the witness, but the Court overruled the objection,
to which decisions and opinions of the Court, in permitting said question to be asked and answered
at the time they were severally rendered by the Court, Defendant excepted.

Upon cross-examination the witness testified that this claim was made by Mr. Glen in 1858,
when he first went upon the land. 1Ie heard no other claim made by Glen in 1859, when Hardisty
went there. Could not name any other time or occasion of any claim until in 1862, when M.
Hardisty was about to extend his fence so as to run through the fifteen acres broken by Glen, and
then he heard Glen say that he didn’t think Hardisty had any right to run his fence there, but gave
no reason for thinking Hardisty had no such right. VWitness has heard Glen claim all the land
within the past winter.

"This was all the evidence there was offered by either party on the trial of said cause.

Thereupon the Court instructed the Jury as follows, on behalf of the Plaintiff, to-wit :

1st. If the Jury believe, from the evidence, that on or about the first day of March, A. D.
1859. the day mentioned in his complaint, the Plaintiff was in the peaceable pussession of the land
described in his complaint, under a lease of, or including said premises by actual residing on said
premises, and cultivating a portion of the same under said leaso, and claiming possession of the
whole land ; and that while said Plaintiff was so in possession of said premises, the Defendant,
without permission of said Plaintiff, and without legal process authorizing him to enter upon said
premises, did unlawfully enter into and upon said premises, and did expel the said Plaintiff’ there-
from, and that said Defendant doth still detain said lands and possessions from said Plaintiff without
his consent, and that said Plaintiff hath still a subsisting right in said premises, the Jury should
find for the Plaintiff. R 1y ’

2d. If the Jury believe, from the evidence, that the Plaintiff was, at the Eime mentioned in
his complaint, in | ion of the pr in controversy under nlenge from McFarland & Scroggs,
and that by the terms of snid lease it expired on the first day of April, A. D. 1859, and that while
the said Plaintiff was thus in possession of said premises, the Defendant unlawfully entered into the
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possession of said premises and expelled the Plaintiff therefrom ; and that afterward—to-wit, on
the first day of April, A. D. 1859—the said Plaintiff took a new lease of said premises for another
year from said McFarland & Scroggs, to take effect on the same day, and to continue until the first
day of April, A. D.1860; and that afterwards—to-wit, on the first day of April, A. D. 1860—the
gaid Plaintiff took another lease for said premises from said McIarland & Seroggs, to take effect
on said day, and to continue in effect until the first day of April, A. D. 1861 ; and that afterwards
—to.wit, on the first day of April, A. D. 1861—the said Plaintiff took for said premises, from said
McFarland & Seroggs, another lease, to take eifect on the same day, and continue in force until the
first day of April, A, D. 1862; and that afterwards—to-wit, on the thirtieth day of Mafh, A. D.
1862—the said Plaintiff took another lease for said premises, from said McFarland & Scroggs, to
take effect on the first day of April, A. D. 1862, and to continuc in force until the first day of April,
A. D. 1863, the fact of taking said leases is proper evidence to show, in said Plaintiff, 2 continned
and subsisting right to hold and possess said premises, so far as said right depended on said leases
for and during the time covered by said leases, and the taking of said leases is not evidence of the
surrender of said premises to his said landlords, and does not constitute a bar to the Plaintiff’s cause
of action, on the ground that at tho time of the commencement of said suit, the Plaintiff had no
subsisting right in said premises.

3d. If the Jury believe, from the evidence, that the Plaintiff held a lease for the South half
of Section number five, in Township eleven North of the Lase line, and Range one West of the
fourth principal meridian, in the County of Warren, and State of lllinois, such lease would include
the land described in the Plaintiff’s complaint, and if the Plaintiff took possession of any part of said
South half; of said Section, under said lease. by residing thercon or cultivating the same, such pos-
session would be, under the law, the possession of the whole of the South half of said Section, in-
cluding the one hundred and six acres off the East side of said South half, the law extending his
possession to the boundaries fixed in hislease, and the Plaintiff, under the law, would be considered
as in the actual possession of the whole of the premises described in his lease, as much as though the
entire tract was enclosed and cultivated by the Plaintiff: Psovided, That the Plaintiff claimed
possession to the extent of his lease.

4th. If the Jury believe, from the evidence, that on or about the first day of March, 1859,
the Plaintiff was in the peaceable possession of one hundred and six acres off of the Last side of
the South half, of Section five, in T'ownship eleven North of the base line, and Range one West of
the fourth principal meridian, in Warren County, lllinois, under a lease undertaking to give him
possession of said premises, and claimed possession under said lease, and that while said Plaintiff
was so in possession of said premises, and claiming the same, the Defendant, without permission of
said Plaintiff, and without legal process authoriziug him to enter snid premises, did unlawfully
enter into and upon said premises, and did expel the said Plaintiff therefrom, and that said De-
fendant doth still detain said land and possession from said Plaintiff without his consent, and that
said Plaintiff lath still a subsisting right to the possession of said premises, the Jury will find for
the Plaintiff.

5th. The fact that the Defendant took possession of the Jand in disputo in 1859, and that he
has made improvements on the land in the presence of Glen, claiming the right to occupy the land
as against the Plaintiff, is not in itself, on the part of the Plaintiff, a recognition of the right of the
Defendant to said land, or an abandonment of the right of Glen to possesssaid land. Itis, however,
a circumstance which the Jury have a right to consider, in determining the question whether the
Plaintiff did, or did not, claim possession of the 106 acres at the time the Defendant entered.

To the giving of which instructions, and each and all of them, at the times they wereseverally
given, Defendant excepted.

The Court then, on motion of the Defendant, instructed the Jury as follows, to-wit:

8th. That even if the Jury believe, from the evidence, that at the time of the entry by De-
fendant upon the premises sued for, the Plaintiff was in possession of another portion of the half
section, of which said premisgs are a part, under a lease pnrporting to be for the whols of said half
section, yet if they believe, from the evidence, that said Plaintiff was not at that time claiming pos-
session of the part now sued for, they must find Defendant not guilty.

9th. That if the Jury believe, from the evidence, that at the time Defendant made the entry
complained of in this case, Plaintiff was aware of such entry, and made no remonstrance against
such entry, and permitted said Defendant to remain in possession thereof for three or four years,
?uietly and without any objection on the part of said Plaintiff, and that said Plaintiff and said De-
e¢ndant, during the time that said Defendant was so in possession, each made improvements on the
parts of the half section which they occupied respectively, and that Plaintiff and Defendant made
an agreement, by which Plaintiff and Defendant were to build fences on the land in dispute, for the
purpose of making a common fence for both of them, these are circumstances from which the Jury
have a right to infer, if they deem proper, thatat the time of said entry by Defendant, Plaintiff did
not claim possession of the land in controversy ; and if the Jury believe that he did not so claim
possession thereof, at that time, they must find Defendant not guilty.

T'he Defendant then asked the Court to instruct the Jury as follows, to-wit :

1st. The Court instructs the Jury that the only right Plaintiff ever had to the premises in
c]isnm.e is n.lease-hold right ; and if the Jury believe, from the evidence, that the lease under which
Plaintiff claimed possession of said land, at the time of the entry by Defendant complained of, had
expired at the time when the demand was made upon said Defendant to surrender possession to
said Plaintiff, the Jury must find Defendant not guilry.

2d. If the Jury believe, from the evidence, that Plaintiff, at the time of the entry by the De-
fendant cor.nplained of in this suit, was claiming possession of the land in dispute only by virtue of
a lease wln_ch, by its terms, e:fpired and ceased to have auny further existence or force on the first
day of April, A.'D. 1860, which was before the commencement of this suit, they will find the De-
fendnnt not guilty, notwithstanding they may believe, from the evidence, that said Plaintiff took a
new lease upon the day that the one under which he claimed, at the time of such entry, expired :
Provided, 'I'hey believe, from the evidence, that such lease was takenby said Plaintiff whilst said
Defendant was 'in the actual possession of said land.

?d‘ ) If the J[“‘.Y believe, from the evidence, that at the time the Defendant entered upon the
!:md‘ in dlspnte. being the IEast one hundred and six (106) acres of the South half, of Section five,
in Township 11 North, Rango one (1) West of the fourth principal meridian, the same was vacant
and unoccupied, they will find Defendant not guilty.

4th. If the Jury believe, from the evidence, that the only title which Plaintiff' ever had to
the land in dispute is & lease-hold interest, and that such lease-hold interest oxpired before this
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suit was commenced, they must find the Defendant not guilty, notwithstanding they may further
believe, from the evidence, that a new lease-hold interest had been acquired by said Plaintiff before
this suit was brought: Provided They further believe, from the evidence, that such new interest
was acquired after the entry of said Defendant upon the land in controversy.

5th. That even if the Jury find, from the evidence, that Defendant did enter upon the prem-
ises sued for, yet if they further find, from the evidence, that the lease um‘ler which Pluim‘if}'cluimed
his right to possess said premises, at the time of the alleged entry by Defendant, had expired before
this suit was brought. they should find for Defendant.

6th. That even if the Jury find, from the evidence, that Defendant entered the East 106 acres
of South half, of Section five, in Township eleven (11) North, Range one West, in Warren County,
1llinois, being part of the said South half of Section five, whilst Plaintiff was in possession of an-
other and distinct portion of said half section, under a lease purporting to cover the whole of said
half section, yet if the Jury find, from the evidence, that the Plaintiff, when such entry was made
by Defendant, claimed possession of said half section under a lease from McIarland & Scroggs,
which lease expired in the fore part of April, 1860, that Plaintiff cannot recover in this action, and
that renewals of’ the lease, or the taking of new leases subsequent to the expiration of the leaso
when the original entry (if any) was made, would not entitle Plaintiff to recover in this action.

10th. If the Jury believe, from the evidence, that the entry complained of was made in the
Spring of 1859, and that more than one year and six months elapsed Lefore this suit was brought,
and before the demand for possession, upon which this suit is based, was made, they will find De-
fendant not guilty. °

11th. The Court instructs the Jury that if they believe. from the evidence, that the entry
complained of in this suit was made more than one year and six months before this suit wus com-
menced, then they must find the Defendant not guilty.

Iach and all of which instructions the Court refused to give to the Jury, to which opinions
and decisions of the Court, in retusing to give such instructions, the Defendant, at the time such
decisions and opinions were respectively made and announced, excepted.

Defendant then asked the Court to instruct the Jury as follows, to-wit :

7. “The Court instructs the Jury that in order to make out a1ight to recover in this suit, it
is necessary for the Plaintiff to show that he had the actual possession of the premises sued for at
the time of the entry of Defendant, complained of in this suit, and if they find, from the evidence,
that Plaintiff did not, at that time, have such actual possession of the land sued for, they must find
Defendant not guilty.”

Which instruction the Court modified or enlarged, so as to make it read as follows, to-wit:

“The Court instructs the Jury that in order to make out a right to recover in this suit, it is
necessary for the Plaintiff to show that he had the actual possession of the premises sued for at the
time of the entry of Defendant complained of in this suit, and if they find, from the evidence, that
Plaintiff did not, at that time, have such actual possession of the land sued for, they must find the
Defendant not guilty. A person, however, who has an enclosure on a quarter section of land, and
a paper claim of title to the whole quarter, and actually claims possession of the whole quarter, the
same being vacant outside of his enclosure, is considered in actual possession, to the extent of his
paper title.

Which instruetion, so changed, the Court gave to the Jury ; to the changing of which instruc-
tion, and the giving thereof in such changed form, Defendant, at the time such change was made,
and such instruction, so changed, was given to the Jury, then and there excepted.

The foregoing are all the instructions asked for by Defendant, and all that were cither given
or refused, on behalt of Defendant, are herein fully set out.

And thereupon the Jury found the issues joined in favour of the Plaintiff, and the De-
fendant thereupon entered a motion for a mew trial, upon the grounds:

Ist. That the Court permitted the Plaintiff to introduce improper evidence.

2d. That the Court gave improper instructions on behalf of the Plaintiff.

3d, That the Court refused to give proper instruction when asked by Defendant to do so.

4th. That the Court so changed a proper instruction asked for by Defendant as to make
it an improper instruction, and then gave it in its changed form to the Jury.

5th.  That the verdict is against the law.

6th. That the verdict is against the evidence.

7th. That the Court permitted Plaintiff to ask, and witness to answer, improper questions.

And the Court thereupon overruled said motion for a new trial, and rendered final judgment
against said Defendant. T'o preserve all of which matters and things of record in this case, De-
fendant prays that this, his Bill of Ixceptions, may be signed and sealed and made part of the
record herein, which is accordingly done.

FiLep March 27th, 1863. C. B. LAWRENCE. [SEAL.]

W. Larerty, Clerk.

Know al Men by these Prescats, That we, Jerome Hardisty and Christopher C. Whitman,
are held and firmly bound unto John Glen, in the penal sum of seven hundred dollars, for the
payment of which, well and truly to be made, we hind ourselves, our heirs, executors and admin-
istrators jointly, severally, and firmly by these presents. Witness our liands and seals, this, 30th
day of March, Anno Domini one thousand eight hundred and sixty-three.

Lhe condition of the above obligation is such, that whereas, the said John Glen did, on the
19th day of March, 1563, in the Circuit Court within and for the County of Warren and Stato of
Illinois, recover a Jlldgm(&llt against the above bounden Jerome [lardisty, in an action of forciblo
entry and detainer, in regard to the South half of Section No. five, in Township eleven North of
I(?;;I‘Zﬁ?t%r:u:yt;s;:.eof _ﬂeric:ter:‘lL ;I»Irxn:-l{pnl nl)eridian. for cosis 3f‘ sl;xtit_. from which judgmoné of said

, the sai : ardis raye
Gont of said Slmez.l isty has prayed for and obtained an appeal to the Supremeo

Now, if the said Jerome Hardisty shall duly prosccute his said appeal with effect, and shall
moreover pay t!lc amount of the judgment, costs, interest and damages rendered, and to be ron-
dered, against him, and all rents uceruing from the commencement to the final determination of this

suit, in case the said Jjudgment shall be aflirmed in the said Supremo Court, then the above obliga-
tion to be null and void. ~ Otherwise, to remain in full force and virtue.

JEROME HARDISTY, S
FiLko March 30th, 1563, CHRISTOPHER C. WHITMAN. [sw..f

‘W, Larewty, Clerk.
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STATE OF ILLINOIS,

‘Warren County, o
I, Wmn. Laferty, Clerk of the Circuit Court in and for said County, do hereby certify that the
above and foregoing are true copies of the record and proceedings in the foregoing case, as the same
appears from the records and files of my office. :
In witness whereof, I have hereunto set my hand and affixed the seal of our said Circuit
Court, at my office in Monmouth, this 8th day of April, A. D. 1863.
Fees, $8,00. WM. LAFERTY, Clerk.

ERRORS ASSIGNED..

Said Appellant says that in the foregoing record and proceedings there is manifest error, in
this, to-wit.

1st. The Court erred in overruling the motion to dismiss for want of a sufficient complaint.

2d. The Court erred in permitting Plaintiff to read in evidence the several leases from Scroggs
& McFarland to Plaintiff.

3d. The Court erred in permitting Plaintiff to prove what Plaintiff had said at a time long
before the offense complained of in this case was committed.

4th. The Court erred in giving each and all of the instructions given by the Court on behalf
of the Plaintiff.

5th. The Court erred in refusing to give each and all of the instructions asked for by De-
fendan]t, and which, in this record, are numbered respectively 1, 2, 3, 4, 5, 6, 10 and 11, and marked
refused. -
6th. The Court erred in overruling the motion for a new trial.

7th. The Court erred in modifying the instruction asked for by Defendant, and in giving
such instruction as modified, and not as originally asked.

Wherefore, and for divers other errors apparent upon the face of the record, Appellant asks
that said judgment may be reversed.

GRIMSHAW & WILLIAMS, Attorneys for Appellant.

BRIEF OF POINTS.

JEROME HARDISTY,.

VS,
JOHN GLEN.

This was an action of forcible entry and detainer, brought by the Appellec against the Appel-
lant, before a Justice of the Peace of Warren County, Illinois, in December, 1862. The original
complaint was for the S. 3 of Sec. 5, in Township 11 N, R. 1 W., in Warren County, Illinois, but
Appellee afterwards amended his complaint so as to make it apply to the Ilast 106 acres only
of said half section. The complaint states that Appellee in March, 1859, was in the peaceable
and lawful possession of the premises, and that at that time Appellant unlawfully entered upon
his possession, &ec.

Appellant, before the Justice, made a motion to dismiss the suit for want of a sufficient
complaint, which motion was overruled. He then renewed said motion in the Circuit Court,
with a like result.

The cause came on to he tried at the March term, 1863, of the Warren Circuit Court,
and upon the trial thereof, the Appellee proved that he went upon the S. % of Section five,
aforesaid, in the Spring of 1859, into a house situated near the line between the S. E. and S. W.
quarters thereof, and broke about five acres, a part of which was on one quarter, and a part
upon the other, but none of his improvements extended on to the land described in the amended
complaint. Appellee then read in evidence a series of leases, as shown by the record, the first
one of which expired on the first day of April, 1860, and was dated in May, 1859. The
rest of the leases were dated on the first day of April of each succeeding year, and each ex-
pired on the first day of the following April, except the last one, which bore date May 30th,
1862, about two months after the expiration of the preceding ones. Appellee also proved that
in the fall of 1859 Appellant moved upon the East 106 acres described in the amended com-
plaint, into a house previously built thereon by John Hayden, and took possession thereof, and
has continued in possession, making improvements and cultivating the same, ever since. It was
admitted that in September, 1862, Appellee made a demand upon Appellant to surrender the
premises to him, which Appellant refused to do. This was all the evidence there was tending
to show that any claim was made by Glen of the part occupied by Hardisty from the time he first
took possession up to the commencement of this suit.

The Appellant then proved beyond any question, that the only improvements upon the East
106 acres (the land in dispute) in the fall of 1859, when he took possession thereof, was the house
built thereon by John Hayden, into which he moved. He also proved that he went upon said land
as the tenant of John Hayden, under a verbal lease, and he also read in evidence a written lease
from John Hayden to him, and proved that the written lease was made in pursuance of his verbal
contract. e then showed a deed from William Shipman and others to John Hayden, for the
East one hundred and six and two-thirds acres of S. 3, 5, 11 N., 1 W, and recorded in the Recor-
der’s 9ﬁicu of Warren County, Illinois, on the first day of February, A. D. 1859, which was before
there is any pretence of any possession of any portion of said half section by Appellee.

It further appears by the record in this case, that said Appellant enjoyed the quietand peace-
able possession of the land in dispute, from the time he first took possession, in the fall of 1859, up
to the time of commencing this suit, and went on constantly making valuable improvements, with
the full knowledge of Appellee, and without any objection being made on his part ; but, on the
contrary, the evidence shows, as we insist, not only an acquiesceice, but consent, on his part.—
The first point insisted upon by Appellant, in this case, is that this action was barred by Sec. 200,
of the Criminal Code of the State of Illinois.

In Supreme CourT ofF ILLINOIS,
THIRD GRAND DivisioN.
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The action of forcible entry and detainer was, by the English Common Law, in the nature of
an information or indictment, and was by that law regarded as a misdemeanor. Itis, in its nature,
even under our Statute, a quasi criminal proceeding, because it is founded upon a tort.

This suit, unlike any other action known to our law, is not within the provisions of any
of our Statutes of limitation, unless it be Sec. 200, of the Criminal Code above referred to, or
the 7th Section of Ch. LXVI, of the Revised Statute of 1845. 3

It does not appear to us to be within the provisions of the latter Section, because that
applies only to such actions as are brought “for the recovery of lands, tenements or hereditaments.”
Now we submit that this action is not brought for the recovery of lands, tenements, or heredita-
ments, because if it were, it would be competent for the Defendant to show title in himself,
and thus defeat the action, which in this action he cannot do. This is, then, simply a suit
for the purpese of recovering THE POSSESSION of lands, &c., and not for the recovery of the
land itself; or, in other words, it isa suit for the purpose of redressing a wrong by a civil proceed-
ing, the effect of which is nothing more than to restore the mere naked PossessION of the land,
without settling the question of right as to the land or title thereto.

If, then, ﬁlis suit is not within the 7th Section of the LXVI Ch. above referred to, the only
remaining question is, does it come within the purview of Sec. 200, of the Criminal Code? We
think it does.

We have seen that the action itself is.in its very nature a quasi criminal proceeding, being
founded upon a tort, ‘and its object is merely to punish the offender, and not to establish a right, be-
cause no right can be established by it. The only question to be settled is, whether the Defendant
has committed a legal wrong, and he is npon the trial precluded (if the apparent paradox may be
indulged) from showing that he had a moral right to commit that legal wrong, and that in another
form of action that moral right would become a legal right, and that the legal wrong was both a
moral and legal right ; in other words, he cannot show title to defeat recovery. Itis the policy
of the law to curtail litigation as much as possible, and if by any reasonable construction of Statutes
of limitation, a case which, on its face, shows that no legal right is involved, but merely a question
of technical violation of public law is presented, Courts will go far to enforce such construction.

In this case, that part of the Section of the law under which we contend that this action was
barred, isin this language :

“Nor shall any person be prosecuted, TRIED, or punished for any misdemeanor, or other in-
dictable offense below the grade of felony, or for any fine or forfeiture under any penal Statute,
unless the indictment, énformation, or AcTION for the same shall be found or instituted for the same
within one year and six months from the time of committing the offense,” &c.

Now, it is not pretended that the action in this case was instituted within one year and six
months after the offence complained of was committed. The complaint itself, which is in the nature
of an information, or which at least is the institution of the action, shows on its face that the offense
complained of was committed more than eighteen months before the institution of the action.

We submit then that the basis of this suit is an gffense against public law, and therefore within
the meaning of the law a misdemeanor, notwithstanding our Statute has provided that no indict-
ment shall be zecessary in order to redress the grievance, and being an offense and a misdemeanor,
it comes within the Section of the Criminal Code above quoted, it not in terms, at least by impli-
cation or analogy. We are well aware that it has been held that nothing is within the Statute of
limitations uuless by express terms, but this Court has, upon at least three occasions, held that they
would apply the principles of limitation laws by analogy, although the case was not within the
letter of the law. 3

In one case this Court held that although there was no Statute of limitations that applied to
proceedings in equity, yet they would apply the provisions of the limitation law of 1839, which
only barred actions at Law. The Court, in that case, say, “It is therefore unnecessary to deter-
mine whether this case is within the express terms of the limitation law of 1839, for it is clearly
within the equity of its provisions.”—Manning et al, vs. Warren et al, 17 1lls. 269.

In another case this Court decided that although there was no express provisionof the Statute
of limitation which applied to the lien of creditors upon the real estate of deceased debtors, yet by
analogy to the Statute of limitations, barring the action of ¢jectment in seven years, and also by
analogy to the provision of the Statute limiting the lien of a judgment upon real estate to the period
of seven years, they would hold the lien of said creditor’s claim was barred. In that case the Court
used the followiug langnage: “It seems to me that that certainty in the law, so necessary to
enable the citizen to know his rights of property—by analogy to the lien of judgments and the
limitations of entry upon, and action for, the recovery of lands—requires the application to this case
of the fized period of seven years from the death of the ancestor.”—McCoy vs. Morrow, 18, Ills.
522, 523, 524, 525.

Minor’s deeds had been regarded as voidable, within a reasonable time after the minor had at-
tained his majority, but what that reasonable time was had never been settled, either by legislation
or adjudication, until the case of Cole vs. Pennoyer settled the reasonable time at three years, by
analogy to the 9th and 10th Sections of the Chapter entitled, Conveyances of Revised Code 1845.
—See Cole vs. Pennoyer, 14, Ills. 162.

The next point presented by the record in this case is, that the Appelles was not entitled to
recover, in any event, anything more than the costs of the suit, and that he could, under no cir-
c}\,xmstnncgs, recover the possession of the premises under the proof made by him, as presonted by
the record.

It will be borne in mind that the only thing tending to show the extent of Appellee’s posses-
sion, at the time of the entry by Appellant complained of in Appellee’s complaint, was a lease for
the whole half section, which, by its terms, expired on the first day of April, 1860, being about six
months after Appellant took possession. Now, conceding, for the snll):e of the argument, that
Appellee’s possession in 1859 was co-extensive with his lease, and extended over the half section—
notwithstanding the adverse possmfsion of Appellmnt—nnd that it so continued up to April lst_, 1860,
when his lease expired—the question is, what was the extent of _lns possession af2er that time, as
against Appellant 7 Appellant was then, as the record shows, in the actual possession, without
objection or resistance on the part of the Appellee, of all the land in dispute. : 7

At that time the right of possession of Appellee ceased, and the extent of his possession was
from that time up to the commencement of this suit defined by the boundaries of his actual enclosure.

The fact that he took a new lease at that time could not enlarge the extent of his possession

beyond his actual possession. He was in the same condition that a stranger would be.
Suppose that at the expiration of the lease in April 1860, John Glen had moved off of the
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Jremises, and Joln Smith or Richard Roe had entered upon his possession and taken a new le
from Seropes & Mclfarland, which covered the whole section; will any one pretend that thereby
the appellant in this case could have been sued successfully by John Smith or Richard Roe in for-
cible entry and detainer upon land in the quiet and peacable possession of which he was at the
date of the lease under which John Smith or Richard Roe sought to define the extent of his boun-
dary?
And yet in what better position was the appellee, at the time he brought his suit, than John
Smith or Richard Roe wonld be in the ease above supposed..

It may be urged that because each suceeeding Jease was dated on the day that the preceding
one expired, therefore it was, in cff:ct, one continuing lease, and one continual possession. T'o that
proposition, we reply:  First, That at the expiraiion of the first lease, and at the time of taking
ihe second, appellant was in the actual, open and notorious possession of the land in dispute, and
that the lessee had notice thereof at the time of taking such lease, and yet he permitted that, and
subsequent leases of like tenor and effect, to expire without ever pretending to contest the right of
appellant to such possession.

Second. Even ifit were true, (which appellant does in no wise concede,) that the taking of a
new lease is a continuation of the old one, if taken at the time of the expiration of the oldone; yet
{he recor dshows that there was an interval of several weeks, from April 1st 1862, until May 30th
1862, when appellee had no paper evidence by which to show the extent of his possession and the
only paper evidenee which he had of the extent of his possession at the time of the commencement
of this suit was the lease dated May 30th 1862, which was as much as eight weeks after the expi-
yation of his serics of consecutive leases, and was therefore a distinet and independent matter, en-
tirely disconnected from any measure of extent of possession, and acquired after the appellant had
acquired actual possession, and whilst he was in actual possession of the land in dispute.

I'rom theabove it seems that appellee should not hava recovered atall; but if the Couat should
lic of the opinion that the entry of appellant was a forcible entry upon the actual possession of ap-
pellee, and that the suit is not barred by the statute of limitations as above stated. Still wo insist
that the only vight of recovery which appellee made out, was simply a right to recover costs of suit,
liis right to the possession having ceased to exist as against appellant long before the commence-
ment of this suit, by the termination of his lease, which was the only means of showing the extent
of his possession outside of his actual inclosure. In this respect this case should be treated as anal-
owous to the action of ejectment. and it has frequently and repeatedly been held that when a term
of years is sought to be recovered, and the term expires after suit brought and before judgment, the
judgment must be for costs only, and thatno writ of possessio will be awarded, but a perpetual stay
of such suit should be ordered. Adams on Lject.,, Chap. 3, p. 34. Jackson vs. Davenport, 18
Jolns, 303.

The next point presented for consideration, is, whether the facts proved in this case, were not
such as entitled appellee to a verdict under the law, and whether when the jury rendered a verdict
therein against appellant, it was not a verdict palpably against the law and the evidence. And here
we take oceacion 1o say, that owing to various causes, over which counsel in the case below had no
control, the motion for a new trial was not argued or pressed, but as a matter of form was entered
and overrulad in order to enable appellee to perfect his appeal, and present the case as soon as pos-
sille for final settlemgnt by this Court.  This much in justice to the Judge who tried the case
below. .

The proof in the case shows very conclusively that the appellant took the first actual posses-
sion that was ever taken of the land in dispute, and if appellee at that time had a constructive pos-
session under any or all of the several leases from MeFarland & Scroggs, it was merely a construc-
tive possession, and therefore not such a possession as would cnable him to recover at any time in
this form of action. See Whittaker vs. Gautier, 3 Gilman, 443. And therefore the verdict was
clearly against the law and evidence. But it_also appears by the record that whatever possession
or claim of possession appellee may have had to the land in dispute in the spring of 1859, he
made no objection whatever from the fall of 1859, when appellant took actual possession of the
land in dispute, up to the time of the service of notice in September, 1862, preparatory to bringing
this suit, but, on the contrary, he joined fences with appellant, lived on terms of friendship and
peace with him, and always recognized the line between the land in dispute and the balance of the
half section as the boundary between their respective possessions, and in every possible way left
appellant, who was acting in good faith, to suppose that his possession, and right of possession, was
clear and undisputed  Thus, during a period of about three years, appellant was permitted to go
on and make valuable improvements upon the land, under the reasonable belief that his rights were
unquestioned, and just when he has completed said improvements, and got the land in good con-
dition for the first time, he is sued in forcible entry and detainer upon a possession, or claim of
possession, of which appellant was entirely ignorant until the commencement of this suit. We
therefore insist that under the circumstances appellee was not claiming possession of the land in
dispute at the time when appellant took possession thereof. Andevenif he was claiming possession
prior to that time, yet he acquiesced in the possession of appellant, and, in fact, possession was
taken by his full consent. "And this, in connection with the fact that no evidence was given as to
when the leases from Scroggs and McFarland were, in fact, executed, except their dates, tends very
strongly to the inference that said leases were not in existence at the time when appellant moved
upon the land, but were an after thought, executed after Hardisty was in possession, and ante-dated
to define the extent of appellee’s possession, which, without such leases, was bounded by his actual
enclosure.

~ There is one other point to which we will call the attention of the Court, and that is this :—
After the n[lpullnnt had got through with his evidence, appellee recalled John H. Bruner, and
proved that in the Spring of 1859, appellee said that he claimed the whole of said half section.  We
w.nuld fnn_ply sugaest, in regard to the above, that it was improper evidence, being what appellee
]‘"“-"e", said, and that, too, at a time before appellant ever had any connection with the land what-
ever, 'l lmr.o is no evidence of any claim whatever having been made at the time that appellant
took possession, in the fall of 1859, nor at any time thereafter, until some time in the year 1562.
1t may be contended that the evidence as to what Glen said before appellant went upon the land
was proper evidence, as being a part of 7es Geste, but wo submit that this is not so. Appellant was
not present, and had no knowledge whatever of what Glen suid or did at that time, and was in no
way connected with either his actings or doings, nor with the land itself, until long afterwards, in
the fall of 1859, when appellant took possession of said land, without any objev!in; on the part of
appellee, and with his full knowledge, and, as appellant claims, with his approbation and conseat.

GRIMSHAW & WILLIAMS, xlf(())'lu‘_l/.\' _ﬁlr _‘lppell(ml_
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ABSTRACT.
Supreme Court of the State of Illinois, Third G. D.

APRIL TERM, A. D. 1868.

JEROME HARDISTY, Appellant,
VS, ArpeAL FROM WARREN CircurT CoURT.
JOHN GLEN, Appellee.

This was an action commenced by John Glen against Jerome Hardisty, before a Justice of
the Peace of Warren County, by affidavit made by said Glen on the 15th of December, 1862.

The affidavit stated that on or about March 1st, 1859, Glen was in the peaceable and lawful
possession of S. %, Sec. 5, T. 11, N. R. 1 W, in Warren County, claiming the whole of said prem-
ises, by virtue of a lease from Scroggs & McFarland, the owners in fee simple of said premises,
and had been in such peaceable and lawful possession for nine months prior thereto, and has ever
since up to the present time, and is now lawfully entitled to the possession thereof. Said affidavit
further states that about March 1st, 1859, Jerome Hardisty unlawfully entered into, and upon,
said premises, and did eject and expel said Glen therefrom, and said Hardisty still holds and detains
the same unlawfully and forcibly, contrary, &e.

On the 16th December, 1862, a summons was issued on said complaint, which was returned
Dec. 20th, 1862, served on said Hardisty.

On the 26th December, 1862, being the return day of said summons, defendant appeared and
moved to dismiss the case for want of a sufficient affidavit or complaint, which motionwas overruled
by the Justice.

The case was then tried before said Justice by a Jury, and a verdict was found against said
Glen on that day.

Said case was taken by appeal to the Circuit Court of Warren County, Illinois, by said Glen.

At the March Term, 1863, of said Circuit Court, before the Hon. Charles B. Lawrence, Judge,
defendant appeared and renewed his motion to dismiss for want of a sufficient complaint, which
motion was overruled.

Plaintiff then, on leave, amended his complaint as follows, by reciting that Hardisty had dis-
claimed possession of all the premises described in the original complaint, except 106 acres off of
the Bast side of said half section, and said complaint was thereupon so amended as to charge said
Hardisty with having entered upon, and expelled plaintiff from, said Tast 106 acres only.

At ’said March Term, 1863, said cause was tried by a Jury on the 19th of March, 1863; found
a verdict of guilty against Hardisty. Hardisty moved for a new trial, which motion the Court
overruled, and rendered a judgment against Hardisty for costs.

s Thereupon Hardisty prayed an appeal, which was allowed, and which he perfected by giving
ond.
On the trial of said cause, the following bill of exceptions was taken by said Hardisty :

U TS 2 o5 Warren Circurr Court,

VS, :
JEROMIS HARDISTY, § MixoH doa 868
Be it Remembered, That on the trial of this cause, the Plaintiff, to maintain the issue on his
part, called as a witness John H. Bruner, who testified that he knew the parties to the suit ; that
he became acquainted with the Plaintiff in the Spring of 1858, and with the Defendant in the
Spring of 1859. That at the times of becoming acquainted with them respectively, he was living
upon the adjoining quarter upon the Last, in Township 11, North Range 1 West, in Warren
County, Illinois. That in the Spring of 1858, Mr. Glen, the Plaintiff, moved into a house near the
line between the South Bast quarter and the South West quarter of Section 5, Township 11, North
Range 1 West, and broke and fenced about five acres, part being upon the South East and part
upou the South West quarter of said section five. Glen afterwards broke some more upon the
South Bast quarter, but whether he broke enough to extend upon the East 106 acres thereof that
year, witness cannot say. Glen did, however, break, in the year 1860, about fifteen acres, a por-
tion or all of which extended upon the East one hundred and six acres, through which fifteen acres
Hardisty has since extended his fence, and enclosed the same. Jerome Hardisty, the Defendant,
moved upon the East one hundred and six acres of the South East quarter, of Section 5, aforesaid,
in the Spring of 1859, into a house built that year by John Hayden, and broke some of it, and has
continued to reside there ever since, and has continued each year making additional improvements
ever since. There was no improvements on any part of the half section until Glen went there, and
there was no improvement upon the East one hundred and six acres (the land in dispute) at the
time Hardisty went upon it, except the house built by John Hayden, into which hemoved. Glen
and Hardisty have both continued to live in their respective houses since they first took possession
of the same to this time. The Plaintiff, further to maintain the issue on his part, then called as a
witness Jacob Wright, who testified that he resides on the North half of See. 5, Town 11, N. R. 1
W., being immediately North of where Glen and Hardisty live. Thatin 1858, in the Spring, Glen
built a house near the line between the South East and South West quarter of Sec. 5, nf;’resaid,
and broke some five acres of ground, part on one quarter and part on the other; and witness thinks.
that is all he broke that year; don’t know that Glen ever broke any on the East 106 acres. Har-
disty moved on to the East part of the quarter in the Spring of 1859, into a house built thercon by
John Hayden, and has remained there ever since, making improvements from year to year. Har-
disty occupied the North Iast part of the quarter, running far enough West to make 106 acres, if
the line was extended South to the South line of the quarter.
Upon cross-examination, witness stated that in a conversation with Glen some time last year,

Glen said to him :  “Hardisty is going to run his fence down the line, and I told him it would take
in a piece of the fifteen acre strip that I had broken, and asked him if he (Hardisty) was not going
to pay me (Glen) for breaking it. And he (Hardisty) said to me (Glen) that he (Hardisty) thought
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Pago 16.; that I (Glen) had had the use of it enough to pay for breaking it.” Witness further stated that

Hardisty had had quiet and peaceable possession ever since he first went there, and witness had
never heard his right to be there questioned, until recently.

Plaintiff, further to maintain the issue on his part, then offered, for the purpose of showing the
extent of Plaintiff’s claim and possession, and read in evidence, defendant objecting thereto, and to
each of them, as offered, the following leases, to-wit :

1st. A lease signed by Scroggs & McFarland and John Glen, in and by which lease Scroggs
& McFarland purport to lease with John Glen the South half of Section 5, in Township 11, North
Range 1 West, in Warren County, Illinois, from April 1st, 1858, to April 1st, 1859, which lease
bears date April 1st, 1858.

2d. A lease between the same parties, of like purport with the other, daved April 1st, 1859,
and running to April 1st, 1860.

3d. A lease of like purport with the last one, between the same parties, dated April 1st, 1860,
running to April 1st, 1861.

4th. A lease of like purport with the preceding ones, between the same parties, dated April
1st, 1861, and running until April 1st, 1862. -

5th. A lease between the same parties, dated May 30, 1862, running from April 1st, 1862, to
April 1st, 1863, in other respects of like purport with the first lease.

Defendant objected to the introduction of each of said leases respectively, at the time it was
offered, and the Court overruled the objection, and permitted each of said leases to be read to the
Jury, to which opinions and decisions of the Court at the time they were severally delivered and
rendered defendant excepted.

It was admitted by Defendant that a demand for the possession of the premises in dispute was
;nade upon him by the Plaintiff on the day of September, A.D.1862. Plaintiff here rested

lis case.

Defendant, to maintain the issue on his part, called as a witness Jacob Kiritzer, who testified
that e knew the land in controversy, and the parties to this suit; that he first became acquainted
with the parties in 1859, and they were then both living where they now do. That he was em-
ployed by the Plaintiff to make some fence, and do some ploughing upon the South East quarter of
Section five, in Town 11, N. R. 1 W. That Glen then told him where to build the fence, and said
to him (Witness) that he (Glen) and Hardisty were to join fences. Glen also told witness in plough-
ing not to plough beyond a certain line dividing his land from that occupied by Hardisty. Wit-
ness never heard Glen or any one else question Defendant’s right to the possession, which he has
had ever since witness knew him, until within a short time past Witness further testified that
Hardisty has, ever since he knew him, been living upon, cultivating, and making additional im-
provements.

Defendant then called as a witness William F. Smith, who testified that he was acquainted
with John Hayden and Jerome Hardisty at the time that Hardisty first went upon the land in
ldispute, and that at that time Hardisty went upon the land as the tenant of Hayden, under a verbal
ease.

Defendant then offered and read in evidence, without objection, the following paper evidence,
to-wit :

A deed from William Shipman, Caroline Shipman, his wife, Samuel Benson and Elizabeth X.
Benson, his wife, to John Hayden, dated July 28, 1857, acknowledged on the same day, and re-
corded in the Recorder’s office of Warren County, Illinois, on the 1st,day of February, 1859, pur-
porting to convey to John Hayden the one hundred and six and two-thirds acres off of the Iast
side of the Soutll half of Section five, (5,) in Township 11, North Range one (1) West, in Warren
County, Illinois.

2d. A lease from John Hayden to Jerome Hardisty, for the East 106 acres of the South East
quarter of Section five, in Town 11, N. R. 1 W. of the 4th P. M., whichlease dated Nov. 21, 1859,
and is to run until one party terminates it by giving two months notice to the other.

Defendant here rested his case.

Plaintiff recalled John H. Bruner as a witness, and asked him the following questions : “Did
you ever hear Mr. Glen say anything at the time he took possession about the extent of his claim
to the land upon which he was living? If so, what did he say in relation to the extent of his
claim 2”7 To which question Defendant objected, and the Court overruled the objection, and allowed
the question to be answered.

Witness then replied that Mr. Glen said he claimed the whole half section.

Defendant then objected to the answer of the witness, but the Court overruled the objection,
to which decisions and opinions of the Court, in permitting said question to be asked and answered
at the time they were severally rendered by the Court, Defendant excepted.

Upon cross-examination the witness testified that this claim was made by Mr. Glen in 1858,
when he first went upon the land. He heard no other claim made by Glen in 1859, when Hardisty
went there. Could not name any other time or occasion of any claim until in 1862, when M.
Hardisty was about to extend his fence so as to run through the fifteen acres broken by Glen, and

then he heard Glen say that he didn’t think Hardisty had any right to run his fence there, but gave
no reason for thinking Hardisty had no such right. Witness has heard Glen claim all the land
within the past winter.

This was all the evidence there was offered by either party on the trial of said cause.

Thereupon the Court instructed the J urg as follows, on behalf of the Plaintiff, to-wit :

1st. If the Jury believe, from the evidence, that on or about the first day of March, A. D.
1859, the day mentioned in his complaint, the P.lﬂlﬂ(lf? was jn the peaceable pussession of the land
described in his complaint, under a lease of; or including said premises by actual residing on said

remises, and cultivating a portion of the same under said lease, and claiming possession of the
whole land ; and that while snid Plaintiff was so in possession of said premises, the Defendant,
without permission of said Plaintiff, and without legal process authorizing him to enter upon said
premises, did unlawfully enter into and upon said premises, and did expel the said Plaintift there-
from, and that said Defendant doth still detain said lands and possessions from said Plaintiff without
his consent, and that said Plaintiff hath still a subsisting right in said premises, the Jury should
find for the Plaintiff.

2d. If the Jury believe, from the evidence, that the Plaintiff was, at the time mentioned in
his complaint, in possession of the premises in controversy under a lease from McFarland & Scroggs,
and that by the terms of said lease it expired on the first day of April, A. D. 1859, and that while

the said Plaintiff was thus in possession of said premises, the Defendant unlawfully entered into the
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ossession of said premises and expelled the Plaintiff therefrom ; and that afterward—to-wit, on
the first day of April, A. D. 1859—the sail Plaintiff took a new lease of said premises for another
year from said McFarland & Scroggs, to take cffect on the same day, and to continue until the first
day of April, A. D.1860; and that afterwards—to-wit, on the first day of April, A. ). 1860—the
said Plaintiff took another lcase for said premises from said McFarland & Scroggs, to take effect
on said day, and to continue in effect until the first day of April, A, D. 1861 ; and that afterwards
—to.wit, on the first day of April, A. D. 1861—the said Plaintiff took for said premises, from said
McFarland & Scroggs, another lease, to take eifect on the same day, and continue in force until the
first day of April, A. D. 1862; and that afterwards—to-wit, on the thirtieth day of Magh, A. D.
1862—the said Plaintiff took another lease for said premises, from said McFarland & Séroggs, to
take effect on the first day of April, A. D. 1862, and to continue in force until the first day of April,
A. D. 1863, tho fact of taking said leases is proper evidence to show, in said Plaintiff, a continned
and subsisting right to hold and possess said premiscs, so far as said right depended on said leases
for and during the time covered by said leases, and the taking of said leases is not evidence of the
surrender of said premises to his said landlords, and doesnot constitute a bar to the Plaintiff's cause
of action, on the ground that at the time of the commencement of said suit, the Plaintiff had no
subsisting right in said premises. )

3d. If the Jury believe, from the evidence, that the Plaintiff held a lease for the South half
of Section number five, in Township eleven North of the base line, and Range one West of the
fourth principal meridian, in the County of Warren, and State of Illinois, such lease would include
the land described in the Plaintiff’s complaint, and if the Plaintifl took possession of any part of said
South half, of said Section, under said lease, by residing thercon or cultivating the same, such pos-
session would be, under the law, the possession of the whole of the South half of said Section, in-
cluding the one hundred and six acres off the Tast side of said South half, the law extending his
possession to the boundaries fixed in hislease, and the Plaintiff, under the law, would be considered
as in the actual possession of the whole of the premises described in his lease, as much as though the
entire tract was enclosed and cultivated by the Plaintiff: Provided, That the Plaintiff claimed
possession to the extent of hislease.

4th. If the Jury believe, from the evidence, that on or about the first day of March, 1859,
the Plaintiff was in the peaceable possession of one hundred and six acres off of the Last side of
the South half, of Section five, in Township eleven North of the base line, and Range one West of
the fourth principal meridian, in Warren County, 1llinois, under a lease undertaking to give him
possession of said premises, and claimed possession under said lease, and that while said Plaintiff
was so in possession of said premises, and claiming the same, the Defendant, without permission of
said Plaintiff, and without legal process authoriziug him to enter said premises, did unlawfully
enter into and upon said premises, and did expel the said Plaintiff therefrom, and that said De-
fendant doth still detain said land and possession from said Plaintiff without his consent, and that
said Plaintiff hath still a subsisting right to the possession of said premises, the Jury will find for
the Plaintiff. -

5th. The fact that the Defendant took possession of the land in dispute in 1859, and that he
has made improvements on the land in the presence of Glen, claiming the right to occupy the land
as against the Plaintiff, is not in itself, on the part of the Plaintiff, a recognition of the right of the
Defondant to said land, or an abandonment of the right of Glen to possess said land. Itis, however,
a circumstance which the Jury have a right to consider, in determining the question whether the
Plaintiff did, or did not, claim possession of the 106 acres at the time the Defendant entered.

To the giving of which instructions, and each and all of them, at the times they wereseverally
given, Defendant excepted.

The Court then, on motion of the Defendant, instructed the Jury as follows, to-wit:

Sth. That even if the Jury believe, from the evidence, that at the time of the entry by De-
fendant upon the premises sued for, the Plaintiff was in possession of another portion of the half
section, of which said premises are a part, under a lease purporting to be for the whols of said half
section, yet if they believe, from the evidence, that said Plaintiff was not at that time claiming pos-
session of the part now sued for, they must find Defendant not gnilty.

9th. T'hat if the Jury believe, from the evidence, that at the time Defendant made the entry
complained of in this case, Plaintiff was aware of such entry, and made no remonstrance against
such entry. and permitted said Defendant to remain in possession thereof for three or four years,
quietly and without any objection on the part of said Plaintiff, and that said Plaintiff and said De-
fendant, during the time that said Defendant was so in possession, each made improvements on the
parts of the half section which they occupied respectively, and that Plaintiff and Defendant made
an agreement, by which Plaintiff and Detendant were to build fences on the land in dispute, for the
purpose of making a common fence for both of them, these are circumstances from which the Jury
have a right to infer, if they deem proper, thatat the time of said entry by Defendant, Plaintiff did
not claim possession of the land in controversy ; and if the Jury believe that he did not so claim
possession thereof, at that time, they must find Defendant not guilty.

The Defendant then asked the Court to instruct the Jury as follows, to-wit :

1st. The Court instructs the Jury that the only right Plaintiff ever had to the premises in
dispute is a lease-hold right ; and if the Jury believe, from the evidence, that the lease under which
Plaintiff claimed possession of said land, at the time of the entry by Defendant complained of, had
expired at the time when the demand was made upon said Defondant to surrender possession to
said Plaintiff, the Jury must find Defeudant not guilry.

2d. If the Jury believe, from the evidence, that Plaintiff, at the time of the entry by the De-
fendant complained of in this suit, was claiming possession of tho land in dispute only by virtue of
a lease which, by its terms, expired and ceased to have any further existence or force on the first
day of April, A'D. 1860, which was before the commencement of this suit, they will find the De-
fendant not guilty, notwithstanding they may believe, from the evidence, that said Plaintiff took a
new lease upon the day that the one under which he claimed, at the time of such entry, expired :
Provided, 'They believe, from the evidence, that such lease was taken by said Plaintiff whilst said
Defendant was in the actual possession of said land. ;

3d. If the Jury believe, from the evidence, that at the time the Defendant entered upon the

land in dispute, being the East one hundred and six (106) acres of the South half, of Section five,
in Township 11 North, Rango one (1) West of the fourth principal meridian, the same was vacant

and unoccupied, they will find Defendant not guilty.
4th. If 'the Jury believe, from the evidence, that the only title which Plaintiff ever had to
the land in dispute is a lease-hold interest, and that such leaso-hold interest expired before this
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suit was commenced, they must find the Defendant not guilty, notwithstanding they may further
believe, from the evidence, that a new lease-hold interest had been acquired by said Plaintiff before
this snit was brought: Provided They further believe, irom the evidence, that such new interest
was acquired after the entry of said Defendant upon the land in controversy.

5th, That even if the Jury find, from the evidence, that Defendant did enter upon the prem-
ises sued for, yet if they further find, from the evidence, that the lease under which Plaintiff claimed
his right to possess said premises, at the time of the alleged entry by Defendant, had expired before
this suit was brought, they should find for Defendant.

6th. That even if the Jury find, from the evidence, that Defendant entered the East 106 acres
of South half, of Section five, in Township elevon (11) North, Range one West, in Warren County,
Illinois, being part of the said South halt’ of Section five, whilst Plaintiff was in possession of an-
other and distinet portion of said half section, under a lease purporting to cover the whole of said
half section, yet if the Jury find, from the evidence, that the Plaintiff, when such entry was made
by Defendant, claimed possession of said half section under a lease from McFarland & Seroggs,
which lease expired in the fore part of April, 1860, that Plaintiff cannot recover in this action, and
that renewals of the lease, or the taking of new leases subsequent to the expiration of the leaso
when the original entry (if any) was made, would not entitle Plaintiff to recover in this action.

10th. If the Jury believe, from the evidence, that the entry complained of was made in the
Spring of 1859, and that more than one year and six months elapsed before this suit was brought,
and before the demand for possession, upon which this suit is based, was made, they will find De-
fendant not guilty.

11the The Court instructs the Jury that if they believe, from the evidence, that the entry
complained of in this suit was made more than one year and six months before this suit was com-
menced, then they must find the Defendant not guilty.

Iach and all of which instructions the Court refused to give to the Jury, to which opinions
and decisions of the Court, in refusing to give such instructions, the Defendant, at the time such
decisions and opinions were respectively made and announced, excepted.

Defendant then asked the Court to instruct the Jury as follows, to-wit :

7. “The Court instructs the Jury that in order to make out a right to recover in this suit, it
is necessary for the Plaintiff to show that he had the actual possession of the premises sued for at
the time of the entry of Defendant, complained of in this suit, and if they find, from the evidence,
that Plaintiff did not, at that time, have such actual possession of the land sued for, they must find
Defendant not guilty.”

Which instruction the Court modified or enlarged, so as to make it read as follows, to-wit:

“The Court instructs the Jury that in order to make out a right to recover in this suit, it is
necessary for the Plaintiff to show that he had the actual possession of the premises sued for at the
time of the entry of Defendant complained of in this suit, and if they find, from the evidence, that
Plaintiff did not, at that time, have such actual possession of the land sued for, they must find the
Defendant not guilty. A person, however, who has an enclosure on a quarter section of land, and
a paper claim of title to the whole quarter, and actually claims possession of the whole quarter, the
same being vacant outside of Lis enclosure, is considered in actual possession, to the extent of his

aper title.
i Which instruction, so changed, the Court gave to the Jury ; to the changing of which instruc-
tion, and the giving thereof in such changed form, Defendant, at the time such change was made,
and such instruction, so changed, was given to the Jury, then and there excepted.

The foregoing are all the instructions asked for by Defendant, and all that were cither given
or refused, on behalf of Defendant, are herein fully set out.

And thereupon the Jury found the issues joined in favour of the Plaintiff, and the De-
fendaut therenpon entered a motion for a new trial, upon the grounds:

1st. That the Cowrt permitted the Plaivtiff to introduce improper evidence.

2d. That the Counrt gave improper instructions on behalf of the Plaintiff.

3d. That the Court refused to give proper instruction when asked by Defendant to do so.

4th. 'That the Court so changed a proper instruction asked for by Defendant as to make
it an improper instruction, and then gave it in its changed form to the Jury.

5th.  That the verdict is against the law.

6th., That the verdict is against the evidence.

7th. That the Court permitted Plaintiff to ask, and wilness to answer, improper questions.

And the Court thereupon overruled said motion for a new trial, and rendered final judgment
against said Defendant. To preserve all of which matters and things of record in this case, De-
fendant prays that this, his Bill of Iixceptions, may be signed and sealed and made part of the
record herein, which is accordingly done.

FiLep March 27th, 1863. C. B. LAWREXNCE. [sEAL]

W. Larerty, Clerk.

Know a'l Men by these Presents, That we, Jerome Hardisty and Christopher C. Whitman,
are held and firmly bound unto John Glen, in the penal sum’ of seven hundred dollars, for the
payment of which, well and truly to be made, we bind ourselves, our heirs, executors and admin-
istrators jointly, severally, and firmly by these presents. Witness our hands and seals, this, 30th
day of March, Anno Domini one thousand eight hundred and sixty-three.

The condition of the above obligation is such, that whereas, the said John Glen did, on tho
19th day of March, 1863, in the Circuit Court within and for the County of Warren and State of
1llinois, recover a judgment against the above bounden Jerome Ilardisty, in an action of forciblo
entry and detainer, in regard to the South half of Section No. five, in Township cleven North of
Range one West of the fourth principal meridian, for cosis of suit, from which judgment of said
Circuit Court, the said Jerome Hardisty has prayed for and obtained an nppeul’ to the Supreme
Court of said State.

Now, if the said Jerome Hardisty shall duly prosecute his snid appeal with effect, and shall
moreover pay the amount of the judgment, costs, interest and damages rendered, and to be ren-
dered, against him, and all rents aceruing from the commencement to the final determination of this
guit, in case the said judgment shall bo aflirmed in the said Supreme Court, then the above obliga-
tion to be null and void. = Otherwise, to remain in full force and virtue.

JEROME HARDISTY, SEAL.
FiLeDp March 30th, 1863, CHRISTOPHER C. WHITMAN. SEAL.

‘W, Larerty, Clerk.
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STATE OF ILLINOIS, o
WarrEN COUNTY, g

I, Wm. Laferty, Clerk of the Circuit Court in and for said County, do hereby certify that the
above and foregoing are true copies of the record and proceedings in the foregoing case, as the same
appears from the records and files of my office.

Tn witness whereof, I have hereunto set my hand and affixed the seal of our said Circuit
Court, at my office in Monmouth, this 8th day of April, A. D. 1863.

Fees, $8,00. WM. LAFERTY, Clerk.

ERRORS ASSIGNED.

Said Appellant says that in the foregoing record and proceedings there is manifest error, in
this, to-wit .

1st. The Court erred in overruling the motion to dismiss for want of a sufficient complaint.

2d. The Court erred in permitting Plaintiff to read in evidence the several leases from Scroggs
& McFarland to Plaintiff. <

3d. The Court erred in permitting Plaintiff to prove what Plaintiff had said at a time long
before the offense complained of in this case was committed.

4th. The Court erred in giving each and all of the instructions given by the Court on behalf
of the Plaintiff. .

5th. The Court erred in refusing to give each and all of the instructions asked for by De-
fendant, and which, in this record, are numbered respectively 1, 2,3, 4, 5, 6, 10 and 11, and marked
refused.

6th. The Court erred in overruling the motion for a new trial.

7th. The Court erred in modifying the instruction asked for by Defendant, and in giving
such instruction as modified, and not as originally asked.

‘Wherefore, and for divers other errors apparent upon the face of the record, Appellant asks

that said judgment may be reversed.
GRIMSHAW & WILLIAMS, Attorneys for Appellant.

BRIEF OF POINTS.

JEROME HARDISTY, In SupreMeE CourT oF ILLINoOIS,
JOHN GLE%. THirD GRAND DIVISION.

This was an action of forcible entry and detainer, brought by the Appellec against the Appel-
lant, before a Justice of the Pence of Warren County, Illinois, in December, 1862. The original
complaint was for the S. & of Sec. 5, in Township 11 N., R.1 W,, in Warren County, Illinois, but
Appellee afterwards amended his complaint so as to make it apply to the East 106 acres only
of said half section. The complaint states that Appellee in March, 1859, was in the peaceable
and lawful possession of the premises, and that at that time Appellant unlawfully entered upon .
his possession, &e.

Appellant, before the Justice, made a motion to dismiss the suit for want of a sufficient
complaint, which motion was overruled. He then renewed said motion in the Circuit Court,
with a like result.

The cause came on to he tried at the March term, 1863, of the Warren Circuit Court,

and upon the trial thereof, the Appellee proved that he went upon the S. 3 of Section five,
aforesaid, in the Spring of 1859, into a house situated near the line between the S. E.and S. W.
quarters thereof, and broke about five acres, a part of which was on one quarter, and a part
upon the other, but none of his improvements extended on to the land described in the amended
complaint. Appellee then read in evidence a series of leases, as shown by the record, the first
one of which expired on the first day of April, 1860, and was dated in May, 1859. The
rest of the leases were dated on the first day of April of each succeeding year, and each ex-
pired on the first day of the following April, except the last one, which bore date May 30th,
1862, about two months after the expiration of the preceding ones. Appellee also proved that
in the fall of 1359 Appellant moved upon the East 106 acres described in the amended com-
plaint, into a house previously built thercon by John Hayden, and took possession thereof, and
has continued in possession, making improvements and cul)Zivuting the same, ever since. It was
admitted that in September, 1862, Appellee made a demand upon Appellant to surrender the
premises to him, which Appellant refused to do. This was all the evidence there was tending
to show that any claim was made by Glen of the part occupied by Hardisty from the time he first
took 'Imssession up to the commencement of this suit.
; *he Appellant then proved beyond any question, that the only improvements upon the East
106 acres (the land in dispute) in the fall of 1859, when he took possession thereof, was the house
built thereon by John Hayden, into which he moved. He also proved that he went upon said land
as the tenant of John Hayden, under a verbal lease, and he also read in evidence a written lease
from John Hayden to him, and proved that the written lease was made in pursuance of his verbal
contract. 1le then showed a deed from William Shipman and others to John Hayden, for the
Last one hundred and six and two-thirds acres of 8. 4, 5, 11 N, 1 W., and recorded in the Recor-
der’s office of Warren County, Illinois, on the first day of February, A. D. 1859, which was before
there is any pretence of any possession of any portion of said half section by Appellee.

It further appears by the record in this case, that said Appellant enjoyed the quiet and peace-
able possession of the land in dispute, from the time he first took possession, in the ‘;'all of 1859, u
to the time of commencing this suit, and went on constantly making valuable improvements, wit
the full knowledge of Appellee, and without any objection being made on his part ; but, on the
contrary, the evidence shows, ns we insist, not only an acquiescence, but consent, on his part.—
The first point insisted upon by Appellant, in this case, is that this action was barred by Sec. 200,
of the Criminal Code of the State of Illinois.
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The action of forcible entry and detainer was, by the English Common Law, in the nature of
an information or indictment, and was by that law regarded as a misdemeanor. Itis, in its nature,
even under our Statute, a quasi criminal proceeding, because it is founded upon a tort.

This suit, unlike any other action known to our law, is not within the provisions of any
of our Statutes of limitation, unless it be Sec. 200, of the Criminal Code above referred to, or
the 7th Section of Ch, LXVI, of the Revised Statute of 1845.

It does mot appear to us to be within the provisions of the latter Section, because that
applies only to such actions as are brought “for the recovery of lands, tenements or hereditaments.”
Now we submit that this action is not brought for the recovery of lands, tenements, or heredita-
ments, because if it were, it would be competent for the Defendant to show title in himself,
and thus defeat the action, which in this action he cannot do. This is, then, simply a suit
for the purpese of recovering THE POSSESSION of lands, &c., and not for the recovery of the
land itself; or, in other words, it is a suit for the purpose of redressing a wrong by a civil proceed-
ing, the effect of which is nothing more than_to restore the mere naked PossessION of the land,
without settling the question of right as to the land or title thereto.

If, then, this suit is not within the 7th Section of the LXVI Ch. above referred to, the only
remaining question is, does it come within the purview of Sec. 200, of the Criminal Code? We
think it does.

We have seen that the action itself is in its very mature a quasi criminal procceding, being
founded upon a tort, and its object is merely to punish the offender, and not to establish a right, be-
cause no right can be cstablished by it. The only question to be settled is, whether the Defendant
has committed a legal wrong, and he is upon the trial precluded (if the apparent paradox may be
indulged) from showing that he had a moral right to commit that legal wrong, and that in another
form of action that moral right would become a legal right, and that the legal wrong was both a
moral and legal right ; in other words, he cannot show title to defeat recovery. It is the policy
of the law to curtail litigation as much as possible, and if by any reasonable construction of Statutes
of limitation, a case which, on its face, shows that no legal right is involved, but merely a question
of technical violation of public law is presented, Courts will go far to enforce such coustruction.

In this case, that part of the Section of the law under which we contend that this action was
barred, isin this language :

«Nor shall any person be prosecuted, TRIED, or punished for any misdemeanor, or other in-
dictable offense below the grade of felony, or for any fine or forfeiture under any penal Statute,
unless the indictment, information, or AcTioN for the same shall be found or instituted for the same
within one year and six months from the time of committing the offense,” &ec.

Now, it is not pretended that the action in this case was instituted within ore year and six
months after the offence complained of was committed. The complaint itself, which is in the nature
of an information, or which at least is the institution of the action, shows on its face that the offense
complained of was committed more than eighteen months before the institution of the action.

We submit then that the basis of this suit is an gffense against public law, and therefore within
the meaning of the law a misdemeanor, notwithstanding our Statute has provided that no indict-
ment shall be zecessary in order to redress the grievance, and being an offense and a misdemeanor,
it comes within the Scction of the Criminal Code above quoted, it not in terms, at least by impli-
cation or analogy. We arc well aware that it has been held that nothing is within the Statute of
limitations uuless by express terms, but this Court has, upon at least three occasions, held that they
would apply the principles of limitation laws by analogy, although the case was not within the
letter of the law.

In one case this Court held that although there was no Statute of limitations that applied to
proceedings in equity, yet they would apply the provisions of the limitation law of 1839, which
only barred actions at Law. The Court, in that case, say, «It is therefore unnecessary to deter-
mine whether this case is within the express terms of the limitation law of 1839, for it is clearly
within the equity of its provisions.”—DJanning et al, vs. Warren et al, 17 Lils. 269.

In another case this Court decided that although there was no express provision of the Statute
of limitation which applied to the lien of creditors upon the real estate of deceased debtors, yet by
analogy to the Statute of limitations, barring the action of ¢jectment in seven years, and also by
analogy to the provision of the Statute limiting the lien of a judgment upon real estate to the period
of seven years, they would hold the lien of said creditor’s claim was barred. In that case the Court
used the followiug language : *It seems to me that that certainty in_the law, so necessary to
enable the citizen to know his rights of property—by analogy to the lien of judgments and the
limitations of entry upon, and action for, the recovery of lands—requires the application to this case
of the fized period of seven years from the death of the ancestor.”’—McCoy vs. Morrow, 18, Ills.
522, 523, 524, 525.

Minor’s deeds had been regarded as voidable, within a reasonable time after the minor had at-
tained his majority, but what that reasonable time was had never been settled, either by legislation
or adjudication, until the case of Cole vs. Pennoyer settled the reasonable time at three years, by
analogy to the 9th and 10th Sections of the Chapter entitled, Conveyances of Revised Code 1845.
—See Cole vs. Pennoyer, 14, Ills. 162.

The next point presented by the record in this case is, that the Appellee was not entitled to
recover, in any event, anything more than the costs of the suit, and that he could, under no cir-
:{xmstnncga, recover the possession of the premises under the proof made by him, as presonted by

he record. :

y It will be borne in mind that the only thing tending to show the extent of Appellee’s posses-
sion, at tho time of the entry by Appellant complained of in Appellee’s complaint, was a lease for
the whole half section, which, by its terms, expired on the first day of April, 1860, being about six
months after Appellant took possession. Now, conceding, for the sake of the argument, that
Appellee’s possession in 1859 was co-extensive with his lease, and extended over the half section—
notwithstanding the adverse possession of Appellant—and that it so continued up to April 1st, 1860,
when his lease expired—the question is, what was the extent of his possession af2er that time, as
against Appellant? Appellant was then, as the record shows, in the actual possession, without
objection or resistance on the part of the Appellee, of all the land in dispute.

At that time the right of possession of Appellee ceased, and the extent of his possession was
from that time up to the commencement of this suit defined by the boundaries of his actual enclosure.

The fact that he took a new lease at that time could not enlarge the extent of his possession
beyond his actual possession. He was in the same condition that a stranger would be.

Suppose that at the expiration of the lease in April 1860, John Glen had moved off of the
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Jremises, and John Smith or Richard Roe had entered upon his possession and taken a new lease
trom Seroges & Melarland, which covered the whole seetion; will any one pretend that thereby
the appellant in this case could have been sued successfully by John Smith or Richard Roe in for-
cible entry and detainer upon land in the quiet and peacable possession of which he was at the
date of the lease under which John Smith or Richard Roe sought to define the extent of his boun-
dary?
° And yet in what better position was the appellee, at the time he brought his suit, than John
Smith or Richard Roe wonld be in the case above supposed..

It may be urged that because each succeeding lease was dated on the day that the -preceding
one expired, therefore it was, in effct, one continuing lease, and one continual possession. Lo that
piaposition, we reply:  Furst, That at the expiraiion of the first lease, and at the time of taking
the second, appellant was in the actual, open and notorious possession of the land in dispute, nnﬁ
that the lessee had notice thercof at the time of taking such lease, and yet he permitted that, and

~ subsequeént leases of like tenor and effect, to expire without ever pretending to contest the right of
p ~ appellant to such possession.
Second. Toven ifit were true, (which appellant does in no wise concede,) that the taking of a
&( new lease is a continuation of the old one, if taken at the time of the expiration of the old one; yet
A/ Qs / Vy the recor dshows that there was an interval of several weeks, from April 1st 1862, until May 30th

. 1562, when appellec had no paper evidence by which to show the extent of his possession and the
W /7/ 4 4 only paper evidence which he had of the extent of his possession at the time of the commencement
/ e 4 f of this suit was the lease dated May 30th 1862, which was as much as eight weeks after the expi-
ration of his serivs of consecutive leases, and was therefore a distinct and_ independent matter, en-
tirely disconnected from any measure of extent of possession, and acquired after the appellant had

acquired actual possession, and whilst he was in actual possession of the land in dispute.

From the above it seems that appellee should not have recovered atall; but if the Couat should
lie of the opinion that the entry of appellant was a forcible entry upon the actual possession of ap-
pellee, and that the suit is not barred by the statute of limitations as above stated.  Still wo insist
that the only right of recovery which appellee made out, was simply a right to recover costs of suit,
liis right to the possession having ceased to exist as against appellant long before the commence-

s ment of this suit, by the termination of Lis lease, which was the only means of showing the extent
of his possession outside of his actual inclosure. In this respect this case should be treated as anal-
ogous to the action of ejectment. and it has frequently and repeatedly been leld that when a term
of years is sought to be recovered, and the term expires after suit brought and before judgment, the
judgment must be for costs only, and that no writ of possessio will be awarded, but a perpetual stay
of such suit should be ordered. Adams on Eject., Chap. 3, p. 34. Jackson vs. Davenport, 18
Jolns, 303.

"I'he next point presented for consideration, is, whether the facts proved in this case, were not
snch as entitled appellee to a verdict under the law, and whether when the jury rendered a verdict
therein against appellant, it was not a verdict palpably against the law and the evidence. And here
we tike oceacion to say, that owing to various causes, over which counsel in the case below had no
control, the motion for a new trial was not argued or pressed, but as a matter of form was entered
and overruled in order to enable appellee to perfect his appeal, and present the case as soon as pos-
sille for final settlement by this Court.  This much in justice to the Judge who tried the case

. below.
W ﬂ T'he proof in the case shows very conclusively that the appellant took the first actual posses-
7/5/1/;7 Yuhd sion that was ever taken of the land in dispute, and if appellee at that time had a constructive pos-
/ﬂﬂ/ ‘;() 5-'0 [ session under any or all of the several leases from MecFarland & Scroggs, it was mercly a construc-
Z tL tive possession, and therefore not such a possession as would enable him to recover at any time in
WW this form of-action. See Whittaker vs. Gantier, 3 Gilman, 44S. And therefore the verdict was
clearly against the law and evidence. But it also appears by the record that whatever possession
I’Z/ W 5""’,2_ or claim of possession appellee may have had to the land in dispute in the spring of 1859, he
made no objection whatever from the fall of 1859, when appellant took actual possession of the
m WW land in dispute, up to the time of the service of notice in September, 1862, preparatory to bringing
/ this suit, but, on the contrary, he joined fences with appellant, lived on terms of friendship and
% WW peace with him, and always recognized the line between the land in dispute and the balance of the
/ ﬁ/‘ v Y lialf section as the boundary belween their respective possessions, and in every possible way left
///Mzs— appellant, who was acting in good faith, to suppose that his possession, and right of possession, was
clear and undisputed  Thus, during a period of about three years, appellant was permitted to go
on and make valuable improvements upon the land, under the reasonable belief that his rights were
ﬂ' wutl’ W‘ unquestioned, and just when he has completed said improvements, and got the land in good con-
% y% o dition for the first time, he is sued in forcible entry and detainer upon a possession, or claim of
5 . ¢ Y possession, of which appellant was entirely ignorant until the commencement of this suit. We

//% M /éf’ therefore insist that under the circumstances appellee was not claiming possession of the land in
dispute at the time when appellant took possession thereof. ~Andevenif he was claiming possession
prior to that time, yet he acquiesced in the possession of appellant, and, in fact, possession was

] ' taken by his full consent. And this, in connection with the fact that no evidence was given as to
= when the leases from Serogas and McFarland were, in fact, oxceuted, except their dates, tends very

/{-mw strongly to the inference that said leases were not in existence at the time when appellant moved

upon the land, but were an after thought, executed after Hardisty was in possession, and ante-dated

/4 ﬂ : %md'(/ 4 4 ::‘gl(:il‘u‘(;:glm extent of appellee’s possession, which, without such leases, was bounded by his actual

There is one other point to which we will call lﬂxc ntteutionl of the Court, and that is this:—
Z After the appellant had got through with his evidence, appellee recalled John H. Bruner, and
A// 7 47 A/MZ//I/Z(/A proved that in the Springnnf 1859,(?[)!)9"00 aid that he claimed the whole of said half section. " We
< : N would simply suggest, in regard to the above, that it was improper evidence, being what appellee
/ M_nguv, 5 3 limself said, and that, too, at a time before appellant ever had any connection with the land what-
ever. There is no evidence of any claim whatever having been madoe at the time that appellan:
5 _———  took possession, in the fall of 1859, nor at any time thereafter, until some time in the year 1862.
ﬂ[[/uﬂ,‘/ M /Al-p‘u/ﬁ/ﬁ,&lt may be contended that the evidence as to what (ilen said before appellant went upon the land
m was proper evidence, as being a part of 7es Gesta, but we submit that this is not so. Appellant was
.2 -Z W” 3 6 , not present, and had no knowledge whatever of what Glen said or did at that time, and was in no
way counccted with either his actings or doings, nor with the land itself, until long afterwards, in
the fall of 1859, when nplwlhmt took possession of said land, without any objection on the part of
appellee, and with his full knowledge, and, as appellant claims, with his approbation and consent.

GRIMSHAW & WILLIAMS, Attorneys for Appellant.
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