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tinpw gll S¥en bp these Presents, mhawe, % W—

:ll;'e held and firmly bound unto C///%T/o W’
% %W / /
in the penal sum of Zze puerln A dnre Bbsisadosil dolises,

seuts, lawful money of the United States, for the payment of which said sum. well and truly to be

made, we bind ourselves, our heirs, executors and administrators, jointly and sever lly, by these presents.
Sealed with our seals, and dated this 24/ 2 day of % A. D. 1854

The Condition of the aly Obligation is such, That whereas the above bounden
ha %’r)n the day of the dat hereof prayed an attachment out of the Circuit Court of M

County, at the suit of

/M/a%
against the estate of the above named MM%

for the sum of / L/aéé/ﬁ%‘ dollars, cents, and
the same being about to be sued out of smd Court, returnable on th@%/;ﬁ%

next, to the term of the said Court, then 10 be holden. Now, if the said .

| *
- shall prosecute said suit with effect. or in case of failure therein, shall well and truly pay and satisfy

“the said W\ M‘

all such costs in said suit, and such damages as shall be awarded against the said/%a

!

2

heirs, executors, or administrators, in any suit or suits which may hereafter be brought for
wrongfully suing out the said attachment, then the above obligation to be void ; otherwise to remain in full force

and effect.

Signed, Sealed and De[wer(’d
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STATE OF ILLINOIS
//’,/ % Counry.

e . -
WWEEREASs ,W/%:W %M{/ffﬁ ‘
of the county of A/ﬂz&/ &nd/%y of Illipois, hath complained on oath
/ 24 Z

; ss. The People of the State of Illinois to the Sheriff of said Uozmty, GREETING:

Clerk of the Cireyit (ourt of /4&/% (ount}, that (/z/é(w /@Jéﬁ”
%/e{.{t(«(( // P et //Zfﬂ/'/{—(&/ Q/(&(

& %7% Gz et > /'%(/M %ﬁ /@z&(/ﬂ//’W/ﬁ/{%
F M%/—a%z/%a/ﬁflﬁﬂb /‘7%/%%

And the said / ///ZKf%/ ' having

given bond and secur ty accor dmg to the act in such cases made and provided :

WE THEREFORE, COMMAND you, that you attach so much of the estate, real or personal,”of the said

- /// Y iy
¢ Gprree > AT 0
to be found in your county, as shall be of value sufficient to satisfy the said debt and costs, according
to the said complaint ; and such estate so attached in your hands to secure, or so to provide that
the same may be liable to further proceedings thereupon, according to law, at a(.drcmt Court to
be holden at (O within and for the county of n/ﬂ//;p%/
on the &2 7Pe2~_day o Lot tzp P27 next ; so as to compel the
th OQD // day of 7 t; t pel th

wid e L 44{4%’*

Apr T
to appear and answer the complaint of the said sty ‘__
and that you also summon g)%z/z % /éz/&z%'/

. . @ A
as garnishee to be and appear before the said Court on the said -2 & Zez_day of

e e next, then and there to answer what may be objected against him ;
when and where you shall make known to the said Court _how you have executed this writ. And

have you then and there this writ. / / / M
: WITNESS (7 2277 <7 Clerk of our said

om 'md the seal thereof at Orrawa, this ,% 2 day of
in the year of our Lord Onc Thousand Eight Hundred and

e b/ %/¢Z/ZA
= Sta3) ¢ ot L T L %C%{LCIQI']{-
/
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| STATE OF ILLINOIS’ (88 The People of the State of Illinois to the Sheryf of sesd County, GREETING :

‘rf M, Counry. //

: v — I

R TWHEREAS /M‘N CF 22227

of the county of 7 M/é() and State, of [llin is, hath complained on oath
to % 24,(% 2 %
Clerk of the Cireuit Court of 4/@/2{9/ county, tha%” (/; Fece—r

" = oLahs it
: o, ﬂ’i&;‘éu,eé// /’/%Z/ZW /2/?%,,4,,4 L2l %ﬁ/ /,ZHA)/%”
| (ocect Lt éceﬂ/%/wx/ﬁ}a% A 22w plriilens  Jp s

s - S A TN RN SRS R LA

? And the said %«%z«/@a% having ‘
| given bond and secdrity according to the act in such cases made and provided :

| WE rHEREFORE, cOyMAND YoU, that you attach so much of the estate, real or personal,”of the said
to be found in your county, as shall be of value sufficient to satisfy the said debt and costs, according

i to the said complaint ; and such estate so attached in your hands to secure, or so to provide that 1
| the same may be liable to further proceedings thereupon, according to law, at a Cireuit Court to
be holden at [P e > within and for the county of /—44//%{/

on the -2 5 P ¢ day of [ AT PP next ; so as to compel the

“ ’d =
ﬁ e o //%WW
| to appear and answer the complaint of the said 4//)‘4/% zeA> %gx% S 3

and that you also summon /%//;/;c/ %f %@M —/ !
- | |

' as garnishee to be and appear before the said Court on the said 02(0 s t,/’?&az,day of 1
f st next, then and there to answer what may be objected against him ; !
; when and where you shall make known to the said Court how you have executed this writ. And |
have you then and there this writ. W% / / |
WITNESS (7 /2 K AT LA % Clerk of our said ;

7 Com/'t, and the seal thereof at Orrawa, this %2/4 A~ day of
t 7277 —  inthe year of our Lord One Thousand Eight Hundred and |
2 Fifty~, -z ! 1
K
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Attachmeni Bond, Chicago Democrat Print.

" Hnow all Men /} WIWME, That we, %M

e SR
are held and firmly bound unto//ﬁ/%/o:u W“"

in the penal sum of %r/, %ﬁlfﬂfuaé/ &7 2¢ @A‘,(/ dollars,

cents, lawful money of the United States, for the payment of which said sum. well and truly to be

made, we bind ourselves, our heirs, exccutors and admmlstratoyj, jointly and severally, by these presents.

Sealed with our seals, and dated this W day of% A. D. 1854

The Condition of the above Obligation is such, That whereas the above bounden

ha %nn the day of tho date heleof prayed an attachment out of the Circuit Court of /d/%/

County, at the suit of %
against the estate of the above named” czen /;W

for the sum o%éz«pé«p&/ 7 %7%/;%) dol_k/u's, . cents, and

the same beinig about to be sued out of said Court, returnable on the faet Monday OW% ot

next, to the term of the said Court, then to be holden. Now, if the said %% M&/@M—»

’
shall prosecute // said suit with effect. or in case of failure therein, shall well and truly pay and satisfy

the said %A%m W

all such costs in said suit, and such damages as shall be awarded against the said d‘%;fopV()

/ ‘,z//z; /72

%/; heirs, executors, or administrators, in any suit or suits which may hereafter be brought for

wrongfully suing out the said attachment, then the above obligation to be void ; otherwise to remain in full force

and effect. ' W
. P e =

Signed, Sealed and Delivered § W / / W Loal’
LW, S |

In pv esence of

% %//7/{ w/

1'/:542&'_2‘ //
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Supreme Court—-State of Illinois.
Third Division, April Term, A. D. 1858.
STEPHEN MERRITT,l

vk -Appeal from LaSalle.
NATHAN MERRITT, |
A ABSTRACT OF RECORD.
This was an action of debt on a promissory note, originally commenced

by appellant against appellee in the Cirouit Court of LaSalle county, by
attachment, at the November term, A. D. 1854,

% The declaration contains three counts. The first count sets out that

heretofore, to wit, on the 11th day of October, 1841, at, &c., by his cer-
tain promissory note of that date, the defendant then and there, for value
received, promised the plaintiff to pay him on the 3rd d_y of Noveuber,
1842, nine hundred dollars; yet, though often requested, &ec.

ize13 The second count varies from the first only in stating the consideration

for said note to be the plaintiff's quitclaim deed to his father’s estate.
L]
15 The third count sets out a copy of the note sued on in haec verba:

“$900. For valued received I promise to pay Stephen Merritt on the
““third day of November, one thousand eight hundred and forty-two, nine
“ hundred dollars, without defalcation, being in consideration of Stephen
“Merritt’s quit-claim to his father’s estate.

¢ Peru, October 11th, 1841,

“NATHAN MERRITT.”

To which defendant pleads,
16 1st, Payment ;

2nd, Statute of limitations, (five years);

w,17  9rd, Defendant offers as a set off, a note under the hand and seal of the
plaintiff, dated Awugust 1st, 1836, payable to Daniel Merritt or bea.c-, for
$967, with interpst at 7 per cent. per annum, which note defendant avers,
was then and there endorsed by said Daniel Merritt to him. He thevefore
offers to set off so much of said note as will satisfy plaintiff’s claim, and
claims judgment for the balance, (This is the substance of defendant’s
third plea, as it was afterwards amended.)

it, 15, 4th. The defendant’s fourth plea is like his third, with the additional
averment of a promise by the plaintiff to said Daniel to pay said note
within sixteen years next before the commencement of this suit; and that
said note was endorsed as aforesaid after said subsequent promise,

. f“‘"“g /—>
b )
e "

IRE &7 "



1. Oth. The general issue.
s 19, 6th. Defendant afterwards withdrew his sixth plea.

Plain "1, for replication, traverses defendant’s first plea, joins issue on
lns fifth plea, and demmrs to his second, third, fourth and sixth pleas, which

demurrer wag sustained except as to the sixth plea;, which defendant then
withdrew.

Defendant then took leave to amend his third plea, and abides by the
demurrer as to the other pleas. The third plea, as amended, is set out
above.

. By leave of the Court, plaintiff filed several replications to defendant’s
third plea, in substance as follows :

o« 1st. That sa*d note claimed as set off is barred by the statute of limita
ftions.

s 4o, 2. That said note, while owned by said Daniel, and before it was as-
sizned, was, among other matters of difference and indebtedness between
the plaintiff and said Daniel, submitted by two mutual bonds of arbitra-
tion, under the hands and seals respectively of the said Daniel and the
‘plaintiff, dated April 16th, 1844, to the arbitration of Dixwell Lathrop,
Burton Ayres and Henry Headley, That in accordance with the terms
of said submission, said arbitrators did, on the 1Tth day of April, 1844,
make an award between the said partics, by which said note, as well as all
other matters of obligation between gaid parties, was canceled. And
further, that said note was not endorsed until long after it fell due.

s 2rd. Payment of said note to Daniel Mervitt, July 1st, 1839, and that
it was not assigned until after it fell due.

4th. That said Daniel transferred said note, after it fell due, to one
Elisha Merritt, to whom the plaintiff fully paid said note while he, said
Elisha, was the owner thereof.

'y Oth. That after said note fell due, said Daniel transferred said note to
Elisha Merritt, father of the plaintiff and defendant; that said Elisha
died possessed of said note in August, 1841; that in September, 1841,
defendant was duly appointed and qualified as executor of the estate of
said Elisha ; that in October, 1841, an account was had and stated between
the plaintiff, in his individual capacity, as also as said executor; that at
that accounting there was found to be due from the defendant to the
plaintiff, over and above the note here pleaded as a set off, the sum of
$900; for which balance the defendant then and there executed and de-
livered to the plaintiff the note on which this suit is brought.

“4¢  Oth, Payment of said note elaimed as set off by plaintiff to defendant,

October 11th, 1841.

15, 6th. To the plaintiﬁ' ’s first veplication defendant rejoins : that the plain-
tiff agreed with said Daniel to pay said note within sixteen years before

g ¢ d the commencement of this suit.
L // a & o- _('{

Ip5eant)

Defendant traverses plamtlﬂ‘ s second, third, fourth, fifth and sixth sev-
1 eral replications, and plaintiff joins 1ssue thereon,
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Plaintiff traverses, by his surrejoinder, the defendant’s rejoinder to the
g plaintiff’s first replication to the defendant’s third plea, and defendant
joins issue thereon.

7. - On the above issues this cause was tried at the May term of said court,
1856, and a verdict rendered in favor of the defendant of $179.49. TPlain-
tiff moved for a new trial, which motion was overruled by the Court, and
judgment entered for the above amount and costs.

2. A Dill of exceptions was ordered to be filed within ten days after the
13 adjournment of said court, which time was afterwards extended to the 25th
of June by agreement.

. An appeal was granted to the Supreme Court on the filing of a sufficient
112, bond, which was done, and approved by the court.

BILL OF EXCEPTIONS,

-5, Plaintiff read in evidence the note, a copy of which is set out in his
declaration, and there rested his case.

Defendant then read in evidence a note signed and sealed by the plain
tiff, dated August 1st, 1836, payable on its face to Daniel Merritt or
bearer, for $967, with interest at seven per cent. per annum, on the back
of which was a credit of $233.83, dated Sep’t 1st, 1837, and also an
assignment in these words: ¢ Pay Nathan Merritt or order, without re-
course. Daniel Merritt.” The reading of said note was objected to by
the plaintiff ; objection overruled, and plaintiff excepted.

-y

5. Defendant then called Daniel Merritt, who, on a preliminary examina-
tion, swore that he was the payee mentioned in sald note pleaded as sct
off ; that the written assignment thereon was made by him in October, 1853,

Defendant then offered to prove by said witness a promise by the plain-
tiff to pay said note, which would take it out of the statute of limitations.
Plaintiff then and there objected that the interest of said witness disqual-
ified him for that purpose; which objection the Court overruled, and
plaintiff excepted tothe ruling. ‘

Said witness was then permitted to testify that in May, 1841, being
the holder of said note, and wishing to liquidate an indebtedness to his
father, Elisha Merritt, he applied to the plaintiff to know when he could
pay said note; that plaintiff then requested witness to get their father to
accept said note as part payment of witness’ indebtedness to the father;
and that plaintiff then said that he would pay said note whenever his

7 father should demand. To the admission of all which testimony the
plaintiff objected ; the Court overruled the objection, and the plaintiff
then and there excepted to the ruling.

On cross-examination said witness testified that in July, 1841, he sold
and delivered said note to Elisha Merritt, his father, who then lived in
Putnam county, New York; that said Elisha died in said county in Au-
gust, 1841; that the cr.dit was made and endorsed on said note before the
delivery of it to his father; that witness next saw said note in the fall of
1841 in the haunds of defendant, then an executor of his father’s estate ;
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that plaintiff, witness and defendant are sons of said Elisha Merritt, de-
ceased.

On re-examination by defendant, said witness stated that at the time of
the arbitration between himself and the plaintiff in 1844, he was not the
holder of, had no interest in, nor had since had any interest in, said note.
To the admission of which testimony plaintiff then and there objected ;
the court overruled his objection, and plaintiff’ then and there excepted to
said ruling.

s+ Said witness further testified that Nathan Merritt was, in 1841, a man
of wealth and property, and abundantly able to pay the amount of plain-
tiff 's note; and, though he lived in New York, he had been in this state
some three or four times since 1841,  CHuld not say that Stephen Merritt
knew of Nathan’s being in this state, but that he was in the same neigh-
borhoed.

On cross-examination, plaintiff offered to prove that from 1843 to 1850,
said wituess, Daniel, had been engaged in an expensive and strenuously
contested litigation with the plaintiff. Defendant objected to such testi-
mony as irrelevant; the Court sustained the objection, and the defendant
then and there excepted to the ruling.

Defendant then called Miles Kendall, an attorney at law, who was per-
mitted by the Court to testify that in 1853 or 1854, at the instance of
Nathan Merritt, he commenced a suit in the circu’t court of Marshall

15 county, Illinois, on the note here pleaded as a set off; that Mr. Cook was
also employed in the case; that he drew the declaration and wrote to Mr.
Cook to attend the case. The plaintiff objected to this testimony; the
Court overruled the objection, and the plaintiff then and there excepted to
the ruling.

Defendant then called Hemy G. Cotton, who testified that he had been
a practising lawyer m the state of New York, and was skilled and learned
in the laws of that state in 1841; that at that time in that state a note
pagyable to bearer, or to payee or bearer, was transfeiable by sale and de-
livery without an assignment in writing ; and that such transferce had a
right to sue upon such note in his own name. To all of which testimony
plaintiff objected at the time it was offered; the Court overruled his ob-
jection, and plaintiff excepted to the ruling.

o Pefendant then read in evidence a certified copy of the last will and
testament of Elisha Mervitt, deceased, in which said testator, after making

%0 several special bequests, piovides that the residue of his estate shall be

st equally divided between his seven sons— Hackeliah, Elijab; Nehemiah,
Daniel, Joseph, John and Stephen ; that if, at the time of his death, he
ghould hold obligations against any of said seven sons which would amount
to his dowry, he directs that his executors shall not collect such ob¥iga-
tions, but sha®t give them up and take such son’s receipt for his dowry ;
that if such obligation or obligations should exceed the amount of such
son’s dowry, then he directs that his executors shall only collect so mu-/
of such excess as may be necessary to pay the legatees.
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He then appoints Nathan Merritt and Ashael Cole executors of said
will,
*  Attached to said copy of the will of Elisha Merritt, was a certificate
under the seal of the serrogate court of Putnam county, New York, and
signed Ambrose Ryder, Surrogate, stating that the above was a true copy

of said will, as it appeared of record in his office.

* Attached to said will were letters testamentary, officially declaring,

under the seal of said Surrogate, that the will had been duly proved and
approved, and that the administration of said estate was granted to said
Nathan Merritt and Ashael Cole.

Defendant then read in evdence a deed from plaintiff to himself, dated
October 1ith, 1841, by which said plaintiff released and quitclaimed to
* defendant all his interest and claims of every kind or nature, present or
prospective, in the estate of his father, Elisha Merritt, deceased, and by
which deed he appointed the defendant his attorney in fact, to doall things
which might be necessary to the full enjoyment of such interest.

Defendant also read in evidence similar deeds to himself from eacl of

~ % the other residuary legatees, dated about the same time as the one from

the plaintiff. T the reading of each of said deeds the plaintiff, at the

time, objected as incompetent and irrelevant: the Court overruled the
“objections, and the plaintiff then and there excepted to the ruling.

Defendant then offered to read in evidence a certified copy of procead-
ings had before the Swmrogate of Putmam county, New York; to the
reading of which the plaintiff objected, insisting that the same were not
pioperly authenticated, and that the substance of the same was incompe-
tent and irrelevant; which objection was overruled by the Court, and the
plaintiff then and there excepted to the ruling.

Sa‘d transcript was then read, and was, in substance, as follows :

s6,st.  That on the 19th of October, 1845, at a surrogate court of the afore-
said county, at the request of Nathan Merritt and Ashael Cole, executors
of Elisha Merritt, deceased, a citation was issued, directed to all persons
interested, to appcar before the said Surrogate at his office in the town of
Carmel, in said county, on the 25th day of December next, at 10 o’ clock
A. M, to attend a final settlement of their accounts. And it was further
ordered by said court, that a copy of said citation be published for three
months belore said return day in the state paper.

" That on the 25th day of December, 1845, said citation was returned,
and with it was filed an affidavit of personal service on the widow of said
testator, Desive Merriit; an affidavit of publication in the state paper for
three months; an admission of service on Enos Ballard and Martha Bal-

**lard his wife, (special legatees.) At the request of the parties in interest,
the cause was then adjourned to the 27th inst., at the hotel of Lewis
Luddington ; at which time and place Nathan Merritt, Ashael Cole, John
Merritt and Joseph Merritt entered their appearance in person or by ate
toiney.

®  The said Ashael Cole then presented a schedule prrporting to be an
exhibit of the amount of said estate, and reported that said schedule had
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been made by himgelf and Nathan Merritt at an examination of the estate
shortly after the death of said Elisha Merritt; that said Nathan at that
time took possession of the effects of said estate, and that no part of said
“estate had since come into said Cole’s possession ; that he and Nathan
proceeded to. prove said will, and took out letters testamentary, This
report was admitted to be true by Nathan Merritt. Said Cole then re-
quested to be discharged, with his reasonable charges, from acting further
as an executor of said estate.

*  Nathan Merrit, the other executor, then reported that he had the ex-
clusive possession and control of said estate, and that said Ashael Cole
*was in no way responsible for any part of said estate: that he was the
assignee and owner of all the property and effects of said estate, hoth
real and personal, and of the interests of all the claimants under said
will; that the whole of said will has been settled as above stated, and in
pursuance of the provisions of the will of said testator; that all the debts,
funeral expenses and pecuniary legacies have been paid by him; that he
provides for and takes care of the widow of said testator,

95

Said Nathan then produced releases from cach of the legatees under
said will exeept said widow, to whom he acknowledged that he was obliged
to account for the interest on $1000; which report said Ashael Cole ad-
mitted to be true.

b4

Thereapon said surrogate confirmad said reports of said exceutors;
declared that said estate was duly and legally vested in the said Nathan ;
and did fihally order anl decree that the accounts of the said executors
be settled in accordance with said reports.

Signed: A. B. Crane, Surrogate, and sealed with the scal of said court.

Attached to said transeript, and under the seal of said court, signed
Ambrose Ryder, Surrogate, was a certificate that the same was a true copy
of such proceedings, as they then appeared of record in his office. Also
® a certificate of Ambrose Ryder, as County Judge of Putnam county, that
the ahove certificate was in due form and according to law. Also a cer-
tificate under the seal of said county court, and signed Ira Mead, Clerk,
that Ambrose Ryder was Judge of said court at the date of the above
certificate.

Daniel Merritt testified that he sold his share in his father’s estate to
Nathan Merritt for less than $1000. Ilere defendant rested his ease.

Plaintiff’ then proved that in the fall of 1855 the widow of Klisha Mer-
ritt was still alive, and was 85 years of age.

S Plaintiff then read in evidence the deposition of Joseph Merritt, in

which he testified that he was 52 years of age ; a farmer of Bureau county,
llinois: @ brother of the parties to this suit; that his father's estate con-
sisted chiefly of notes, bonds, and some money ; that on the evening be-
fore the settlement with the executors, he was at Nathan's house, and saw
the interest computed on the notes and obligations, and the whole amount
added up, amounting to a little over $11,000; that Nathan offered witness
$200 not to appear against him before the surrogate.
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Plaintiff then offered to read in evidence from said deposition, testimony
tending to impeach the memory and reliability of defendant’s witness,
Daniel Merritt, which the Court would not permit, and plaintiff then and
there excepted to the ruling of the Court.

Plaintiff proved that Nathan Merritt did act as exccator of his father’s
estate.

Joseph Merritt, as a- witness, testified that the plaintiff had lived in
Illinois since 1836 ; that he had always been a man of such property that
$1000 could have been collected of him by execution ; that witness sold

01 Nathan his interest in the estate for $350; that he never conld find out
the value of said estate; that he never did believe that the $11,000, or
thereabouts, spoken of in his deposition, was really the whole of said es-
tate ; that Nathan never did nor would make an inventory.

Defendant then recalled Daniel Merritt, who testified that at the arbi-
bration between himself and plaintiff in 1844, plaintiff admitted that he had
turned the note here pleaded as a set off, in the settlement of his father’s
estate, and that he was still liable on it for about $150: that his father

12 told him in July, 1841, that he thoaght the amount which would be com-
ing to each of the boys to be about $900. To all of which testimony the
plaintiff objected at the time it was offered, the court overrnled the objec-
tion, and plaintiff excepted.

Defendant then called Burton C. Cook, who testified that he was em-
ployed by Wathan Merritt in the suit spoken of by Mr. Kendall ; that he
had seen the note offered in evidence by the defendant in this case in the
hands of Nathan Merritt, before the assignment now upon it was written ;
that he did not attend the Marshall court at that term on account of sick-
ness. To so much of Cook’s testimony as related to the suit in Marshall
county, and his not attending said eourt, the plaintiff objected; the court
overruled the objection, and plaintiff excepted.

This was all the evidence in the case.

After the evidence was closed, the plaintiff asked the Court, among
other things, to instruct the jury as follows:
«10. If the jury believe from the evidence that the plaintiff and de-
fendant and the witness, Daniel Merritt, are brothers of each other, and
93 were sons of Blisha Merritt, now deceased, and that in 1836 Stephen
Merritt, the plaintiff, gave to Daniel Merritt, the witness, the note or bond
produced on this trial by the defendant, Nathan ; and that afterwards, and
in the life time of said Elisha Merritt, the father, said Daniel Merritt, to
whom said note is payable on its face, sold and transferred said note or
bond to said Elisha Merritt, so that he (said Elisha) became the legal
holder and owner thereof ; and that afterwards, in the summer of 1841, the
said Elisha Merritt (still being the owner and holder of said note) died,
leaving as his last will and testament the w0l read in evidence in this case ;
then, in such case, by operation of law and the will aforesaid, the share
of ‘Stephen Merritt in his father’s estate consisted in the excess (if any)
of the one-ceventh of the residuary part Qf' said estate, including the note
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offered by defendant, over all obligations and claims which Elisha Merritt,
at hig death held against said Stephen.

“And if afterwards, on or about the 11th day of October, 1841, said
Nathan Morritt, being then executor of said will, and, as such, holding
said mnote, bought of said Stephen Merritt his said share in his father’s
estate, and took from him the quitclaim thereof read in evidence by the
defendant, and gave him therefor the promissory note sued on in this suit
by the plaintiff: and if there is no proof of any other terms or conditions
of said sale than those that appear on the face of those two papers: in
such case such purchase was in w’, a settlement of said note so held
by said executor, and in such case is not a proper matter of set off in favor
of defendant in this case.”

The Court, at the.request of defendant, gave the following qualifica-
tions to the foregoing tenth instruction :

“1If, however, the terms and conditions of said sale and the other proof
in the casc show that at the time of the giving of the note sued on, it was
the understanding of the parties that the note read in evidence by de-
fendant was a subsisting claim, and that both notes were to be in force to
be set off, one against the other, or otherwise paid: in such case the note
offered by defendant is a proper set off, if plaintiff has agreed to pay it
within sixteen years, and if' it has not been paid or discharged.

“If Elisha Merritt died the legal holder or owner of the note which
defendant has offered in evidence, that note, with the othor portions of
his estate not bequeathed to others, passed, by the will, to the seven sons
named in the will, Stephen’s interest was one-seventh part of this note,
and one-seventh of the other portions of the estate not bequeathed to
others; and if he transferred all his interest in said estate while this note
was unpaid and belonged to said estate, (and said estate had not been
divided,) it carried as well his interest in this note as in the other portions
of the estate.”

To the giving of which qualifications to said instruction plaintiff object-
ed, and excepted to the decision of the Court in giving the same, when it
was done.

Plaintiff asked the Court to instruct the jury as follows:

“11th. If Elisha Merritt was the owner and holder of the note offered
by defendant, and held the same, as such owner, at the time of his death,
then upon his death the legal title and right to sue became vested in his
executors as such; and the same could only be sued on in the name of the
executors of Wlisha Moarvitt, or in the name of some one to whom said
executors transferred the sama; and in that state of case it could not be
set up as a defence to a suit brought against one of the executors in his
individual capaeity,

“12th. The defendant in this case having set up a title by endo- sement
to the note pleaded as a set off in this suit, cannot sustain that plea by
proving title by sale and delivery under the laws of the state of New
York.

“13th. If ths jury believe from the evidence that the note mentioned
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in defendant’s third plea as signed hy Stephen Merritt, was not assigned
and endorsed by Daniel Merritt, the payes therein named, until 1855, and
that the note was made in 1836 then in law Daniel Merritt held the legal
title to said note at the time of the arbitration mentioned in the pleadings:
and if so, Daniel Merritt was, in contemplation of law, the owner and
holder of said note, at the time of said submission and award, and said
note was satisfied by said award.”

BEach of which instructions the court refused to give to the jury, and

~plaintiff excepted.

The Court, at the request of defendant, gave the following instructions

‘to the jury, viz:

“2nd. If before the arbitration between Stephen Merritt and Daniel

Merritt, the note offered in evidence by defendant had been sold and de-

livered by Daniel Merritt to his father for a valuable consideration, and
with the knowledge of Stephen, and the father held the note at the time
of the arbitration, then Stephen’s liability to pay said note was not affected
by said arbitration, even though Daniel’s name had not been placed on
the back of said note at the time of arbitration.

“4th. That by the pleadings in this cause the exccution of the note
mentioned in defendant’s third plea is admitted, and also the assignment
of it by Daniel Merrit to the defendant is admitted, and that the note was
given for a valid consideration is admitted.

“5th. That if Daniel Merritt, before the arbitration, sold and delivered
the note in defendant’s third plea mentioned to Elisha Merritt: and if
Elisha Merritt died the owner of said note: and if Nathan Merritt, being
one of the executors of the estate of Elisha Merritt, paid up all the debts
due by the deceased, and bought out all the interests of the widow and

«alll the heirs of the said Elisha Merritt, Ze thereby became the owner of

said note; and being so the owner, if Daniel Merritt, not being the owner
and holder at the time of the arbitration: and if Stephen Merritt, within
the last sixteen years, agreed to pay the note: and if it has not been
paid or otherwise satisfied : the jury should, after dedncting the amount
of the note in the declaration mentioned, and such payments as have been
made on the note in defendant’s third plea mentioned, find a verdict for
the defendant for the balance. Interest should be computed on the note
in the third plea mentioned at the rate of seven per cent., and on the note
in the declaration mentioned at the rate of six per cent per annum.

«@th. That if the jury believe from the evidence that the note given
by Stephen Merritt to Daniel Merritt was sold and delivered by Daniel to
his father before the arbitration between Daniel and Stephen: and if
Daniel was not the owner and holder of the note at the time of the arbi-
tration: and if they further believe from the evidence that while Daniel
owned the note, and within sixteen years last past, the said Stephen agreed
to pay it, and desired Daniel to turn it out to their father to pay a debt
which Dantel owed to his father, and that he would pay it to the father,
and the note has not been paid or satisfied in any way, the jury sheuld
allow the mmount of the note and interest, or such amount as may be due
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after deducting payments, if any : and after deducting payments, if any,
and the amount of the note from Nathan to Stephen, they should find «
verdict for the defendant for the balance dae, if any. Interest should be
computed on the note given by Stephen to Daniel at the rate of seven per
cent. per annum, and on the note given by Nathan to Stephen at the rate
of six per cent. per annumn: provided, that the jury believe that at the
dommencement of this suit defendant was the owner of said note.

“Tt¢h. If at the tim2 of the arbitration hetween Stephen and Daniel,
the note from Stephen to Daniel had been sold and delivered by Daniel
to his father, and Daniel was not then the holder, the note was not affected
by the arbitration; and if Stephen has, within sixteen vears last past,
agreed with Daniel to pay it, and it has not been paid or satisfied in any
way, then Nathan should be allowed the amount of the note in this suit,
although Danicl may not have put his name on the back of the note until
after the arbitration: Provided the jury believe from the evidence that
Nathan was, at the commencement of this suit, the owner thereof.

“8th. The assignment, ¢ prima facie,” vests the title of the note in Na-
than Merritt, and unless it is proved that the note was not the property
of Nathan, he is to be considered as the owner of it.

“9th. If at the tim> Daniel Merritt put his name on the back of the
note, Nathan Merritt had bought out all the persons to whom Elisha Mer-
ritt had willed his property, and the estate had been settled: and if the
note in the third plea mentioned belonged to Elisha when he died : then
Nathan was the owner of the note when this suit was brought, unless it
had been paid to Daniel or Elisha, or paid or canceled in a settlement be-
tween Nathan and Stephen.

“10th. The jury in determining whether the note on which this suit is
hrought is a valid and subsisting debt, should take into consideration the
length of time which it has run, and the circumstances of the parties and
their usual mode of doing business. The payment or settlement of that
note may be inferred from circumstances coupled with the lapse of time
since the note was given, if the circamstances proven, coupled with such
lapse of time, lead the minds of the jury to the conclusion that said note
has been paid or settled, either by the understanding of the parties, being
set off against the note held by defendant, or in any other way.

“11th. The question, whether at the time the note was given by Nathan
to Stephen on which this suit is brought, the which had been given by
Stephen to Danicl, was settled, is a question of fact for the jury to de-
termine ; and in determining that question, the jury will consider all the
cirenmstances connected with the transaction which are proved: all that
the evidence shows in relation to the course of dealing between the parties :
the amount of the interest which Stephen had in the estate of his father,
and the statements which Stephen has made concerniug the transaction,
and the burden of proof to show that the note offered in evidence by de-
fendant has been settled, i3 upon the plantiff, and the jury ought not te
presume that said note has been settl>d, unless 1t has been proven.
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“12th. The only questions which the Jury are to determine in relation
to the note offered in evidence by the defendant, are,

“1st. Has the plaintiff promised to pay said note within sixteen years ?

“2nd, Ias the note ever heen paid ?

*“3rd. Was Daniel the holder and owner of that note at the time of the
arbitration between him and Stephen ?

“4th. Was that note ever settled batween Nathan and Stephen Mer-
ritt ¥ or was there ever a settlement or accounting between them, in which
Nathan was found to be indebted to Stephen over and above the amount
of this note ?

“And if the jury believe that it is proved that Stephen has promised to
pay the note within sixteen years: and if it is not proved in this cause
that Dauiel was the holder and owner of this note at the time of the arbi-
tration between him and Stephen : and if it is not proven that said note
has not been paid: and if it is not proven that there has been a settlement
or accounting between Nathan and Stephen in which that note was set-
tled, or in which it was proved that Nathan was indebted to Stephen over
and above the amount of this note: and if it is proved that the defendant
was the owner of this note at the time of the commencement of this suit :
Then the jury should allow to the defendant the zmount unpaid upon said
note, and interest at the rate of seven per cent. per annum.

“14th. The plaintiff is not permitted to deny on this trial that the
note offered in evidence by the defendant, has been duly assigned to him,
so as to vest the absolute property of the note in him.”

To the giving of each of said instructions, so asked by defendant
and given by the Court, the plaintiff objected when the same were offered,
and excepted to the decisions of the Court in giving each of them re-
spectively.

After verdict defendant moved the Court for a new trial, which motion
the Court overruled, and plaintiff excepted to the said decision of the
Court in overruling his motion for new trial. And thereupon plaintiff
prayed that his bill of exceptions should be then and there signed, sealed,

and made a part of the record, which is done.

DICKEY & WALLACE, for Appellant.
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Supreme Court--State of Illinois.
Third Division, April Term, A, D. 18538,

STEPOEN MERRITT,
_ v8. -Appeal from LaSalle.
NATHAN MERRITT, |
ABSTRACT OF RECORD.
This was an action of debt on a promissory note, originally commenced
by appellant against appellec in the Circuit Court of LaSale county, by
attachment, at the November term, A. D. 1854.

2 The declaration contains three counts. The first count sets out that

heretofore, to wit, on the 11th day of October, 1841, at, &c., by his cer-
tain promissory note of that date, the defendant then and there, for value
received, promised the plaintiff to pay him on the 3rd day of November,
1842, nine hundred dollars; yet, though often requested, &c.

25 15 Vhe sccond count varies from the first only in stating the consideration
for said note to be the plaintiff 's quitclaim deed to his father’s estate.

13 The third count sets out a copy of the note sued on in haec verba:

% $900. For valued received I promise to pay Stephen Merritt on the
“third day of November, one thousand eight hundred and forty-two, nine
“hundred dollars, without defaleation, being n consideration of Stephen
“Merritt’s quit-claim to his father’s estate.

“Peru, October 11th, 1841,

“NATITAN MERRITT.”

To which defendant pleads,

6 1st, P\Y}N‘sn\.. L
ZHN&]INF watio\ﬁd(ﬁv\y?m‘v;

w17 ord, Defendant offers as a set off, a note under the hand and seal of the
plaintiff, dated August Ist, 1836, payable to Daniel Merritt or bearer, for
$967, with interost at T per cent. per annum, which note defendant avers,
was then and there endorsed by said Daniel Merritt to him. He therefore
offers to set off so much of said mote as will satisfy plaintiff’s claim, and
claims judgment for the balamce, (This is the substance of defendant’s
third plea, as it was afterwards amended.)

with the additional

W, 15 4th. defendant’s fourth plea is like his third

avernten (oaise, by the, plaigitiff to gaid Dajifel t9 pay said note
within siXeen years nex?t before the ¢immente of" this suit ; and that

LYy said note was endorzed as aforesaid after said swbsequent promise,

\
O



&, 5th.\h¥e\er¥ 19@1&
o 6th. Dofopdant afterberds Neadrw I sisth-plen.

5. Plaindiff, for replication, traverses defendant’s first plea, joins issue om

5; his fifth plea, and demurs to his second, third, fourth and sixth pleas, which

demurrer was sustained except as to the sixth plea, which defendant them
withdrew.

Defendant then took leave to amend his third plea, and abides by the
demurrer as to the other pleas. The third plea, as amended, is set out
above.

5. By leave of the Court, plaintiff filed several replications to defendant’s
third plea, in substance as follows :
s 1Ist. That said note claimed as set off is barred by the statute of limit:

o tions. & 7/{,61/\/" ﬁ 0
WM&W‘{ s 2. That said note, while ows blgrgs':{id Daniel, and before it was as-

page 37

signed, was, among other matters of difference and indebtedness between
the plaintiff and said Daniel, submitted by two mutual bonds of arbitra-
tion, under the hands and seals respectively of the said Daniel and the
plaintiff, dated April 16th, 1844, to the arbitration of Dixwell Lathrop,
Burton Ayres and Ienry Headley, That in accordance with the terms
of said submission, said arbitrators did, on the 17th day of April, 1844,
make an award between the said partics, by which said note, as well as all
other matters of obligation between said parties, was canceled. And
further, that said note was not endorsed until long after it fell due.

1 9rd. Payment of said note to Daniel Merritt, July 1st, 1839, and that
it was not assigned until after it fell due.

4th. That said Daniel transferred said note, after it fell due, to one
Elisha Merritt, to whom the plaintiff fully paid said note while he, said
Elisha, was the owner thereof.

5th. That after said note fell due, said Daniel transferred said note to
Elisha Merritt, father of the plaintiff and defendant; that said Elisha
died possessed of said note in August, 1841; that in September, 1841,
defendant was duly appointed and qualified as executor of the estate of
said Blisha ; that in October, 1841, an account was had and stated between
the plaintiff, in his individual capacity, as also as said executor; that at
that accounting there was found to be due from the defendant to the
plaintiff, over and above the note here pleaded as a set off, the sum of
£900, for which balance the defendant then and there executed and de-
livered to the plaintiff the note on which this suit is brought.

s Bih. Payment of said ‘mote elaimed as set off by plaintiff to defendant,
October 11th, 1841.

. Oth. To the plaintiff s first replication defendant rejoins: that the plain.
tiff agreed with said Daniel to pay said note within sixteen years before
the commencement of this suit.

Defendant traverses plaintiff ‘s second, third, fourth, fifth and sixth sev-

. eral replications, and plaintiff’ joins issue thereon.
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Plaintiff traverses, by his surrejoinder, the defendant’s rejoinder to the
g plaintiff's first replication to the defendant’s third plea, and defendant
joins issue thereon.

7. On the above issues this cause was tried at the May term of said court,

1856, and a verdict rendered in favor of the defendant of $179.49. Plain-
tiff moved for a new trial, which motion was overruled by the Court, and
judgment entered for the above amount and costs.

2. A bill of exceptions was ordered to be filed within ten days after the
sadjournment of said court, which time was afterwards extended to the 25th
of June by agreement.

= An appeal was granted to the Supreme Court on the filing of a sufficient
12, bond, which was done, and approved by the court.

BILL OF EXCEPTIONS,

.+ Plaintiff read in evidence the note, a copy of which is set out in his
declaration, and there rested his case.

Defendant then read in evidence a note signed and sealed by the plain
tiff, dated August 1st, 1836, payable on its face to Daniel Merritt or
bearer, for $967, with interest at seven per cent. per annum, on the back
of which was a credit of $233.83, dated Sep’t 1st, 1837, and also an

\
¢ * ) assignment in these words: ¢ Pay Nathan Merritt or order, without re-
u&:wm course. Daniel Merritt.” The reading of said note was objected to by

2), Noiue 1%
g()‘ %W 39/
1) S Copskvaiaiic. 260
. e 3G -
9 rzﬁxwlrm—«s cC /A

the plaintiff ; objection overruled, and plaintiff excepted.

».  Defendant then called Daniel Merritt, who, on a preliminary examina-
tion, swore that he was the payee mentioned in said note pleaded as set
off; that the written assignment thereon was made by him in October, 1853,

4 g¢, Defendant then offered to prove by said witness a promise by the plain-
tiff to pay said note, which would take it out of the statute of limitations.
Plaintiff then and there objected that the interest of said witness disqual-
ified him for that purpose; which objection the Court overruled, and
plaintiff excepted to the ruling.

Said witness was then permitted to testify that in May, 1841, being
the holder of said note, and wishing to liquidate an indebtedness to his
father, Elisha Merritt, he applied to the plaintiff to know when he could
pay said note; that plaintiff then requested witness to get their father to
accept said note as part payment of witness’ indebtedness to the father;
and that plaintiff then said that he would pay said note whenever his

w father should demand. To the admission of all which testimony the
plaintiff objected; the Court overruled the objection, and the plaintiff
then and there excepted to the ruling.

On cross-examination said witness testified that in July, 1841, he sold
and delivered said note to Elisha Merritt, his father, who then lived in
Putnam county, New York; that said Elisha died in said county in Au-
gust, 1841 ; that the crcdit was made and endorsed on said note before the
delivery of it to his father; that witness next saw said note in the fall of
1841 in the hands of defendant, then an executor of his father's estato :
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that plaintiff, witness and defendant are sons of said Elisha Merritt, de-
ceased.

. On re-examination by defendant, said witness stated that at the time of
the arbitration between himself and the plaintiff in 1844, he was not the
holder of, had no interest in, nor had sinee had any interest in, said note.
To the admission of which testimony plaintifi’ then and there objected ;
the court overruled bis objection, and plaintiff then and there excepted to
said ruling.

¢z Said witmess further testified that Nathan Moerritt was, in 1841, a man

. of wealth and property, and abundantly able to pay the amount of plain-
W/. : f tiff 's note; and, though he lived in New York, he had been in this state
’t 7 . some three‘ or four times since 1841.  Could not say that Stephen Merritt
4 Ut knew of Nathan’s being in this state, but that he was ‘n the same neigh-

Toarv 74 2l wit borhood.
P CU-’L*J # 9}‘\‘ On cross-examination, plaintiff offered to prove that from 1843 to 1850,
/b’_, g W =a1d witness, Daniel, ad been engaged in att expensive and strenuously
4 ~F * contested.]itig&tion with the pla.intif.f. Defend.ant.ob.jected to such testi-
2 MT,LL ‘j;“ ‘ZL/J"L S’Ml mony as nre]‘evan’t, the Couvt sus;t'amed the objection, and the defendant

A9 then and there excepted to the ru'ing.

Defendant then called Miles Kendall, an attorney at law, who was per-

f il . b . mitted by the Court to testify that in 1853 or 1854, at the instance of
7 AL Nathan Merritt, he commenced a suit in the circu’® court of Marsha'l
lu.qvb._ 75 covnty, I11"nois, on the note here pleaded as a set off; that Mr. Cook was

—— = *. also employed in the case; that he drew the declaration and wrote to Mr.

y 1,,\44‘;4‘& &“\Mj- wWee Cook to attend the case. The plaintiff objected to this testimony ; the
o r “4\' - M‘,’ Court overruled the objection, and the plaintiff then and there excepted to

the ruling.

Defendant then called Heni y G. Cotton, who testified that he had been

?7 ] [b a practising lawyer m the state of New York, and was skilled and learned
! oy i‘”s in the laws of that state in 1841; that at that time in that state a mote
M Lo payable to bearer, or to payee or bearer, was transfeiable by sale and de-

Vvery without an assignment in writing; and that such transferee had a
right to sue upon such note in his own name. To all of which testimony
plaintiff objected at the time it was offered; the Court overrv'ed his ob-
Jection, and plaintiff excepted to the ru'ing.

7 Defendant hen read in evidence a certified copy of the last will and
testament of Elisha Meriitt, deceased, in which said testator, after making

* several special bequests, provides that the residue of his estate shall be

*! equally divided between his seven sons— Hackeliah, Elijah, Nehemiah,
Danicl, Joseph, John and Stephen; that if, at the time of his death, he
should hold obligations against any of said seven sons which would amount
to his dowry, he directs that his executors shall not collect such obliga-
tions, but shall give them up and take such son’s receipt for his dowry ;
that if such obligation or obligations should exceed the amount of such
son’s dowry, then he directs that his executors shall only collect so much
of such excess as may be necessary to pay the legatees.
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He then appoints Nathan Merritt and Ashael Cole executors of said
w.ll,

®  Attached to said copy of the w'll of Elisha Merritt, was a certificate
under the seal of the svrrogate court of Putnam county, New York, and
signed Ambrose Ryder, Svrrogate, stating that the above was a true copy
of said will, as it appeared of record in his office.
“  Attached to said will were letters testamentary, officially declaring,
under the seal of said Surrogate, that the will had been duly proved and
approved, and that the administration of said estate was granted to said

Nathan Merritt and Ashael Cole.

Defendant then read in eyidence a deed from plaintiff to himself, dated
October 11th, 1841, by which said plaintiff released and quitclaimed to
% defendant all his interest and claims of every kind or nature, present or
prospective, in the estate of his father, Elisha Merritt, deceased, and by
which deed he appointed the defendant his attorney in fact, to do all things
which might be necessary to the full enjoyment of such interest.

Defendant also read in evidence similar deeds to himself from each of
% the other residuary legatees, dated about the same time as the one from

. the plaintiff. Mo the reading of each of said deeds the plaintiff, at the
%W time, objected as incompetent and irrelevant; the Court overruled the
W é M objections, and the plaintiff then and there excepted to the ruling.

Defendant then offered to read in evidence a certified copy of proceed-
ings had before the Swrogate of Putmam county, New York; to the
? reading of which the plaintiff objected, insisting that the same were not
Q\wa /y[@_/; Mo properly ffiut.hentvicated, fmd tI}at t.he substance of the same was incompe-
. tent and irrelevant; which objection was overruled by the Court, and the
21‘ Yy ﬁ/\rw plaintiff then and there excepted to the ruling.
Sa’d transeript was then read, and was, in substance, as follows :
ge 5. Thaton the 19th of October, 1845, at a surrogate court of the afore-
said county, at the request of Nathan Merritt and Ashael Cole, executors
of Elisha Merritt, deceased, a citation was issued, directed to all persons
interested, to appoar before the said Surrogate at his office in the town of
Carmel, in said county, on the 25th day of December next, at 10 o’clock
A.M,, to attend a final settlement of their accounts. And it was further
ordered by said court, that a copy of said citation be published for three
months before said return day in the state paper.

" That on the 25th day of December, 1845, said citation was returned,
and with it was filed an affidavit of personal service on the widow of said
testator, Desire Merriit; an affidavit of publication in the state paper for
three months; an admission of service on Enos Ballard and Martha Bal-
¢ Jard his wife, (special legatees.) At the request of the parties in interest,

the cause was then adjourned to the 2Tth inst., at the hotel of Lewis
Luddington ; at which time and place Nathan Merritt, Ashael Cole, John
Merritt and Joseph Merritt entered their appearance in person or by at-
toiuey.

%  The said Ashael Cole then presented a schedule pvrporting to be an
exhibit of the amount of said estate, and reported that said schedule had
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been made by himself and Nathan Merritt at an examination of the estate
shortly after the death of said Elisha Merritt; that said Nathan at that
time took possession of the effects of said estate, and that no part of said
estate had since come into said Cole's possession; that he and Nathan
proceeded to prove said will, and took out letters testamentary, This
report was admitted to be true by Nathan Merritt. Said Cole then re-
quested to be discharged, with his reasonable charges, from acting further
as an executor of said estate.
# Nathan Merrit, the other executor, then reported that he had the ex-
clusive possession and control of said estate, and that said Ashael Cole
” was in no way responsible for any part of said estate: that he was the
assignee and owner of all the property and effects of said estate, both
real and personal, and of the interests of all the claimants under said
9 will ; that the whole of said will has been settled as above stated, and in
pursuance of the provisions of the will of said testator; that all the debts,
Funeral expenses and pecuniary legacies have been paid by him; that he
provides for and takes care of the widow of said testator,
% Said Nathan then produced releases from cach of the legatees under
said will except said widow, to whom he acknowledged that he was obliged
to account for the interest on $1000; which report said Ashael Cole ad-
mitted to be true.

% Thereupon said surrogate confirmed said reports of said excecutors:
o p 2

declared that said estate was duly and legally vested in the said Nathan;
and did finally order anl decree that the accounts of the said executors
be settled in accordance with said reports.

Signed: A. B. Crane, Surrogate, and sealed with the seal of said court.
" Attached to said transcript, and under the seal of said court, signed
Ambrose Ryder, Surrogate, was a certificate that the same was a true copy
of such proceedings, as they then appeared of record in his office. Also
% a certificate of Ambrose Ryder, as County Judge of Putnam county, that
the above certificate was in due form and according to law. Also a cer-
tificate under the seal of said county court, and signed Ira Mead, Clerk,
that Ambrose Ryder was Judge of said court at the date of the above
certificate.

9 Daniel Merritt testified that he sold his share in his father’s estate to
Nathan Merritt for less than $1000. Iere defendant rested his case.

Plaintiff then proved that in the fall of 1855 the widow of Klisha Mer-
ritt was still alive, and was 85 years of age.

9 Plaintiff then read in evidence the deposition of Joseph Merritt, in
which he testified that he was 52 years of age ; a farmer of Bureau county,
Tllinois: a brother of the parties to this suit ; that his father’s estate con-
sisted chiefly of notes, bonds, and some money ; that on the evening be-
fore the settlement with the executors, he was at Nathan’s house, and saw
the interest computed on the notes and obligations, and the whole amount
added up, amounting to a little over $11,000; that Nathan offered witness
$200 not to appear against him before the surrogate.
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Plaintiff then offered to read in evidence from said deposition, testimony
tending to impeach the memory and raliability of defendant’s witness,
Daniel Merritt, which the Court would not permit, and plaintiff then and
there excepted to the ruling of the Couvrt.

Plaintiff proved that Nathan Merritt did act as exceutor of his father’s
estate.

Joseph Merritt, as a witness, testified that the plaintiff had lived in
Illinois since 1836; that he had always been a man of such property that
81000 could have been collected of him by execution ; that witness sold

101 Nathan his interest in the estate for $350 ¢ that he never could find ont
the value of said estate; that he never did believe that the $11,000, or
thereabouts, spoken of in his deposition, was really the whole of said es-
tate ; that Nathan never did nor would make an inventory.

Defendant then recalled Daniel Merritt, who testified that at the arbi-
bration between himself and plaintiff in 1844, plaintiff admitted that he had
turned the note here pleaded as a set off, in the settlement of his father’s
estate, and that he was still liable on it for about $150; that his father

W2 told him in July, 1841, that he thoaght the amount which wonld be com-
ing to cach of the boys to be about §900. To all of which testimony the
plaintiff objected at the time it was offered, the court overruled the objec-
tion, and plaintiff excepted.

Defendant then called Burton C. Cook, who testified that he was em-
ployed by Nathan Merritt in the suit spoken of by Mr. Kendall : that he
had seen the note offered in evidence by the defendant in this case in the
hands of Nathan Merritt, before the assignment now upon it was written ;
that he did not attend the Marshall court at that term on account of sick-
ness. To so much of Cook’s testimony as related to the suit in Marshall
county, and his not attending said court, the plaintiff objected: the court
overruled the objection, and plaintiff excepted.

This was all the evidence in the case.

NN After the evidence was closed, the plaintifi asked the Court, among
. other things, to instruct the jury as follows:

10. If the jury believe from the evidence that the plaintiff and de-

fendant and the witness, Daniel Merritt, are brothers of each other, and

103 were sons of Elisha Merritt, now deceased, and that in 1836 Stephen

Merritt, the plaintiff, gave to Daniel Merritt, the witness, the note or bond

produced on this trial by the defendant, Nathan; and that afterwards, and

in the life time of said Elisha Merritt, the father, said Daniel Merritt, to

whom said note is payable on its face, sold and transferred said note or

bond to said Elisha Merritt, so that he (said Elisha) became the legal

holder and owner thereof ; and that afterwards, in the summer of 1841, the

said Elisha Merritt (still being the owner and holder of said note) died,

leaving as his last will and testament the will read in evidence in this case ;

then, in such ease, by operation of law and the will aforesaid, the share

of Stephen Merritt in his father's estate econsisted in the excess (if any)

of the one-seventh of the residuary part of said estate, including the note
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offered by defendant, over all obligations and claims which Elisha Merritt,
at his death held against said Stephen.

¢« And if afterwards, on or about the 11th day of October, 1841, said
Nathan Merritt, being then executor of said will, and, as such, holding
said note, bought of said Stephen Merritt his said share in his father’s
estate, and took from him the quitclaim thereof read in evidence by the
defendant, and gave him therefor the promissory note sued on in this suit
by the plaintiff: and if there is no proof of any other terms or conditions
of said sale than those that appear on the face of those two papers: in
such case such purchase was in Jgagf a settlement of said note so held
by said executor, and in such case is not a proper matter of set off in favor
of defendant in this case.”

The Court, at the request of defendant, gave the following ¢ualifica-
tions to the foregoing tenth instruction :

«If, however, the terms and conditions of said sale and the other proof
in the case show that at the time of the giving of the note sued on, it was
the understanding of the parties that the note read in evidence by de-
fendant was a subsisting claim, and that both notes were to be in force to
be set off, one against the other, or otherwise paid: in such case the note
offered by defendant is a proper sct off, if’ plaintiff has agreed to pay it
within sixteen years, and if 1t has not been paid or discharged.

«Tf Elisha Merritt died the legal holder or ownor of the note which
dofendant has offered in evidence, that note, with the other portions of
his estate not bequeathed to others, passed, by the will, to the seven sons
named in the will, Stephen’s interest was one-seventh part of this note,
and one-seventh of the other portions of the estate not begqueathed to
others; and if he transferred all his interest in said estate while this note
was unpaid and belonged to said estate, (and said estate had not been
divided,) it carried as well his interest in this note as in the other portions
of the estate.”

To the giving of which qualifications to said instruction plaintiff object-
ed, and excepted to the decision of the Court in giving the same, when it
was done.

Plaintiff asked the Court to instruct the jury as follows:

«11th. If Elisha Merritt was the owner and holder of the note offered
by defendant, and held the sam., as such owner, at the time of his death,
then upon his death the legal title and right to sue became vested in his
executors as such ; and the same could only be sued on in the name of the
executors of Blisha Moarritt, or in the name of some one to whom said
executors transferred the same; and in that state of case it could not be
set up as a defence to a suit brought against one of the execators in his
individual capacity,

¢ 12th. The defendant in this case having set up a title by endorsement
to the note pleaded as a set off in this suit, cannot sustain that plea by
proving title by sale and delivery under the laws of the state of New
York.

¢13th. If the jury belicve from the evidence that the note mentioned
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in defendant’s third plea as signed hy Stephen Merritt, was not assigned
and endorsed by Dainiel Merritt, the payee therein named, until 1853, and
that the note was made in 1836 : then in law Daniel Merritt held the legal
title to said note at the time of the arbitration mentioned in the pleadings :
and if so, Daniel Merritt was, in contemplation of law, the owner and
holder of said note, at the time of said submission and award, and said
note was satisfied by said award.”

Fach of which instructions the court refused to give to the jury, and
plaintiff excepted.

The Court, at the request of defendant, gave the following instructions
to the jury, viz:

“2nd. If before the arbitration hetween Stephen Merritt and Daniel
Merritt, the note offered in evidence by defendant had been sold and de-
livered by Daniel Merritt to his father for a valuable consideration, and
with the knowledge of Stephen, and the father held the note at the time
of the arbitration, then Stephen’s liability to pay said note was not affected
by said avbitration, even though Daniel’s name had not been placed on
the back of said note at the time of arbitration.

“4th, That by the pleadings in this cause the execution of the note
mentioned in defendant’s thivd plea is admitted, and also the assignment
of it by Daniel Merrit to the defendant is admitted, and that the note was
given for a valid consideration is admitted.

¢« 5th. That if Daniel Merritt, hefore the arbitration, sold and delivered
the note in defendant’s third plea mentioned to Elisha Merritt: and if
Elisha Merritt died the owner of said note: and if Nathan Merritt, being
one of the exccutors of the estate of Klisha Merritt, paid up all the debts
due’ by the deceased, and bought out all the interests of the widow and
all the heirs of the said Elisha Merritt, ze thereby became the owner of
said note: and being so the owner, if Daniel Merritt, not being the owner
and holder at the time of the arbitration: and if Stephen Merritt, within
the last sixteen years, agreed to pay the note: and if it has not been
paid or otherwise satisfied : the jury should, after deducting the amount
of the note in the declaration mentioned, and such payments as have been
made on the note in defendant’s third plea mentioned, find a verdiet for
the defendant for the balance. Interest should be computed on the note
in the third plea mentioned at the rate of seven per cent., and on the note
in the declaration mentioned at the rate of six per cent per annum.

«@Gth. That if the jury believe from the evidence that the note given
by Stephen Merritt to Daniel Merritt was sold and delivered by Daniel to
his father before the arbitration between Daniel and Stephen: and if
Daniel was not the owner and holder of the note at the time of the arbi-
tration : and if they further believe from the evidence that while Daniel
owned the note, and within sixteen years list past, the said Stephen agreed
té. pay it. and desired Daniel to turn it out to their father to pay a debt
which Daniel owed to his father, and that he would pay it to the father,
and the note has not been paid or satisficd in any way, the jury should
allow the amount of the note and interest, or such amount as may be due
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after deducting payments, if any; and after deducting payments, if any,
and the amount of the note from Nathan to Stephen, they should find a
verdict for the defeudant for the balanca dae, if any. Interest should be
computed on the note given by Stephen to Daniel at the rate of seven per
cent. per annum, and on the note given by Nathan to Stephen at the rate
of six per cent. per annum: provided, that the jury believe that at the
commencement of this suit defendant was the owner of said note.

“Tth. If at the tims of the arbitration between Stephen and Daniel,
the note from Stephen to Daniel had been sold and delivered by Daniel
to his father, and Daniel was not then the holder, the note was not affected
by the arbitration; and if Stephen has, within sixteen years last past,
agreed with Daniel to pay it, and it has not been paid or satisfied in any
way, then Nathan should be allowed the amount of the note in this suit,
although Daniel may not have put his name on the back of the note until
after the arbitration: Provided the jury believe from the evidence that
Nathan was, at the commencement of this suit, the owner thereof.

“8th. The assignment. ¢ prima facie,” vests the title of the note in Na-
than Merritt, and unless it is proved that the note was not the property

of Nathan, he is to be considered as the owner of it.

“9th. If at the time Daniel Merritt put his name on the back of the

note, Nathan Merritt had bought out all the persons to whom Elisha Mer-

ritt had willed his property, and the estate had been settled: and if tho
note in the third plea mentioned belonged to Elisha when he died : then
Nathan was the owner of the note when this suit was brought, unless it
had been paid to Daniel or Elisha, or paid or canceled in a settlement be-
tween Nathan and Stephen.

“10th. The jury in determining whether the note on which this suit is
brought is a valid and subsisting debt, should take into consideration the
length of time which it has run, and the circumstances of the parties and
their usual mode of doing business. The payment or settlement of that
note may be inferred from circumstances coupled with the lapse of time
since the note was given, if the circumstances proven, coupled with such
lapse of time, lead the minds of the jury to the conclusion that said note
has been paid or settled, either by the understanding of the parties, being
set off against the note held by defendant, or in any other way.

“11th. The question, whether at the time the note was given by Nathan
to Stephen on which this suit is brought, the which had been given by
Stephen to Daniel, was settled, is a question of fact for the jury to de-
termine ; and in determining that question, the jury will consider all the
circumstances connected with the transaction which are proved: all that
the evidence shows in relation to the course of dealing between the parties :
the amount of the interest which Stephen had in the estate of his father,
and the statements which Stephen has made concernivg the transaction,
and the burden of proof to show that the note offered in evidence by de-
fendant has been settled, i3 upon the plamtiff, and the jury ought not to
presume that said note has been settled, unless 1t has been proven.
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“12th. The only questions whici the jury are to determine in relation
to the note offered in evidence by the defendant, are,

¢“1st. Has the plaintiff promised to pay said note within sixteen years ?

“2nd, Has the note ever been paid?

¢ 3rd. Was Danicl the holder and owner of that note at the time of the
arbitration between him and Stephen ?

4 fth. Was that note ever settled batween Nathan and Stephen Mer-
ritt ¥ or was there ever a settlement or accounting between them, in which
Nathan was found to be indebted to Stephen over and above the amount
of this note ?

“And if the jary believe that it is proved that Stephen has promwised to
pay the mote within sixteen years: and if it is not proved in this cause
that Daniel was the holder and owner of this note at the time of the arbi-
tration between him and Stephen: and if it is not proven that said note
has not been paid: and if it is not proven that there has been a settlement
or accounting between Nathan and Stephen in which that note was set-
tled, or in which it was proved that Nathan was indebted to Stephen over
and above the amount of this note: and if it is proved that the defendant
was the owner of this note at the time of the commencement of this suit :
Then the jury should allow to the defendant the 2mount unpaid upon said
note, and interest at the rate of seven per cent. per annum.

¢ 14th. The plaintiff is not permitted to deny on this trial that the
note offered in evidence by the defendant, has been duly assigned to him,
so as to vest the absolute property of the note in him.”

To the giving of each of said instructions, so asked by defendant
and given by the Court, the plaintiff objected when the same were offered,
and excepted to the decisions of the Court in giving cach of them re-
spectively.

After verdict defendant moved the Court for a new trial, which motion
the Court overruled, and plaintiff excepted to the said decision of the
Court in overruling his motion for new trial. And thercupon plaintiff
prayed that his bill of exceptions should be then and there signed, sealed,
and made a part of the record, which is done.

DICKEY & WALLACE, for Appellant.
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