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STATE OF ILLINOIS, SS. . . . IN THE SUPREME COURT AT OTTAWA.

OF TEHE APRIL TERM, A.D. 1859.

WILLIAM W. VIPOND, l
8. ' e
ASHBEL HURLBURT.

Error To Proria Circorr Courr.

¥ BRIEFOF PLAINTIFI TRN-ERRORS 1 ik o st v iite

1. The plaintiff has shown a substantial compliance with every provision of the law under
which this proceeding is brought, and is clearly entitled to judgment against the bail.

Lee

9. The court erred in excluding the Fieri Facias and the Capias ad Satisfaciendum from the
jury. Itis admitted that the judgment in the original action is against Roberts only, but the suit
'8 against boﬂx Nash and Roberts, and the mere insertion of the names of both the detendants in
thé executions on that judgmént; cannot possibly make a fatal ¢ varraxce ” between the executions
and the record. And surely neither Roberts nor his bail can object to the insertion ot the namv
of Nash in the executions: #ey cannot e prejudiced thereby ; it deprives them of no right, if

intérteres with no privilege given them by the law.
3. o Leif

"3 “The statement by thie plaintift in the originaf action, upon his oath, before the justice of' thic
peice, ‘of facts and circumstances ‘which satisficd ‘the justice that there was “a strong presumptior
of fraud,” warranted the issuing of the capias ad respondendum. There is a perfect harmony be-
tween the 15th sec. of art. 13 of the constitution, and the 22nd sec. of the Statutes of Justices and
Constables, and an ample compliance with the provisims of both in the present case. There ix
no law requiring an atfidavit'sn writing, before a justice of the peace is anthorized to issue a ca-
pias'to'hold a defendant to Lail. *Nor can the propriety of issuing such a capias be questioned by
the bail. If the party arrésted desires:‘to try the’ * fact'of frand,” the law has constituted the
county judge and a jury of séven house-holders a special tribunal for that purpose. If the defend-
ant fail to demand such ‘a trial, and give bail ‘as required by the statute and the writ, he and his
55.11 admit the sufficiency of ‘the process,’and the propriéty of issning it against him.

'
|2

Statute of Justices and Constiibles, sec. 22. 92, 93, 94.

Q&Bouvier Law Diéﬁm‘mry—'(')?(l Variance.

Constitution of Illinois, Art. 13, sec. 15:

Statute of Justices and Constibles, see. 22.. "+, °

Statute of Insolvent Debtors, sec. 14

2 Chit. Gen. Pr. 158,

3 B. & Cres. 649.

Bates et al! v. Balkley; 2 Gil: R. 393° . .+ .
Wright v. Jeffrey, 5 Cowen 15.

: Co meE o Erariis rry o v : S :
4. The Instructions which the conrt. below refused 'to' givefor the plaintiffs are drawn in the
very language of the law, and are directly applicable to the case.

X 5

5 : i . ;
Statute of Justices and Constables, sec. 66, 94, 92,

5. The statute ought to be so construed as to “suppress the mischief and advance the remedy.”

Sedg. Stat. and Con. Law, 236.
1 Blackstone Com 87.
Heydon's cnsej 3 Rep. 7. i L
Pendergast v. City of Peru, 20 IIl. R. 53 .
CHARLES C. BONNEY,
of Counsel for Plaintiff in Error.
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S’I‘.A.TE OF ILLINOIS SIS

N 20 1)

IN 'DHD SUPRILMIL' COURT: AT OTTAWA

Or trE ApriL TERM, A. D. 1869.

WILLLIAM W. VIPOND, i
Plaintift’ in Error, |
versus + Error To Proria Circrir Covnr.
ASHBEL HURLBURT, |
Defendant in Error. J
R ABSTRACT OF RECORD.

1. Summons under Sec. 92 of Stat. Just. and Const, issued by Thomas Daugh-
,elty, J. P. in favor of said Vipond and u(rainst said Hurlburt as spec[al bail ot-
and letumable Sept d2, 1808 Capias ad mspondendum in m\ 01 of said V]poml
and’ a""llllat lIem) Nash and Henry B. Roberts, accmdmo' to form given in Sec.
292 of same statute.

% Lcoonlmnce on smd (.IIPIJ.S, to \\1t “I Ashbel IImIbmt .Lckllo\\ lcdo'e my selt
specm.l bail for the appeamnce \\1t1un named Hemy B. Robuts (Signed)
Ashbel Hurlburt, Feb. 16, 1858.

Return of arrest and bail by G. W. Campbell, constable.
Justice’s transcript showing judgment for Vipond and against ITurlburt for
$292 89 and costs.

5 Appeal bond to circuit court.

s« Proceedings of circuit court. Trial by jury, verdict in these words: “ Vipond
vs. Roberts. " We thejury find in'the issues in the case for the defendant, Julius
S. Starr.”

VI nNMI) 1R DR, T Ounle
R A k 1eWl

Bill of exeeptions; to wite: 1,10 \Rpading. of ithe priginal sumnons -against Hurl-
®hurt. 2. The capzas ad 7e.s;pondcndum. 3 1‘11e lecogmznnce of special bail
thereon. . The return 'of the constable. 8. ‘Writ of Jiers ﬁwuw issued by said
10 justice April 19, 1858, reciting judgment in favor of said Vipond and against said
Nash and Roberts for $289 64 and costs, February 22, 1858.

11 Return by G. W. Campbell, constable, June 29, 1858, no property found, and
oberts not surrendered.

u  Capias ad satigfaciendwm on same judgment, dated June 29, 1858. TReturned
July 30, 1858, defendant not found, and not delivered by the bail.



2

_ Plaintiff called Thomas Daugherty, who testified that G. W. Campbell, who.
“served the processes, was an acting constable, &c.; that he (said Daugherty) was.
‘one of the justices of Peoria county ; that the book he then and there exhibited
was his docket, and that the record of the original case in which said capias ad
respondendum, said fieri facias and said capias ad satigfaciendum were issued
1 was then before him. Said justice then read said record to the jury. This record
states—1. The title of the case, “ William W. Vipond vs. Henry Nash and Henry
B. Roberts. 2. Demand $299 64. 3. “Affidavit being made by the plaintiff’ on
the 30th day of January, A. D. 1858, I issued a capias, which was returned,” &ec.
4. Return and recognizance at length. 5. On return day Roberts confessed judg-
ment, $289 64 and costs. 6. Execution April19,1858. Returned June 29, 1858.

7. “On the oath of the plaintiff I issued a ca. sa on the same day.”

Defendant called said Thomas Daugherty, and proposed to interrogate him con-
i cerning the atlidavit mentioned in said record. Plaintiff ohjected; court overruled
objection, and said Daugherty then stated that said affidavit was not in writing;
that he could not remember all that Vipond stated under oath before him, but he
was satistied Vipond was entitled to a capias against Nash and Roberts, and he
issned one; according to the best of his recollection, Vipond stated that Nash had
gone oft'; that as he believed Roberts was secreting and encumbering his proper-
ty, and was about to leave the State, too; that Roberts never intended to return,
but was going to defraud his creditors and prevent the collection of said Vipond’s
debt, and that said Nash & Roberts owed him (said Vipond) $299 64.

1w This was all the evidence.

On motion of defendant the fi. fa. and ca. sa. excluded from jury for variance
from judgment in this that judgment is against Roberts only, and said writs are
are against Nash & Roberts. Plaintift' excepted.

INSTRUCTIONS REFUSED PLAINTIFF,

1. That upon the trial of appeals before the circuit court, no exception can be
taken to any proceedings before the justice of the peace, but the case is to be de-
termined according to the justice of the case

2. That the defendant can only show by way of defense that he was prevented
from fulfilling his undertaking, 1, by act of the plaintiff, 2, by death, 8, by sick-
ness, 4, by showing a delivery of the defendant. .

8. That the summons in this case issues upon matter of record before the jus-
of the peace, and the plaintiff' is entitled to a verdict, unless the defendant has

.shown one of the defences allowed by law.

INSTRUCTION GIVEN FOR DEFENDANT.

There is no evidence before the jury of the issning and return of execution in
the case of Vipond against Henry B. Roberts, and without such evidence the
plaintift’ canmot recover.

Excepted to by plaintitf,
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" Verdict for defendant. Motion for new trial, for that—1. The court excluded
proper evidence for the plaintiff. 2. The verdict is against the law and the evi-
dence. 3. The verdict should have been for the plaintiff. Motion overruled.
Exception and judgment.

* (Clerk’s certificate.

ERRORS, TO WIT.
1. The court below erred in excluding proper evidence for the plaintiff.
2. The court below erred in refusing proper instructions prayed by the plaintiff.
3. The court below erred in giving improper instructions for the defendant.

4. The court below erred in overruling the motion of the plaintiff for a new
trial.

5. The court below erred in giving judgment for the defendant.

6. The verdict and judgment below are for the defendant; whercas, by the
law of the land, the same ought to have been for the plaintift.
CHARLES C. BONNEY,
Attorney for Plaintiff’ in Error.
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" Verdict for defendant. Motion for new trial, for that—1. The court excluded
proper evidence for the plaintiff. 2. The verdict is against the law and the evi-
dence. 3. The verdict should have been for the plaintiff. Motion overruled.
Exception and judgment.

* (Clerk’s certificate.

ERRORS, TO WIT.
1. The court below erred in excluding proper evidence for the plaintiff.
2. The court below erred in refusing proper instructions prayed by the plaintiff.
3. The court below erred in giving improper instructions for the defendant.

4. The court below erred in overruling the motion of the plaintiff for a new
trial.

5. The court below erred in giving judgment for the defendant.

6. The verdict and judgment below are for the defendant; whercas, by the
law of the land, the same ought to have been for the plaintift.
CHARLES C. BONNEY,
Attorney for Plaintiff’ in Error.
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