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Bl L B OEY RELIETF.

e

BRIEF AND ARGUMENT FOR APPELL'ANT.

The bill alleges the recovery of a judgment in the Superior
Court of the City of Chicago, by confession on a warrant of
Attorney ; the issuing of an execution, &c., and a levy on Appel-
lant’s property by virtue of srch exccution. This allegation is
admitted in the answers of defendants.

The bill further alleges that defendants, James I, George S.,
Chancey T. Bowen, George P. Whitman and Almerin Winslow
were partners constituting the firm of Bowen Brothers, when
the debt, as set forth in Schedule «A,” was contracted. The
answer admits such partnership till March, 1860, but alleges that
the partnership was dissolved before the note was exccuted and
delivered. It is not claimed that Phy had any notice of such
dissolution. |
= The bill further alleges the giving of the note in satisfaction of
the account under threats to sue; that Appellant knew nothing
‘of the correctness of the account, as he was away from home at
‘the time, and had none of the Dbill receipts and vouchers with
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him to compare the items of such account; that Bowen Brothers
agreed to correct all errors; that the account includes a large
amount of interest, which interest exceeds the legal rate of inter-
est allowed by law ; that Appellant never agreed to pay interest,
and that a large amount of money Was paid by Appellant, which
is not credited on the account. The answer admits the threats
to sue, &c., unless Appellant signed his name to the note, alleges
that the account is correct, that all the payments had been
credited, and that it was agreed that Appellant was to pay inter-
est after such bills became due.

The bill further alleges that the judgment is void because the
warrant of Attorney authorized a confession of a judgment in

favor of the firm of Bowen Brothers, composed of five persons,

while the judgiient is confessed in favor of four of them only.
This allegation is denied in the answer.
The bill further alleges that Appellant forwarded a large

amount ot corn, to wit; 370 bushels and 39 pounds to Bowen.

Brothers, proceeds to be applied on the note ; that the pro-
ceeds of such corn were §81 00, while defendants endorsed only
$65,43 on the nate. Answer admits the receipt of the corn ; al-
leges that they sent the corn to New York, and, after ‘deducting
the expenses of sale and transportion, endorsed the balance of
$65,43 on the note.

_ The first point made by Appellant is, that a large amouit of

money has been paid on the account for which defendants gave .

no credit. In support of that proposition we introduce & receipt
dated June 10, 1853, for 168, to apply on account, while they
credit, us with $68 only. The amount of the goods bought on
the 10th of June,and the following day, together with the bal-
ance of $48,51 of the old account, amount to $168,77, so that
this payment of $168, paid up. all indebtedness up to and in-
¢luding that time,

The next point is, that the draft of May 97th, 1858, was paid
by us to them. The draft of May 17th was returned by our or-
der. The draft of May 27th became due about the 15th of June:
We owed them nothing at that time ; but Bowen Brothers being
pressed for money, their draft was in the nature of a loan from us
and on the 28th of June, we drew on them for fifty dollars of this
money, which draft was paid. Hence at that time they owed
Appellant fifty dollars. On the 13th of J uly following we again
deposited with them $150, subject to Appellant's draft, (see Ex-
hibit No. 2.) At that time there was GO indebtedness from Ap-

_pellant to Bowsen Brothers, the money was left on deposite, sub-
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ject to Appellant’s draft. . The 8168, paid June 10th, cancelled
all indebtedness, and by accepting and paying their draft, Bowen
Brothers became indebted to Appellant in the sum of $100, which
was, June 28th, reduced to fifty dollars.

We introduced Schedule “A,” attached to the bill, which, ae-
cording to defendants’ theory of the case, shows an indebtedness
from Appellant to Bowen Brothers on the 13th of July, of
150,77, as follows ; balance of old account, $47,51, bills of goods,
$105,32, also $15,94, money drawn June 28th, §50—total $218,77;
credit, June 10th, $68, leaving $150,77 due them. Now, if their
theory is correct, why should they on the 13th of July, give us a
receipt for $150, subject to our draft, when at that time we owed
them more than that sum? Nor does Mr. Winslow attempt to
explain this receipt in his evidence, This shows conclusively
that the $168 were paid to apyly on the account as the receipts
states, and that we paid the $100 draft.

The answer admits the receipt of 873 bushels of corn, which
it was agreed was worth from 24 to 25 cents per bushel, making
in all $59,52 ; they credit us with 65,43, And in excuse say that
such sum was the nett proceeds of the corn, deducting expense
of sale and transportation to New York; but who authorized
them to speculate on the corn by sending it to New York, we
did not. Winslow himself testifies as follows: ¢I don’t know
“that we had any authority to send it to New York, he ordered
“us to sell it and place the proceeds to his credit.” Agaiu in the
letter which defendants introduce, Appellant says: * But my
“ agreement with you compels me to let you have it at market
f¢ prices, and I shall have to let it go.” s

The next point is, that the judgment is void, because it is‘_ con-
fessed in favor of other parties than those mentioned in the war-
rant,

The power to confess a_judgment must be strictly pursued.

5th Hill, L.
o4 Iils. P.

For the purpose of showing Winslow to be a partner of Boiven
Brothers, at the time of the execution of the note, we introduce
the bill of account made part of the bill of complainant, in which
he is mentioned as one of the firm. It is admitted in the answer
that he was a member during the time the debt was incurred, but
aside from that we show by the witness Palmer, that Winslow is a
partner. He says; “Know the firm of Bowen Brothers. Know
“the defendant Winslow is a member of that firta, from their ad-
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« vertisement in the ngwspapers, the cards of Bewen Brothers
«on letter sheets. Saw Winslow ip the store of Bowen Broth-
ers, &c.

The defendants do not produce the articles of dissolution of
the partnership; nor was the Appellant informed at the time of
the execution of the note, or at any other time, of such dissolution
But on the contrary, Winslow testified; “I can’t say whether
«T.did or did not inform Phy on the 28th November, 1860, that
« T had left the firm.”

General reputation is competent to prove partnership,

11 Wend, 98,
14 Johres 24,

More evidence is required to shaw partnership by the firm than
by a third party, because the firm is cognigans of all the means
by which the fact of partnershjp can be proved.

38 Starkie E vid.. 1070

In the case of Page et al vs. Brant, 18 Iils, P 38, the Court
fays: “ Where a change takes place in the members of a flrm,
“Dy their action, or by some going out, or coming in, as to all
¢ persons accustomed to deal with the firm, it is necessary in or-
¢ der to change the relations of the parties, and to charge such
“persons with the ordinary liabilities and comsequences of a
‘ change of membership, that they baye actual notice thereof,
“And as to such former customer, continuing to deal with the
“firm so far as regards the public, ostensibly members, and to
“whose responsibility he had heretofore trusted, notice in the
“newspaper and mere notoriety will not discharge or alter the
“relations of the outgoing or incoming partner in respect to
“subsequent transactions, or effect the rights of the customer, as
“to who he may sue in regard to such transactions, as to him the
“the partnership is presumed to continue until he has actual
“Xknowledge of the change.”

©2 -Wend. 183, 4th Wharton 48%
2 Alabama 502, 3 Kent's Com. 67.

On the 3d point, to wit; that we never agreed to pay interest,
and that the interest charged exceeds the legal rate of ir.xterest;
allowed by law, we call the attention of the Court to thelevidence
of Palmer, who 8ays in answer to a question as to what the cus-
tom of Bowen Brothers was to credit on bills of goods bought of
them. “T never paid them interest, I only know that \‘vhen L
““went there to trade with them, I asked them what their usu::}
““ custom was, and they said their’ usual terms were four months.
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Winstow says in his evidence: “I-charged him (Phy) interest

”
agfter four months. ;

Now take the date of each bill and charge interest after the
expiration of four months, at ten per cent., and we arrive at the
following sums:

June 11, 1858, $105,23. Int. from Oct. 11, ’58 to Nov. 60, 22,40-

CARTORNNS 15,94. £ 10 « “ o« gag
« 98 “cash 50,00 ¢ from date <« « w1905
July 13 * bill 89,75 * from Nov, 15 « « o« 189
« 22 [{3N {3 27,50 (11 « ({3 TS e 5,00
« 26 ¢ cash 100,00 from date ¢ « « « 983
Aug. 17 ¢ bill 80,86 ¢ Deec. 17 5 « « 1560

Nov. 9 “Dbill 255,00 ¢ Mar. 9 %59 « € -« 4363
Aprl. 18,59, bill 91,67 « Aug 13 « « “ o« J1n9

May 25, ¢ bill 180,62 ¢ Sept.25 « « « « 9]9]
« 95, ¢ bill 5,55 ¢ Sept25 « «  «w « g3

Total, SI\Y{B,%

Inst. at 10 per centum $178,23

(13 [ ({3 106’92
Amount of Inst.charged 210,00. :
: Overcharged at 10 per cent., 31,88
. * « {3 ‘/) ({3 103’98

Besides this, there is no interest allowed on the $209‘00 pzﬁd
in June, 1858, not credited, for which we are entitled to credit
from the time of the payment.

In order to disprove these facts and allegations, the defendants
introduce Almerin Winslow, one of the above defendants, under
the order of Court: his evidence, however, to be taken subject to
all legal exceptions. We ask the Court to exclude his evideqc_?;
1st. On the ground that he is party to the suit. 2d. That he 18
interested in the suit. 3d. He is an incompetent witness.

e Haveanads primia facia a case against all of the defend-
auts, which entitles us to relief. Can one of the parties, df"fanq-
ants to the suit, be admitted as a witness to overthrow by his evi-
dence the case thus made, and against all of these defe.ndﬂntsv by
our proof and their admissionsin the answer? We e
not. But according to his own statement, he is AL
account of interest. He says in his evidence: SR
“terest in the assets of the firm of Bowen Brothers t0 e bf‘l”‘“o”
“of the partners. Ths amount of my interest Was Ol'ed“'e_d 5
“me.on - the books of the firm, This, (meaning o B
“Was part of the assets.”
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Now if this claim against Phy is less than the amount of this
note, then Mr. Winslow’s share in such claim is less. And if the
balaﬁce of the firm have credited him with more than his share
on this debt, they are not bound to pay him more than what his
interest really is. Winslow, in endeavoring by his evidence to
overthrow our case, is swearing money into his own pocket.

It is not true, as a uniform rule, that a creditor is a compe-
tent witness for an adminis trator. He is only so where the assets
are sufficient to pay the debts. When they are not, whether the
administrator be plaintiff or defendant, if the verdict swells the
fund to which he must look for the payment of his debts, bis in-
competency is manifest. He is only competent when the verdict
cannot effect his interest. 3 Gill & Johns 25.

Defendants who are properly joined in equity, who have an in-
terestin the same subject matter, and must be effected by the same
evidence, are not competent witnesses for each orther.

Y Gill & Johns 421.

A defendant charged with fraudulently colluding with his co-
defendants, in regard to the transactions sought to be impeached,
cannot be a witness for his co-defendants, especially where he has
a liability arising from costs.

3 John. Ch, R. 612. 2 Vesey.
219 2 Vesey 629. Amb. 592.
2 Rand, 569.

_ A regiduary legatee oannot be a witness to increase the fund on
which the residuum depends.

9 Day 466. 5 Russ. 19.

If o defendant pendente litle copvey all his interest, and take
a bond to indemnify him from costs, this does not make him a
competent witness. 2 4, N Marsh 507.

A partner in a company is not an admisible witness to proye
that another person is a member,

9 Desaw, 1.

If a decision in favor of the party calling him will necessarily

relieve the witness from liability, he is incompetent. i
8 Cowen 60. 9 id. 158.
95 Wend. 426, 3 238.
6 id. T8

After his interest has been presumptively proved by other evi-
dence than his own testimony, he cannot be examined to disprove
it. He is no more competent for that than for any other purpose.

1 Dow. 523. 3 Bardb. Ch.. 628,

It scems clear that in the light-of the above authorities, defend-
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ant Winslow is an incompetent witness in the canse. By his evi-
dence he swells his share of the assets. He purges himself of
the fraud and collusion with which he is charged. He relieves
himself from liability to the balance of the members of the firm,
for selling them his one-fifth of his part of the assets, amounting
from eighty dollar to one hundred dollars, when in fact it amounts
to nothing, as the demand was paid and satisfled. He by his
evidence increases the assets and disproves his interest, by us at
least presumptively proven ; or in other words, he seeks to over-
throw this case, thus primia fucic made by the Appellant against
the defendants, although he is properly made a party; has an in-
terest in the matter, effected by the same evidence as the balance
of defendants.

We claim that under the pleadings and the evidence in the
case, that we are entitled to a decree, allowing us a credit of one
hundred dollars, paid June 10th, 1858 ; one hundred dollars paid
by draft about June 17th, and the interest on each sum to Nov.
28th, 1860. That the Court must deduct one hundred and three
dollars and eight cents interest over and above six per cent., and
credit us with twenty-four dollars, or the difference on the corn,
with interest on that sum at ten per cent. Which would leave
the debt between the parties as follows :

Amount claimed by defendants duo them Nov. 28, 1860 428,12
Deduct therefrom:

$100 paid 10th, ’58, not credited $100,00
Int. at 6 per ct. from June I0th, ’58 to Nov. 28th, ,60 14,83
109 paid about June 15, $100,00
Int. at 6 per ct. from June 15th th Nov. 28te, ’60, 14,75
Overcharged interest, 103,08
Paid in corn, Aug., 1861, 89,45
$422,11

422,12

1,01

Over credited interest, 25,88

Balance due Bowen Brothers, 26,89

Which sum we are ready to pay to them at any time. We
claim, further, that said judgment, execution and levy, sho_uld be
vacated ; said judgment being entered in favor of parties not au-
thorized by the warrant of Attorncy, and therefore void. All of
which is repectfully submitted.

C. J. MerzNER, Sol. for Complnt.
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ADAM PHY, }Suprcme Cowrt of the State of

V8. Lllinois, Third Grand Division,
DEMARCUS CLARK, ¢t al. ) April Term, A. D., 1864.

BIT.ILL FOR RELIETF.

ABSTRACT OF RECORD.

The bill alleges that at the November Term, 1861, in the Su-
perior Court of the city of Chicago, James I. Bowen, George
S. Bowen, Chancey T. Bowen and George R. 'Whitman recover-
ed a judgment against the said Phy, by confession, for the sum
of $413 17, besides costs of suit. That an execution was issued
upon said judgment directed to the defendant (Clark) as Sherifl
of Kane county, who made a levy, by virtue of said execution,
upon the property of Phy, and is aboutto sell the property under
such execution. That Phy had no notice of such judgment till
called upon by the Sheriff for payment of the execution. That
during the years 1858, 1859 and 1860, Phy was engaged in the
mercantile business in the village of Montgomery, Kane county,
Illinois. That while so engaged he kept an open account with
the firm of Bowen Brothers, consisting of the above named de-
fendants, together with said defendant Winslow, for merchan-
dise which said Bowen DBrothers sold to said Phy from time to
time, as will appear from schedule marked “A.” That on the
28th day of November, 1860, said Phy happened to be in the
store of said Bowen Brothers, in Chicago, when they demanded
a settlement of the account. That Phy remonstrated against
such settlement for the reason that all the vouchers, checks,
receipts, bills and papers appertaining to said accoung
were in the village of Montgomery, and therefore could know
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nothing about the correctness of said account, or the credits.

The bill further allcges_that- the judgment entered up by said
James II., George S., Chancey T.Bowen, and George R. Whit-
man 1n said court, by virtue of a warrant of attorney, authorizing
the confession of a judgment in favor of Bowen Brothers, (as
will more fully appear by the record of said judigment marked
schedule -B.”), that Wm. A. Porter, who appears in said cause
as attorney for said Phy, exceeded his authority by confessing a
judgment in favor of said James H., George 8., Chancey T. B ow
en. and George R. Whitman, who at the time of the exccution
of thenote did not constitute the firm of Bowen Brothers.

The bill further alleges that ox or about the 19th day of June,
1861, said hy forwarded to said Bowen Brothers 870 bushels
and 89 pounds of corn, with the nnderstanding and agrecment
t) allow said Phy the proceeds and endorse the same un the
note; that said Bowen Brothers disposed of the corn but did
not endorse the entire proceeds on said note—which, as said
Phy had been informed and believes to be, was 881, while the
amount endorsed is but 865 43.
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The prayer of the bill is, that an injunction may issue enjoining
said Sheriff from further proceedings under said execution, and
that said James H., George S., Chancey T. Bowen and George

8 . R. Whitman may be enJomed from collecting said judgment;
that a decree'may be issued perpetuating said injunction and an-
nulling said judgment, exgcution and levy, and for such other or-
‘ders as the Court may deem agreeable to equxty and ‘good con-
secience.

The bill waived the answer of defendants -under oath, The

*bill is properly signed and sworn to by Phy.

O R SCHEDULE “A.?

%2 Laxr StrerT, Cricaco, Nov. 28, 1860.
* - [No credits to partics having notes or aceouiits past due.]
Ml ADAM PHY,

; il “In account ‘Wlth BOWDN BROTBERS

A .T.Am;s H. BoweN, -

" GEORGE S. BoweN,
Cuaxcey T. Bowxx,
' GeorGE R. WHITMAN,'
~AraEriNy H. Winscow.

1858. ¢ 1858. .
.Tune 10, Cash Balance, $47 50 | June 10, Cad! 8 68 00
. 11, Merch, 2 m., = -105 32 | July 13, 150 00
& lO €5 15,94 Dee. 22, 100 00
_ «/ ag Cash, 5000 1859." S
July 13, Merch. 8975 | April 3, ; 100 00
A te Frgplt s a 27:40 | July 19, ' 55 00
¢« 26, Cashy , - 100 00 | Aug.20, -4 00
.. Aug, 11 Merch. . 80,36} - 28, 50 00
Nov -9, ~ - 235004 Oct. 17, 50 00
L1E5D S = 'Nov.25, 50 00
April18; "o . 091 67 Aug.30, ~ 100 00
' May. 25, . 180 62 Int. " 114 00
a G R 555(.. : Bal 423 12
Jut. 2 3. . 21000 -
. o i £ $1,259 12
$1,259 12 1"
Nov. 28, By-note 30 days for §100 00
Note at one day, 323 12

‘ In settlement of ‘above §423 12
- Nov. 20, ’60.—All errors to be allowed and corrected upon his
giving us notice ; and we also consent to consider Mr, Phy in the
time of payment of the largest note. BoweN BROTHERS.

10 Copy of record of judgment, note, and warrant of attorney
which authorised a confession of a judgment in favor of Bowen
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Brothers; decloration in the usnal form in which James IH.,
George S., Chancey T . Bowen and George R. Whitman are
plaintift’s, and Phy defendant. j o
Order for an injunction.
Answer of James H., George S., Chancey T. Bowen, George
R. Whitman and Almnerin TWinslow, which answer admits the
judgment, exccution, levy and threats to sell ; admits the judg-

ment to have been entered-by confession upon warrant of attor-
ney, as alleged in the Dbill.

Answer admits that Winslow was a partner in the firm of
3owen Brothers till the 1st of March, 1860; and that on the 1st
day of March said Winslow ceased to be a partner in said firm,
and that all the property, rights, credits and interests of the old
firm, (including the amonnt due from Phy), was transferred to,
and vested in, the new firm ; and that Winslow, since that time,
has been book keeper for such new firm; and that at the time ot
the delivery and execution of the note, the firm of Bowen Broth-

ers was composed of the persons in whose favor the judgment
was rendered.

Answer alleges that it was always understood, and agreed De-
tween the parties, that interest at the rate of ten per cent. per
annum should be charged to Phy on his account, after the samne
should bcconw,due and payadle. ;

)

Answer alleges that Schedule “A” referred to, contains a cor-
rect statement of the goods sold, and advances made by both the
old and new firm to said Phy, and the payments made by him to’
said firms. Answer denies that the $200, or any amount has been
paid by Phy which has not been accounted for, or for which they:
have not given him credit.

Answer alleges that the settlement mentioned in the bili was
made at Montgomery and not in Chicago. and notes given as in-’
dicated in said schedule; and that said Phy then had an opportu-
nity to consult his books, receipts and vouchers; that there is a
credit of $104 on said statement not noticed in the.bill; that sub-
sequently, on the 10th day of January, 1861, said Phy was at the
city of Chicago, and in the office of said Bowen Brothers account-
ed with them, and that the amount found to be due them was
$428 42; that such amout included the demands of both the old
and new firm, and interest was included on the various sums
charged, and interest allowed on said payments, andthen said Phy
executed the note in question. The answer admits that Bowen
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Brothers treatened to sue Phy unless he executed and delivered
the note and warrant of attorney.

Answer denies all misrepresentations, conccalments, decelt and
fraud in the matter of said settlement and procuring the mnote;
that from the time of the giving of said note till the entry of s.x‘\d
judgment, Phy had ample time to examine as to the correctness
of said account, and did not, till after the entry of such judg-
ment, pretend that any fraud had been practiced upon him.

The answer admits that on the 19th day of June, 1861, said
Phy shipped to Bowen Brothers a car load of corn, to be by
them sold and proceeds applied on note ; that the corn amounted
to 373 bushels and 12 1bs; that Bowen Brothers shipped the corn
to New York and sold it for the highest and best price that could
be obtained, and after deducting costs of transportation and ex-
penses of sale, the balance—$65 43—was by them endorsed on
the note.

Aanswer of defendant Clark ; admits that he is Sheriff’ of Kane
county ; the entry of the Judgment, the issuing and receipt of the
exccution, the levy and advertisement to sell the property as
charged in the bill ; denies any knowledge as to any other allega-
tion in the bill, and calls for proof.

To all of which answers replications are filed.

Leave to the defendants to take the testimony of Almerin H.
Winslow, one of said defendants, before the Master—subject, Low-
cver, to all legal exceptions.

EVIDENCE FOR COMPLAINANT.

A1.0xz0 PALyMER SworN.—My name is Alonzo Palmer; am 39
years of age; am not in business now; reside at Montgomery;
know complainant and defendants; know from advertisements
in newspapers, and from card of Bowen Brothers on letter sheets;
thatdefendant Winslow is amember of the firm of Bowen Brothers,
T have seen Winslow in the store ; generally writing and keeping
books.

It was here admitted by defendants that certain receipts (ex-
hibit Nos. 1 to 9 inclusive) are signed by Bowen Brothers; also
that the statementof account between Bowen Brothers and Phy
(marked exhibit 10) is signed by Bowen Brothers, and that the
same was farnished to said Phy by the defendants Nov. 28,1860;
also, that letter exhibit 11 was written by Bowen Brothers to said
Phy; also letter marked exhibit 12—nothing in the stipulation-
however, to be construed as admitting that the letter bears any
particular date ; also, that exhibits 18 and 14 were written by
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Hall & Bro. to said Phy. It was also admitted that mixed corn
at Chicago, Aug. 15,1861, was from 23 to 24 cents per bushel,
and that the freight from Montgomery to Chicago was about four
cents per bushel.

Lzamination of witness continued: I had four months credit on
sales of merchandise from Bowen Brothers; I never paid them
any interest; never had it asked me.

Cross Examination : Dealt with Bowen Brothers about fifteen
raonths—all the time I was in trade. I bought all my goods of
them, in 1854-55. I only know that when I went there to trade
I asked them what their usual custom was, and they said their
usual terms were four months.

Cuarres BigrrLow.—Know Phy. Was ecmployed by Phy in
May, June and July in writing up his occounts, bills, &e. Seen
letter (marked 14) signed by Hall & Brothers. I believe Phy
went to Aurora for the purpose of accepting the draft therein re-
ferred to, and that he paid it at maturity, though I was not pres-
ent. ;

Cross Feamination - Did not accompany Phy when he went
10 Aurora to accept the draft. Never saw the draft, Did not
see Phy pay Hall & Brothers any money at any time. Inow his
purpose of going to Aurora by this letter and what he told me.

Complainant offers in evidence exhibits No. 1 to 14 inclusive.

[Exmmir No. 1.]
Cuicaco, June 10, 1858.
" Received of Adam Phy, Esqr., Draft of Gray, Bro. & Co.,
on Messrs. Rumsey, Bro. & Co., one hundred and sixty-eight dol-
Iars, to apply on acs. BoweN BroTHERS.
[ExmisiT No. 2.] ;
Curcaco, July 13, 1858.

Received from Mr. A. Phy one hundred and fifty dollars, sub-

ject to his draft. BowEeN BroTHERS.
[Exmzir No. 3.]
CricAGo, Dec. 22, 1858.

Received from A. Phy, Esqr., one hundred dollars to apply on
account. BowzN BROTHERS.

[Exuisir No. 4.]
CuicaGo, Aug,. 29, 1858.

Received of A. Phy fifty dollars on account.

BoweN BrRoOTHERS.

Here follows exhibit No. 5, a receipt for $100; No. 6, a receipt
for $50; No. 7, a receipt for $50; No. 8, a receipt for $50 ; No.
9, a receipt for $100.
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[Exmisrr No. 11.]
CuicAco, May 29, 1858.
Mr. Apax Pay: Sir—We have drawn on you as you request
for §100, fifteen days after date. Why don’t you come in and
buy some goods? We hope the weather will be pleasant, and
that your trade will be better. Qur necessities compel us to do
this,—don’t fail to'accept. Your friends,
Bowex BroTH . RS.
[ExuisiT No. 18.]
Avrora, Ills., May 18, 1858.
Apax Puy, Esqr.: Dear Sir-—We have received from Bowen
Brothers, Chicago, a draft on you for $100, for collection, payable
at this office. Please advise us what to do and oblige,
Yours, de., Hars & BroTuers.
[Exninir No. 14.]
AURORA, Ills., June 1, 1858.
Apax Puy, Esqr. : Dear Sir—Messrs. Bowen Brothers have
drawn on you for $100, due June 13-15, at our office.
Harr & BROTHERS.

DEFENDANTS’ DEPOSITIONS.
Araeriy H. WinsLow, one of the defendants, testified : Iam
31 years of age. Am a book kecper—reside in Chicago. I am
a defendant in this snit.

[Complainant objects to the further examination of the witness
on the ground, 1st, that he is a party to the suit; 2d, that no or-
der has been produced for his examination; and. 3d, if such. an
order has been entered, that no notice of application for such or-
der has been served upon complainant.]

T was a member of the firm of Bowen Brothers previous to
March, 1860. Am not now a member of that firm. -Dly connec-
tion with the firm ceased within afew days of the first of March,
1860. The present firm took the assets of the old firm. The
name of the firm wasnot changed.” Have no interest since that
time in the assets of the firm. Complainant had dealings with
the firm in 1858-'59, to March 1, 1860. Compluinant was indebt-
ed to the firm at that time from $300 to $500. That account
passed with the others to the new firm. I have been book-keeper
for Bowen Brothers’ new firm. Bowen Brothers have mnot sold
Phy any goods since first March, 1860. 1 made outthe state-
ment of account attached to the bill, at- the date thercof. The
statement of June 10, 1858, cash balance, $47 51, means, that on
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that day Mr. Phy settled up his account—the balance due was
$137 51. Phy left with us $168; $100 he wished to apply on
account, and the balance of $6S he wished to have the privilege
of drawing for. DMr. Bowen gave him a receipt for the $168.
IZxhibit No. 1 is the receipt spoken of. $100 of the amount was
applied on an old account. The balance was then struck. The
Dalance to his debitwas $47 51, and to hiscredit $68. Tho state-
of the account was made out at the time, and I presume, deliv-
ered to him. Phy made no objections to the statement. IIe
drawed on us in pursuance of that arrangement June 22d, for
$50. On the 17th May, 1858, we drawed on Pby for $100; on
May 29, 1858, for $100. On June 17, 1858, we wrote to Hall &
Brothers to return our draft of $100, as Mr. Phy had arranged
with us. It was the draft of May 29th. Z%e draft of May 17,
1858, was paid four days before it was due. It was credited to
Phy under date of May 25, 1858. It appears in the statement
of June 10, 1858. Tt was stipulated that two letters of Hall &
Brothers to Bowen Brothers, marked exhibits 2 and 3, are the
genuine letters of said Hall & Brothers to said Bowen Brothers.

Phy bought no goods of the new firm. 7 usually sold to M.
Phy after June 10th, 1858, on 60 days or two months time. I cant
sy that there was any understanding between Bowen Bros. and
Phy in regard to interest on the account at the time the goods
were sold. In conversation with Mr. Phy afterwards at several
times when he thought I was pressing him pretty hard for money,
he offered to pay most any interest if we would let it ron. I /hink
T charged him 10 per cent. after four months. 'We averaged his
accounts and charged him interest and allowed him interest on
his payments from date at the same rate. I made a settlement
with Mr. Phy on the 10th of Jan., 1861, and took his note for the
balance ; it was a judgment note. The note was the amount of
the two notes previously given, and interest, which was actually
due from Phy to Bowen Bros. The two notes were surrendered
to him. Phy sent 373 12-100 bushels of corn to us to be sold.—
e sent the corn to, New York; we thought we could make it
nett more for Phy if we sold it there. I don’t know that we had
authority to send it there. o ordered us to sell it and place the
proceeds to his credit. The nett proceeds, after deducting cost
of transportation, were $65,43. The amount was endorsed on the
note. Phy made no payments to my knowledge that were not
credited.

Oross Examination: No articles of dissolution were drawn up
when I left the firm of Bowen Bros. There was no written agree-
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ment between the members of the firm in regard to the dissolu-
tion except the entries that were made on the books in balancing
our individual accounts. The corsideration for which I parted
with my interest in the assets of the firm was the balance placed
to my individual account. I can’t say what has become of the
two notes, I supposed I delivered them wp. 1 can’t say whether
I informed Phy at any time that I had lett the firm. I don’t
know that I was present when the two notes were given. I
toid him we would sue him if he did not give this note ; cannot
say whether I told him that we would sue him before he left
town. I am the person who swears to the execution of the note
and warrant of Attorney by affidavit on the back of the note.—
Phy first agreed to pay interest when we began to push him pret-
ty sharp . Can’t fix the date.

[Exmsir No. 4.]
MoxNTGOMERY, June 12, 1861.
BoweN Bros.— Gents : I am gettling ready for day to thrash out
my corn, and will ship it the first of next week, if you are ready
to receive it then. I have been waiting in good faith, thinking
that it would fetch something, but my agreement with yow com-

. pels me to let you have it at the market price, and I shall have

to let it go, de. Apax Pny.

Cause is heard upon bill, answer, replications and proofs. Or-
der of Court dissolving injunction an dismissiug the bill. Com-
plainant prays an appeal, which is granted.

The errors assigned are, 1st. The Court erred in admitting
Winslow as a witness. 2nd. The Court admitted improper evi-
dence, and, 3d. The Court erred in dissolving injunction and dis-
missing the bill.
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