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Supveme Gonrt of the Stde of Ilinwis,

CHARLES J. WILDER, Appellant,

V8.

WILLIAM F. DeWOLE, et. al., Appellees.

This is an action brought Oct. 15th, 1856, against the appellant as
endorser of two promissory notes, payable to the order of the maker. by
the holders, who derive their title by delivery merely, and without the
endorsement of the party from whom they were received (vid. the agreed
statement of facts hereinafter set forth, p. 35).

A demurrer was filed to the declaration, which said demurrer was
confessed, as to part of the objections alleged to said declaration. An
amended declaration was filed on Nov. 22d, 1856, to which said amended
declaration a demurrer was filed, on the ground that said plaintiffs had
not averred that notice of non-payment was given to said endorser, or
that said endorser had notice that a suit against the said maker would
have been unavailing. But said amended declaration was adjudged
sufficient, and said demurrer was overruled, with leave to said defendant
to plead. And afterward a plea was filed, denying that said notes were
in fact assigned to the plaintiff, which said plea was verified by affidavit.
And afterwards a motion was made to strike said plea from the files,
which said motion was granted. Whereupon a motion was made to
reinstate said plea on the files. And afterwards, and before said motion

.was disposed of) it was agreed to submit the whole case, on an agreed

statement of facts, of which the following is a copy, to wit : This cause is
submitted to the court on the following agreed statement of facts:

The notes on which the action was brought were made payable to the
order of the maker, and were endorsed in blank, and delivered by the
maker to the defendant. The defendant then endorsed the notes in
blank, without consideration, and delivered them to the maker, who then
delivered the notes so endorsed to one Moss, and Moss transferred them
by delivery, for a valuable consideration, but without his endorsement,
to the plaintiffs. The plaintiffs had no knowledge that the endorsement
of the defendant was without consideration, and all said transfers were
made before the notes became due. When the notes became due, the
maker was insolvent, and so continued to the time when the suit was
instituted, so that during that time a suit against him would have been
unavailing. The defendant had no notice of the non-payment of the
notes when the said notes became due. It is further agreed that the
defendant filed a plea authorized by the 59th section of the Practice Act
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Rev. Stat., 1845, 2 Purple’s ed., 821, and verified according to the
provisions of that act.

If upon this statement of facts the court shall be of opinion that the
plaintiffs are entitled to recover, judgment is to be entered in their favor
for the amount due on the notes, otherwise judgment is to be entered
for the defendant.

JOHN H. THOMPSON, Pif’s Atty.
GEORGE D. NOYES, Def?’s Atty.

And afterwards it was agreed that the following should be filed as a
supplemental and further statement of facts, in the words following, to
wit :

In addition to the agreed statement of facts upon which this cause is
submitted, it is further agreed and admitted, that the said blank endorse-
ment of the said defendant has been filled up by the said plaintiffs at
the time of submitting this cause to the court, with a special endorsement,
making the notes payable to them or their order, it being understood
and agreed that the defendant does not admit the right of said plaintifts
to fill up said endorsement without the endorsement of an assignee
intermediate between defendant and plaintiffs being proved.

JOHN H. THOMPSON, PIf’s Atty.
GEORGE D. NOYES, Defe's Atty.

And afterward, to wit, on the 30th of May, A.D. 1857, the said
Circuit Court of Cook County, on the above statement of facts, gave
judgment for the plaintiffs, from which said judgment the defendant has
appealed to this court that said judgment be reversed, because he says
that on the said record and said agreed statement ot facts judgment
should have been for the defendant.
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