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‘¢ Ohicago Post Company,” Printers, 82 Dearborn Street,

IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

—_— e ——

- Tmmwp Graxp Drvision— Aprin Tery, 1868.

-

WILLIAM LINTON,
Appellant, }
o2V APPEAL FROM THE SUPERIOR CoURT
Y I7 A~ oF CaIicaco.

Appellee. j

BRIEF AND POINTS FOR APPELLANT.

The only question in this case this: Can a widow, without

letters of: ﬁstratioﬁng aj ‘or taken out, sell on her own
s g

account and for her own henefit, the P al property belonging to the

estate of her deceased husband, who died intestate, and convey a good title
thereto to the purchaser, when there are unpaid debts outstanding against
such estate, and while the children and heirs at law of the deceased husband

are still living? The question is squarely presented, and if decided in the




“ttarant of letlers of administration, the legxgitle to the personal estate thereby

D varia g e rasentahvasl of &t Far s2q or disfmbhn.
‘g Vests in thexepresentatives of the cstgge, in trust for the‘ heirs or distribu
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negative by this Court, as we appreher
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6 will be, the judgment must be
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reversed.

Upon the death of the intestate, the legal title to his personal estate re-
mains in abeyance until an administrator is appointed. Fquitably it belongs
to his creditors and heirs at law ; but there is no legal title in any one. The
heirs at law cannot convey even an equitable title, because they have only an
equitable nterest in (not title to), the estate, and that equitable interest is
subordinate and secondary to the equitable interests of the creditors; and
the i)recise equities of neither can be ascertained, until, by the inter-

vention of the law, the estate has been administered upon. “Upon the

el ZFH, AT Lekiceld ST

=2

i

‘“tees and creditors of the estate.”
Cross vs. Carey, et ux, 25 Ill., 564,

rr s Vs

And the appointment of the administrator relates back to and covers the

intermediate space of time between the death of the intestate and the date

of such appointment. ==
See + Vol. Bouvier's Bacon’s Abridgement, p. 4.

Pl F T,

/ et
If, therefore, the legal title to the personal estate is vested only in the

7
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administrator, as the legal representative of the estate, it follows as a matter

of course, that he alone, through the prescribed forms of the law, can convey

Z
S

@ legal title. It may be admitted that when (as in Riley vs. Loughrey, adm., '\‘3

Le., 22 TUL., 99), there are no creditors, and no children of the marriage, the \ \

</

widow could convey a good title : because all the equitable interests in the

e

estate, in that—efise, would center re would be no one to contest

her righ % propert§,

d no ion the title of her vendee; by

he property.
Seates Comp., sec. 46, p. 1199.

the statute she woul e sole own
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But by that same statute, it is provided that intestates’ estates, “after all

g

« just debts and claims against such estates shall be paid—shall descend to

“and be distributed to his or her children, and their descendants, in equal #
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“parts.” I: the case at bar, there ave @reditors of the estate: there are
children of the marriage; there are other distributees of the estate—others
having equitable interests in the estate—equal to some and paramount to
others of the widow’s interests. She is not the administratrix of the estate;
she never had any legal title to the property, (cast iron pile hammer), she
sold to appellant. ~ All she owned was one, among several other equitable
interests therein. Suppose the appellant pays her for the property—what
protection is that to him, should an administrator be now appointed, and he
cited under the statute, (sec. 90, p. 1197), to appear before the Probate

Court, or should he be saed for the value of the property ? None whatever:

4 Bacon Abr., p. 31 and 32.
] 4 .
" ﬂ[mn_m vs. Gibson, 4 Fast R., 441.

- - - o,

The appellee cannot shield herself under the plea that she was acting
as an executrix de son tort, for she will not be allowed to take advantage of
her own wrong. The law, concerning executors de son tort, was estab-
lished only to prevent third pésons from being injured by the acts of one
who meddles with the property of an intestate estate, as if he were a lawful
executor or administrator, and not for the purpose of enabling such inter-
medler to sell such* property for his own advantage. A contrary doctrine
would enable irresponsible persons to sell the property of intestate estates
ad libitum, before the appointment of administrators, and sue for, recover,

collect and squander the sale money, to the injury of creditors and heirs.

4 Vol. Bowvier's Edition Bacon’s Abridgement, p. 32,
cited.

R & THOMAS,
Attorneys for Appellant.




‘¢ Chioago Post Company,” Printers, 82 Dearborn Streat,

~IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

Tomp Granp Drviston—Aerrin TEry, 1863.

-~

WILLIAM LINTON, ]
Appellant,
V8. APPEAL FROM THE SUPERIOR CoURT
; . or CaIicaco.
M. A. PORTER, -
Appellee.

APPELLEE'S POINTS AND AUTHORITIES.

This was a suit on a note for $40, given by appellant to appellee.

The only defence was that the consideration of the note was a pile ham-

mer, and that it belonged to the estate of deceased husband of appellee.
That no administration had been granted on estate of said dedeased.
That there were children living, and unpaid debts of said deceased.

The appellant should not defeat recovery on the note for the reasons

stated, because




-~

2
1st. There is no failure in whole or in part of the consideration of the
note. The appellant received, and still enjoys unmolested possession of the

property for which he gave the note.

" The possibility of appellant’s title being hereafter defeated by adminis-
tration of deceased estate, does not constitute defence to this suit. The
Court will compel him to pay his note, and when his title is defeated, his

remedy is ample against appellee, on her implied warranty of title.

2d. But it cannot be insisted that administration granted on the estate
of appellee’s deceased husband, could or would defeat the title of appellant,
for the npp.ellee, as widow, had the right to seleét the pile hammer as part of
her allowance under the statute, (Purple’s Zd., 2d %Z., page 1224, sec. 156
and 159), and by such selection the property becomes absolutely hers, free
from all claims against the estate of her deceased husband, and her sale would
give to appellant an indefeasable tifle. And .by selling the same she has
selected the pile hammer as part of her allowance. At least it cannot be said
that administrator will defeat appellant’s title, for the widow may select the
pile hammer as part of her allowance, and her warranty of' title would be a

strong inducement for her to do so.

3d. The selling of the pile hammer, and taking the note sued on, would
be good and binding on appellant, “for, guo ad hoc, she may beregarded as
an executrix, de son tort.’ A third party is protected in his purchases from
one acting in this capacity, for the law concerning executors de son tort was

established to protect third parties.
. ‘22 Ill., 99, Riley vs. Loughrey.

“Whatever is honestly done by one actin;;r in that character, and not
contrary to law, is binding between the parties.”
22 I, 99.
Cross vs. Carey, 25 Iil., 562.




3

In any event the appellant should not be allowed to defeat a recovery on
the note until he has tendered back the pile hammer to the appellee—other-
wise the hammer—Dby destruction or sale—may be placed beyond the reach
of any administration of said estate. Cextainly he should not defeatrecovery
on the note, and still retain the consideration thereof.

WARD, STANFORD & AKIN,
Attorneys for Appellce.
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‘“Chicago Post Company,” Printers, 82 Dearborn Street,

IN THE SUPREME COURT

OF THE STATE OF ILLINOIS.

Trmp Graxp Drvison— APRIL TEry, 1863.

- N

WILLIAM LINTON,

Appellant,
VS, APPEAL FROM THE SUPERIOR CoRuUT
< oF CHIcAGo.
M. A. PORTER,
Appellee.
ABSTRACT.

Transcript of Justice of the Peace.
Appeal Bond from Justice’s Court.
Cause submitted to Court for trial, and tried by Judge Van H. Higgins,

without a jury. ‘ Issues found for Plaintiff, and damages assessed at $42.40.

Motion for new trial by Defendant, in writing, on the ground and for the

reagons following, viz:

1st. Because the Court wrongfully rejected the evidence offered by the

Defendant, to prove want or failure of consideration of the note sued on.

2d. Because the Court improperly excluded the evidence establishing

a set-off offered by the defendant.




o

Page of
Record.
3d. Because the Court erred in excluding each and every item of evi-

dence offercd by defendant.

4th. Because the finding of the Court was against the layw.
14 Motion for a new trial overruled, and judgment entered for §42.40 and

costs. Appeal prayed and granted.

16 & 18 Bond filed, and Bill of Exceptions.

, EZOEPTIONS.

On the trial Plaintift oﬁ' the following note, and read the same in

evidence :

$40.00.  For value received, ninety days after date, I promise to pay Ms.
M. A. Porter only, the sum of Forty Dollars, payable at my residence in
= South Chicago, Wizt Lintow.

August 23, 1860, A. D. Witness, War, PorTER.

And thereupon, the Defendant then and there proposed and offered to

prove that the sole and on]y consideration for the giving of the said note was

19 the sale by the Plaintiff to Defendant of a certain iron pile hammer which
the said Plaintiff, at the date of said sale and the giving of said note, claimed
to have the right to sell and dispose of, but that said hammer was in fact, at
the date of said sale, the property of the estate of the deceased husband of
‘the Plaintiff; that the said Plaintiff had not at said date received letters of
administration thereon, nor had any letters of administration been granted

on said estate; that there was then living children and heirs of the said

deceased, and unpaid debts outstanding.




3
Page of
Record. .
No further evidence being offered, the Judge found the issues for the
Plaintiff, and assessed the damages at $42.40; to which finding of the said
Judge the Defendant, by his Counsel, then and thore excepted.
THE ERRORS ASSIGNED ARE
1st. The Court erred in rejecting the evidence offered by the
Defendant.

8d. The evidence oﬁ‘el'y the Defendant should have been received,

and the finding of the Judge and the Judgment should have been for the
Defendant.

WALKER & THOMAS,
Counsel for Appellant.
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STATE OF ILLINOIS, COUNTY OF COOK, SS.

———- >

@IN{;“;, lLefeote the Tanctable, the fudaes of the ufreriat Sawrl of Ghicaqe, within

and. fot the Lountu of fGock and Jtate of Sllinals, at a teqular Ferm of said Huperiar Baurt
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and Hixtu __,,_____,,% ———and. of the ,f/z([e/ze/u[erua af the fllnited Hlales af Smerica

the Glghtuy— -~ //

Present, The Honorable ;{',;,’,' %/ / [ L2z Clief Justice of the
7 i/ bupe/”wr Court of Chicago.

( / v / e

L fer J—/—,:* JLi22 Judges.

\_./ d \/ it 4 '.// " S

/
< 74

i/ga, /._,_ __:",'_‘_f,- ,/2/ £ / Prosecuting Attorney.

o ) ‘ Loplfaiy U Allig Sheriff of Cook County.
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