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APPEAL FROM COOK COUNTY COURT OF COMMON
PLEAS. ABSTRACT OF RECORD.

S
SUPREME COURT.
JAMES W. BORDEN,
JASON GURLEY,
TRUMAN WHITCOMB,
i : : Appelants.
. ! ' s
i 2 FRANCIS H SUTHERLAND,
. WILO SUES NY HIS NEXT FRIEND, &C.
Appellee,
This suit was commenced on the Chancery side of the Cook County
Cirenit Court, by the said Francis H. Sutherland against the said James W,
{ (. 3 Borden, Jason Gurley, Truman Whitcomb, William Wheeler and Elias B,
= ’Snﬂ:m-lam}, to redeem a mortgage alleged to have Leen executed by suid Elias
J ." | ] PR 1 = ’, .
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B. Sutherland, husband of complainant, to Truman Whitcomb, one of the de-

fendants:

The bill of complaint alleges that on the 21st of Oct. A, D., 1848, the

said Elias B, Satherland made un antenuptial agreement with the complainant,

-whereby the said Elins, in consideration of & contempluted marriage with the
complainant agreed that she should retain and have the exclusive control of the

sum of seven hundred dollars, being the money shehad received from the estate

of her former husband, then deceased, and that Elias shounld invest it in real

estate, and secure it for the use and benefit of complainant. That afterwards,

and while this agreement was subsisting, the complainant intermurried with
the said Elias. It is further alleged that ou the 6th of September, A. D,
1848, one Florinda Canda purchased ont lot 48, of the canal trustee's subdi-
vision of sec. T, town 39, range 14, east, aud sold three acres of said ount lot
48, septending on Lake street twelve rods, or thereabouts, to one William Jacks,
and gave to Jacks a bond for the conveyance of the same, upon payment of
the purchase money therefor. That afterwards, in the month of June, 1849,
Elias, for the purpose of investing t.h;a funds of complainant in real estate
purchased the interl.;s}; of Jacks in the east two acres of said three acres, for
$800, payable $200 Sept. 6,749; $160 June 1, 1850; $100 Sept. 6, 1850;
$200 IScpt. 6, 1851; $200 Dec. 1, 1862, in his own name, but in fact, for the
use and benefit of complainent, and that he made all the payments which he
made on said lot, out of funds belonging to complainant, and that he took an
assignment from Jacks, of the obligation executed to him by Canda; the obli-
gation and assignment, being marked as Exhibit “ A"  That on the 15th of

September, 1849, Elias paid $200 thereon.
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That on the 21st of May, 1850, Elias executed a deed of trust of said
property, to one William Wheeler, for the use of complainant, a copy of which
ig filed with the bill, and marked “ Exhibit B,” and that he, at the same time,
nupon a separate paper, attached to the obligation of Canda, nssigned said obli-
gation to Wheeler, which said deed of trust, obligation and assignment so

attached, was delivered to complainant.

The bill further alleges that on or about the 3d day of August, 1850, the ‘

said Elias having received, at divers times, during the thirty days next prece-
ding, of defendant, Whitcomb, various sums of money, amounting in all to $600;
which money was to be used in the business of brick making, for the joint
account of Elias & Whiteomb, and Whitcomb wishing to withdraw from snid
partnership, it was agreed between them that Whitcomb shonld bave this
money, and Elias should pay him interest at the rate of five per cent per month,
and Whitcomb, at the same time, induced Elins to give him a note for $300, as
interest upon this sum, with a power of atlorney to confess judgment; and that
on the 10th of Oct. 1850, judgment was entered upon this note for $300, and
execution issucd and levied upon a quantity of bricks, belonging to Elins, which
weresold Nov. 7; 1850, for $345; that said bricks were purchased at the sherifl’s
sale, by Whitcomb, and subsequently sold by him to one Morgan, the assiguee
of Sutherland, for $345, and $60 in addition, which Whitcomb claimed was
interest, accidelitnlljr omitted in the calculation, when the note was given. A

copy of the record of the proceedings in the note, is attached, marked Exhibit

i E'!!

That on the third day of Angust Elias execnted a deed of conveyance of

the premises purcliased by him as aforesaid, to said Whitcomb, which deed of
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conyeyance was signed and acknowledged by complainant, though she was not
u party named therein, and a copy of which is attached, marked Exhibit “F.”
That at the same time the assignment to Wheeler of the obligation made by

Canda was detached therefrom, and the obligation assigned by Sutherland to

Whitcomb. That this deed, though absolute on its face, wasintended as a secu-

s

that, at or about the same time, a writing of defensance was executed by

-

Whitcomb to Elias, a copy of which is attached, marked Exhibit " G;” and
, it is alleged that the sum mentioned in Exhibit * G.” $624, was the £600
1 = * \ 2 5 loaned by Whitcomb to Llias, and $24 which Whitcomb pretended to have
[ TN . \ paid. for arranging the papers; that at the time of the execution of said last
i E g
J '. mentioned, deed; then was due for snid premises to Jacks—
L September 6th, 1850, $100 |
i L “ 1851, 200 :
4 ’ December 1st, 1852, 200
) and to F. Cunrlu for the three acres purchased b;r Jacks, an acre of which
1 4 :
: lmcl been scrId to one Wurner— _
| o . September 6th, 1850, $143 42
1 “ o« 1851, 14249
I: . - -
i which, if paid by Sutherland, was to be deducted from his payments to Jacks, .
* and that at the time of executing the deed, Elias transferred to Whitcomb &
;_ promissory note given by George H. Pratt, ns the maker, to Elias, hemg in
| faet the property of complainant, and given for money loaned by her to Pratt,
| which note amounted to the sum of $255 94, due Sept, 1, 1850, and that on
3 the 8th of Sept. 1850, Elias paid to Whitcomb $50, as per receipt attached,
| marked Exhibit H.” .That on the 15th of Sept. 1851, Elias delivered to /

Whitcomb s note of Warner & Smith for $66 66, as per receipt attached, / ”
¢ - - i L *l
ﬁ
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marked Exhibit “1” That on the 21st of June, 1851, complainaut made a
further payment to Whiteomb of $20, as by Whitcomb’s note marked Exhibit
«K” a copy'of which is attached, and it is chatged that this is a payment, and
not a loan, and should have been a receipt for that sum, but that Whitcomb, for
somie dishonest purpose, executed the note. And it is alleged that Elias paid
to Whitcomb the further sums of $17 44 and $33—in all, making §50 44, Tt
is fartber stated and alleged that on the 20th of Oct. 1850, Elins nssigﬁcd the
the defeasance, exccuted by Whitcomb to him, as aforesaid, to one Benjamin
'Benn‘cé,.and that Bennet, on the 20th of June, 1853, assigned the same to
complainant, as appears from Exhibit ¢ T,” which is attached as a copy thercof,
That in the spring of 1840, Elias, as agent of complainant, took possession of
the premises, and that complainant and Blias have, since that time, continued
to reside upon them. That on or abont the 14th day of November, 1848,
Florinda Candn, conveyed, by deed of quit claim, all his interest in out lot 48,
to his brother, Charles Canda, and that subsequently, Florinda aud Charles,
by articles of agreement, made between them and Whitcomb, without consid-
eration, acknowledged and confirmed the sale of Florinda to Jacks, and the
assignment of Jacks to Canda, and covenanted with Whitcomb, s assigﬁcc
1-}1' ‘Whitcomb, that upon payment of thc.amount due to F. Canda, they would
convey the t.hreg acres to Whitcomb, a copy of which agreement is u.ttn!:hcd:,l
marked Exhibit “M.” That on the 27Tth of March 1852, the trustees of the
Tllinois and M':é‘higau canal, conveyed said out lot 48, to Charles Canda. It
is farther alleged, that subsequently, Whitcomb assigned the contract marked
Exhibit “M) to the defenﬂunt, Jason Gurley, who obtained a deed of convey-
inee of two acres of soid picﬁﬂses, from Charles Canda, and that snbsequestlj
Gurley conveyed to the defendant, James W. Borden. It is alleged tht thse
donveyances to Gurley, nnd'by Gurley to Borden, were without congidération,

and were made frandulently. And it is alleged that the defeasarico; beforo
2
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mentioned, from Whitcomb to Sutherland, was filed for record in Cook County

in the proper office, on the 18th day of Junuary, 1853, before any deed or as-

signment from Whitcomb had been made orrecorded, The defendants are each

required to answer, and there is no waiver of their answers under oath.

‘The defendants file their several answers under oath :

-The defendant, Jason Gurley, in his answer, disclaims all knowledge of
the antenuptial agreement between the complainant and the defendant, Elias
B. Sutherland, or that the complainant had any funds at the time of her mar-
riage with Elias. But he admits, upon information and belief, the sale by the
trustees of the Illinois and Michigan canal, to F. Canda, and the sale, by
IC:]IIC]:].. to Jacks, the purchase by Elias, in June, 1849, from Jacks, of what
was then supposed to be the eust 2 acres of the 3. acres, and the assignment to
i']lins, of the obligation from Canda to Jacks, but has no knowledge, nor has
he received any information, until the filing of the bill of complaint, that this
purchase was made with the funds of complainant, or on her account, or of the
éxecution of the trust deed by Elias to Wheeler, but alleyes that if any such
deed was executed, it was executed for the purpose of defrauding the defendant
and the subsequent purchasers of said premises. That he has no knowledge of the
advances charged to have been made in the bill of complaint; by Whiicom.b, to
said Elias. He admwits, upon information and belief, the execution of the deed by
Elias and complainant, to Whitcomb, and insists that whatever interest the
complamnut then had in the premises, she thereby conveyed it to Whitcomh
and his grantees. That at the time of the purchase by Lim from Whitcomb
as thereafter mentioned, he had no knowledge of the execution of the writing

charged in the bill of complaiut, to hnve been executed by Whiteomb to Suth-

[

FTN
r

e ———— T o e




P PR R B

f

erland, on the 3d of August, 1850; nor of any of the circamstances alleged
in the bill of complaint, to have attended or affected the execution thereof—
Nor has he any knowledge of the assignment of said writing, by said Suther-
land, to Benjamin Bennet, of New York; nor was he aware that complainants
had, or claimed to have, any interest in the premises therein described, and
insists that the possession of said premises, since the spring of ’49, lias been in
the possession of Elias Sutherland, and net of complainant, and he says he has
no knowledge of the several payments, alleged in the bill of complaint, to have

been made by Elias to Whitcomb,

.""He admits, npon information and belicf, that T, Canda, on, or about the
14th of November, 1848, conveyed by deed of quit claim, all his right, title
and interest in said out lot 48, to his brother, Charles Canda and, that
Whitcomb executed the contract, bearing date August 1st, A. D., 1850, s;.-it.l_1
Charles and Florinda Canda, referred to in the bill of complaint, and the
conveyance by the trusteesof the Illinois and Michigan canal to Charles Canda.
The defendant, further answering, says that on or about the 21st day c:f De-
cember, A, D., 1852, he, the defendant, supposing that Whitcomb and his
grantees were entitled to a deed of the premises described in the contract
made by Charles and F. Canda, with him, a3 aforesaid, and being informed by
Whitcomb tliat the amount due thereon had been fully paid, and that a deed,
conveying o clear and pnencumbered title thereto, would, upon application
being made, be given by the said Charles Canda, and it not being intimated
to him that the complainant or said Elias had, or claimed to have. any right,
title or intere.ah in or to said premises, or in any part thereof, the defendant
did, on that day, purchase of Whitcomb, all his right, title and interest in and

fo said premises, for the sum of $2500, payable 1-4 in four months, and the

T TR
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balance in one, twoand three years, from the said 21st of December. aforesaid,
and he then exeented and delivered to Whitcomb his four several promissory
notes for that amount, and that Whitcomb, at the same ti-me, delivered said
pgreement with Charles and F. Canda, to him, and also, at the same time,

executed and delivered to him the following memorandom in writing :

“In consideration of one dollar I hereby Iagrce to convey, h;jr ﬁsaignmcut.
of this contract, the premises dcscribed inlthe nccuﬁlpuuying cdntruct, for
Jt[le sum of two thousand, five hundred dollars, payable 1-4 in four mon'th's't-,
the balance in one, two and three years eqiml payments.

(Sigued)
T. WHITCOMB.

and that the contract and memorandum were then left with Mr. Judd & Wil-
Son; that necessary papers might be prepared for o more formal execution of
&aid dssignment and conveyance, and that subsequently and during the first
part of the month of January, a more formal assignment of said contract
wad endorsed on the back thereof, which was then executed by said Whit-
comby and that at the same time Whitcomb executed and delivered to the
defendants his deed of conveyance, whereby, for the consideration nforesaid,
he conveyed, remised, and relensed to the defendants all his righ, title, inter-
ést, claim and demand in and to said premises; and that the assignnient was
snbsequently, on the the 12th day of February, 1853, and the deed on the
14th day of February, same year, duly ncknowledggd by said Whitcomb;
that this purchase was made by him from .Whitcomb in goed faith without
any intention or.design on his part of defeating or defrauding the complain-
ants ag charged in the bill; and that he has paid to Whitcomb the full sum
of £625, on account of said purchase, and has secured tho payment of the

holence of said purchase.money, < He further says that subsequently and on

pup— ——— - - ——— I _—
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the 21st of February, 1853, Charles Canda and wife, under and in pursuance
of the contract between Charles and F. Canda and 8. Whitcomb, conveyed
to the defendants'by deed bearing date on that day, that part of said premi-
ses purchased by said Elias, and described in said last mentioned deed as,
Beginning at the sonth-east corner of said block, 48, on the north line of
Lake strect and running thence westerly on the north line of Lake street one
hundred and thirty-two feet, thence northwardly to a point on the north line
of snid block, to a point distant ome hundred and thirty-two fect from the

north-east corner thereof, thence east one hundred and thirty-two feet to the

snid north-cast corner of said block, and thence south on the east line of said:

block to the place of begiuning, which said deed was duly acknowladged and

recorded March 6, 1853.

He further says that on or about the third day of May, A. D. 1853, he,

in consideration of the sum of four thousand dollars, then paid and secured

to be paid to him by the defendant, James W. Borden, he sold, and by his
deed bearing date on that day, conveyed said premises to said Borden, which
said deed was duly acknowledged by defendant and his wife and recorded in
the office of the recorder of Cook ceunty, on the 4th day of May aforesaid:
and he says that this sale and conveyance was made to Borden in good faith

and for the consideration expressed in said deed, and without any intention or

_design on the part of the defendant to defrand the complainant or to assist

the said Whitcomb in®o doing; nor was he aware at the time he made said

gale and conveyauce that the complainant, or any one for him, had or claimed

to have any right, title, or interest, in law or equity, in or to said premises or-

dny part thereof.
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The defendant, James W. Borden, in his answer, admits upon information
i and belief, the purchase of the trustees of the Illinois and Michigan Canal;
the sale by him of three acres to William Jacks; the purchase from Jacks by
Iilias Sutherland in Juue, 1846, of what was then supposed to be the east
two acres of said three acrey, and the execution of the deed, a copy of which

d is annexed to the bill of complaint and marked Exhibit F,” by Elias and
|
1

e

complainant to said Whitcomb; that on the 14th of November, 1848, F, Cun-
da, conveyed all his right, title and interest in said block 48, to Charles Onii
dn; and that on or about the first day of August, 1850, Charles and F. Can-
da and S. Whitcomb executed the contract or agreement annexed to the bill’
; and that subsequently and on the ' i
27th day of March, A, D, 1852, the trustees of the Illinois and Michigan:

of complaint and marked Exhibit

Canal conveyed out lot 48 to said Charles Canda ; that Gurley purchased all
the right, title and interest of said Whitcomb in and to his contract or agree- it
ment with Charles and F. Canda, and that Whitcomb thereupon assigned

suid contract or agreement to said Gurley, and by his deed bearing date the '
21st day of December, 1852, conveyed said premises and all his right, title P
and interest therein to said Gurley, his heirs and assigns; but the defendant

knows nothing cf the time when said assignment and deed were exccuted,

except that the same bear date ]jecember 21, 1852; and he admits that on

the 11th day of March, A. D, 1853, Charles Canda and his wife, by Mahlon

D. Ogden, his attoruey in fact, conveyed said premises to Jason Gurley; and k

further answering, he says that on the 8d day of Muy, 1853, he duly and in |

tioned deed of Chnrles Canda and wife, and being as he is informed nnd be- i
lieves, the same premises purchased by said Gurley from said Whitcomb and
referred to in, said bill of complaint; that said purchase was made in-
good faith by him, and for the sum of four thousand dollars then actually paid

I

’ * good faith purchased of said Gurley the premises described in.said last men-
I

| and secured to be paid by him to said Gurley; and that said Gurley and his
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;wife, Sobrina, ‘then executed their certain deed of conveyance, whereby they
bargained, sold, conveyed, and confirmed said premises to said defendant, ks
heirs and assigns forever; and that the defendant ot being aware, and it not
having been intimated to him that any other person or persons had any riglit,
title or interest in or to said premises or any part thereof, purchased said

premises as aforesaid, and paid and seenred to be paid to said Gurley the just

.and full sum of four thousand dollars, the consideration expressed in said deed;’

and he expressly denies that at the.time of the conveyance to him ag afore-’

said, he had any notice, ' knowledge or intimation that the snid complainant:

or any other person for him had any right, title or interest, either in law or'
equity, in or to said premises or any part thereof, or that there was any out-'
standing equity of redemption on said premises, as charged in said bill of
complaint; and he expressly -denies that said conveyance was made to him
‘without consideration or with-any-design on the part of the defendant to

defrand or injure the complainant, or to assist the complainant or any othier

person in 50 doing.

The defendant in his answer disclaims all knowledge of any other of the
avermeuts or allegntions contained in said bill of complaint.

The défendant, Whitcomb, in his answer, disclaims all knowledge or infor-
mation as to whether the complainant was on the 21st of Oct, 1848, pos-
sessed: fu his own right of the sum of seven hundred dollars, and also as to the
ante-riuptial agreement alleged to have been made by and between said Eliay
and said complainant. But he admits that on the day of A.D.
1848 F: Canda purchased of the Illinois & Michigan canal, out-lot 3%, sec. 7,
Town 39, South of Runge 14 East, and that he subsequently gave to Wil-

liani' Jacks an obligation in writing fur'tho conveyance of three acres thereof
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to said Jacks, as stated and charged in said bill of complaint. He admits
that some time during the year 1849, Elias B, Sutherland purchased of said
Jacks his interest in what was then supposed to be two acres, from the East
side of said three acres, for the sum stated in said bill of complaint, and to be
paid for as therein stated, that the obligation from said F, Canda was therefora
assigned by said Jacks to said Sutherland; and he says that one acre from the
West side of said three ncres was expressly excepted and reserved in said assign-
ment, as having been previously sold to one Joel Wiant, and that the remaining
portion thereof, or that part of said three acres included in said assignmﬁnt,
‘would not exceed one and one-half acres by accurate measurement; and he
‘charges, upon information and belief, that said purchase was made for the
¢ benefit and solely on account of said Tlias B., to whom said assignment Wwas
* made; and he says that the assignment by Jacks to Sutherland was an abso-
Tute and unconditional ossignment, and-that the amount due said JTacks there-
‘for was treated by the defendants and Sutherland, at the time of the purchase
% of said premises thereinafter mentioned, as the individual débt of said Suth-
“erland. He denies all knowledge or information with regard to the convey-
ance charged in the bill of complaint to bave been made by said Elias B.
Sutherland to one Willinn.l Wheeler, in trust for the use and benefit of said
complainant, or of the assignment by said Wheeler of the contracts therein
referred to. He admits that prior to the 2d day of Aqgus[‘. 1850, the said
Elias had been sometime engaged in the businessll of hri[.:k:m-nkilng.iu the ;:it_y
of _Ghicnglo,land that the defendants had, from timtf to 'til:FlB., advnne_cgl to sr!i.d
Elias various sums of money, amounting in all to the sum of three hundred
dollars, ‘and the defendant says that prior o such advances, Elias rapl.'useuted
to him that the business of brick-making was a very profitnble business, and
that large profits could be made therefrom, and that he entered into & verbag

‘wrrapgement with said Elias, by which the defendant in consideration of the
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advances thereafter to be made by him, was to have and receive one-half of
gll the profits: which might accrue from said business, with the privilege of

withdrawing from said arrangement whenever he should desire to do so, and

that the advances were made by him to Sutherland under Lhis verbal o.rrn.nge—l

ment, and that on the 2d day of August, desiring to discontinue snid arrange-
ment, he with Sutherland, effected o settlement and adjustment gf‘ their re-
spective interests in said business, and that it was mutually agreed between
them that the said defendant should be allowed the sum of three hundred dol:
lars as his share of the proceeds and profits of said business, exclusive of said
advanees; and that said Elins, to secure the payment thereof, exccated his
promisory note for that amount, payable in thirty days from the date thereof,
and -exccuted his power of attorney uutllal'izi;lg the confession of judgment
therefor; and Le denies that said note was given for interest, or that there
was any agreement between him and the suid Elias by which he was to receiva
the usurious interest of five per cent. per month, for moneys advanced by him
to said Elias. He admits thet said note not being paid, judgment by cons
fession was entered for the amount of said note ; that execution issued, and
that a quantity of brick belonging to said Llias was s_dld for $345.; that de-
femip.nﬁ purchased the brick and subsequently sold them to Morgan for $845,
that being tllna amount of the judgﬁ:eui and costs ; but he denies that he
rece-iv-eﬂ from Morgx;.n the sum of six hundred dollars, or any other sum in
addition thereto. e farther says thaton or about the second day of Au~
erust, 1_850, the said Sutherland, aud complainant his wife, in consideration of
the sum of six hundred dollars, sold and cou\'gyed to the defendant, and his
heirs and assigns forever, the following deseribed premises, .to wit: that part
or portion of, oqt-jot forty-eight, in section seven, described as follnws-: conm-
mencing at the south-east corner of said out-lot 48, running thence west upon

Lake street 12 rods, thence north 40 rods, thence east 12 rods, thenee south,
e v ;

—
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to the pluce of beginning; it having been the intention of the said parties to'
convey the premises purchased by Sutherland from said Jacks; that said Elias
had no interest in a portion of the premises included in said description, and
that the true length of the east and west line of the premises in which said
Elins then had any interest was but 31% rods, and that there was but about 1%

acres conveyed by said deed to defendant. e admits that the three hundred

dollars advanced by him to said Elins formed a portion of the consideration’

money for said premises, but that the remaining portion thereof, to wit: the
sum of three hundred dollars was paid by the defendant to said Elias during

the month of August aforesaid, and he says that said conveyauce to him was

made in pursuance of a purchase of said prémises from said Elias in good-.
— S e

faith made by him, and lie denies that said conveyance was ever intended by,

——

the' parties thereto, or by either of them, as a mortgage, or as a security for:

the re-payment of any sam of money then due from the said Sutherland to

said defendants ; and he says.that all indebtedness theutofore due from said

‘————"qllt
Sutherland to the defendant, except the said sum of $300. for which judgment

was afterwards entered and exceution issued was thereby cancelled, and the
suid-Sutherland forever released and discharged therefrom; and he says that
the full value of the ;premises so conveyed to him as aforésaid, would not exceed
the sum of $650, or $700,—and he admits that Wheeler was not a party to
said'deed, for the reason that the defendant was not aware that the said

Wheeler, either in his 9wn right or as trustee for complainant, had any inter-

est in 8aid premises so conveyed to hini by said Sutherland, or that any other -

person had any interest therein, except said Canda, the said Elias and the said
complainant, who might have had a dower interest thercin; and he says that

Sutlierland; in and by'said deed of conveyauce, nssigned and’ transferred to

defendant: the obligation made by Canda to Jacks, and the said Satherland

therein and thereby” éovennnted thdt there bad Leen paid thereon thé sum of
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$284.85, and thal there was then due-thercon $284.85 to be paid, one-half \
hereof Sept. 6th, 1850, and one-half thereof Sept..6, 1852; and the said g

Elias then and thereby further covenanted to and with said defendant, that

upon payment of the said sums so due to said F', Canda, the said Canda would

well and truly convey and assign to the defendant, his heirsand assigns, a per-

Ty

fect, absolute and indefensable estate of inheritance in law, in fee simple, by
a good and sufficient deed of conveyance, and that said premises were then
free and clear of all former and other grants, sales, liens, leases and incum-

brances of what kind and nature soever, and that the defendant was not then

B e

aware that there were any other liens or incumbrances than there mentioned -1
in said deed, and that he relied in making such purchase npon the statements %
and covenants of said Sutherland contained in said deed. He admits that on f
the third day of August he executed to said Sutherland the contract or agree- t
ment mentioned in said bill of complaint, and therein designated as exhibit #“G.” E'

|

. But-he denies thatsaid contract was intended by defendant or said Elias

to operate as o defeaseuce or in any manner to interfere with or defeat the

T = e

conveyance exceuted by complainant and said Elias to defendant, but says

that the same was intended as an agreement on the part of the defendant to
A —— T
sell said premises to said Sutherland, and to have no other or different effect

S =
Jian is indicated and expressed in and by said agreement; snd he denies that

the sum of $624 was the $600 adyanced by defendant to Sutherland, and $24

—
which he pretended he had paid for expenses in drawing papers, as stated iu

T g g T
A T S T

2

—_—

said bill of complaint.
e ——

S e

He admits that at the time of said conveyance to him said several sums
of mouey were due said Jucks, ns stated in said bill of complaint, bat that

Sutherland then expressly agreed that he would pay and satisly the same, but

(fmeeadydl
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not doing so he, the defendant, on or about .the 18th day of October, 1852
paid to said Jacks on account thereof, $150, in consideration whereof said
Jacks, by his attorneys, agreed to release all his right, title and interest in and
to said premises; and he says.that of the sums of $284 84 due to F. Canda;
$116 was to be paid by onec Herman Warner, who then owned one acre of i
the premises included in said contract, being on-the west side of said premises,
and being the one acre referred to in the. assignment of suid Jacks to said

Sutherland, as baving beensold to Joel Wiant.

He admits that he received the note of Geo. H. Pratt, referred to in the
bill of complaint, but says that the same had been hypothecated by Suther-
land to one Stephen Bronson, to sccure the payment of $53, and that at the
re;qu‘esl;' of Sutherland defendant paid said $53 to Bronson, and received from
him said note, and retained the same as collateral secarity for the r-epayment
thereof; that on the 21st of Augunst, 1850, he advanced to Sutherland on ac-
count of said note the further sum of $50, the said Sutherland desiring him
to retain said note as o collateral security for the r-epayment thereof; aud
that he nlso_mnde the following payments for and on account of said Suther-

land and at his request:

Aug. 18, 1850,.cash to R. P. Sanders,............ SRl are $8 00

R . Dec. 21,1850, “ @ 2T R b Iy ....25 00
) . April10,1851, bal. of ac’t, ¢ .........eeeie..... 1800
July 21, 1851, note to NeeleF,evvrvnurrrarnenane vesee..24 25

Sept. 18, 1851, his ac’t due Qinn,. ... v vvvenssns. .. 21 00

Anounting in all to,..... S s e T .95 25,

t “

Which said sums were paid by said defendant on account of said Sutherland
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?
| and at his instance and request, the said Sutherland desiring said defendant :
!s to hold and retain said Pratt note until the same wus repaid to him; that [
4 neither of said sums has been repaid to him by said Sutherland or any part £
El . thereof; and that'he has applied the proceeds of said ‘Pratt note as he law- ?
z : fully mighf do, on account thereof ; and he denies that said Pratt note was Fl
_'1 given to him to provide him with funds for the payment of the amount due to r
:.‘ T Candag, ‘as stated in the bill of account; or that it had anything to do.with I
3 his purchase from Sutherland, ; ' li
F He further says that the maker of said note refused to pay the full ';
i amount thereof, on the ground that said note and another upfe of equal P
‘ ﬁmcdut was given to secure the payment of but 3400, ;Lnd that $50 of em.id= h
:f two notes was included therein for usurious interest, and the defendant wnsi ) i;
il . compelled to deduct and did deduct from the amount thereof the sum of $50, |
I:,: and only realized the sum-of $175 thereupon; and he denies that said note é
: was the property of complainant, but says upon information and belief, that i

the same was given for land purchased of said Sutherland by said Pratt.

‘He ndmits that in September, 1850, he received from Sutherland fifty
dollars, but saj"s ihat the same was handed to him by Sutherland for and on

account of Herman Warner, as appenrs by the receipt then given therefor.

He admits that September 1, 1851, he received the promiasbry_nol:e of
said Warner and J. C, Smith for $66' 1% but snys that it was handed to him

as a payment of balance of sums due from Warner to F. Canda.

"He admits that Sutherland paid so him $120 June 1, 1851, and says

that at the tinie He Teceived this sum he dzsired to have it endorsed upon his
5

e e e e
]
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contract for-the sale of the premises given by him to Sutherland, that Suth-

=

erland expressly declined having the same endorsed, alledging as areason that

.
—

the contract had been assigned by -him to Benjamin Benuett, of N. Y., to
secure the payment of a sum then due from him to Bennett, and it was uncer-

tain whether the contract would be returned to him, and that if it was re-

P ST e B TR T e e

turned and he should be able to pay the balance it might be considered as a

part payment thereon, and if not it should- be trested as a loan from Suth-

-
——

erland to defendant; and states as a further reason why it should not be en-

—

dorsed, that in case the balance was not paid then the sum so paid would be

- O

forfeited, according to the provision of the contract, and he therafore desired

that a note should be given therefor, and the defendant did thereupon, at the

request of Satherland, make and execute the promissory note referred to in ;
the bill of complaint, and at his request made it payable to complainant. i

That when the amount to be paid-on said contract became due and
% payable, the defendant applied to Sutherland and desired him to poy said
.l sum, but that Sutherlund expressly declined paying him the same, saying that

he was unable to do so, and that said premises might be considered as forfeited,
r . under and in pursuance of the provisions in said contract contained; and that
the defendant has since regarded said contract as forfeited and has frequently
g0 stated to said Sutherland and said complainant, but that neither of them
' until the filing of this bill of complaint made any objection thereto, but fully
£ l_ acquiesced therein; and he denies that Sutherln:;d paid to defendant $17 190,

in brick, or $33 in money, as charged in the bill oflnomplain't;

He admits that Sutherland entered into possession of the premises in
1849, and has since continued to occupy them, but denies- that he oceupied
a9 the agent of complainant. Admits that in 1848, F. Canda assigned all
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his interest in block 48 to O. Canda, his brother. Admits the execution of
the contract between the defendant and Charles and F. Canda, referred to in
the bill of complaint; and that the trustees of Tllinois and Michigan Canal in
1852 consigned said lot 48 to Charles Canda; states the contract for the sale
of the premises to, Gurley substantially as stated in Gorley’s answer; and that
defendant was not then aware nor had he received any intimation, nor does he
believe that Gurley was aware or had received any intimation that the com-
Plainant had or claimed to have any right, title or. interest, in law or equity,
in or to said premises or any part thereof; and that the sale to Gurley was
made in good faith, and was not made with the intention or design of defeat-
ing or defrauding the complainant; that said sale was for $2500, $625 of
which has been paid to defendant by Gurley, and that Gurley has secured

the payment of the balance of said sum.

A genernl replication was filed to the answers, and afterwards,
on the 9th day of April, A. D. 1856, at the Mnrch vacation term of snid
court, the default of Elins B. Sutherland and William Wheeler, was taken
in said court, and the defendsnts, Traman Whitcomb, Jason Gurley and
James W. Borden, by their solicitors, file in writing their objection to certain
interrogatories and answers thereto contained in the complainants’ depositions,

and it is therefore ovdered by the court that the first and eleventh objection

_of said defendants, viz.: to the third interrogatory to Reuben Taylor and the

answer thereto, and to the several bdirect interrogarories to Henry W. Clark
and the answers thereto, be overruled, and that all the other of said objec-
tions, to wit: to the eighth and ninth in the re-examination of Reui}en Taylor
and the answers thereto; to the third, fonrth and fifth direct interrogatories
to €. D. Fitz and his answers thereto; to the second direct interrogatory to
Thomas B. Dwyer and his snswer thereto; to the testimony of S, 8, Hays
with regard to the contents of letters; to the answers .givan by H. Warne,

s e T s T T o e R L M R T e A e e T F“-";‘u—‘--
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to the eighth and ninth interrogatories in his examination resumed; to the
fourth interrogatory of Stephen Brunson and his answer thereto; to the whole
of the testimony of Elias B. Sutherland; to complainant’s exhibits, lettered
from B. to 2, baing' bills for merchandize; to the ninth interrogatory to J.
Dwyer and the answer thereto, and to the tenth interrogatory to H. Warner
and the answer thereto be sustained, and that said last' mentioned portions of
said depositions and the whole of the testimony of E. B. Sutherland be struck

vut, and the same shall not be read as testimony in the cause.

And afterwards, to wit: on the day and year aforesaid, the rause coming *
in to be heard upon the bill and answers given said court to the replication
thereto, and upon depositions talen in said cause, and upon depositions of wit-
nesses examined in open court, to wit: the deposition of James G. Braddy,

who testified that ke was surveyor, and had surveyed the premises described

‘in the deed from Whitcomb to Gurley, and being part of lot 58 ,and being the

premises hereinbefore described, and found the same to contain one acre and

73 of an acre, and that he did not include any iwrtion of Lake street in this

survey, and that he should thinlk, from a rough calculation, that , of an acre

‘had been taken from this portion of said lot 48, for said street.

And thereupon counsel for the complainant as well as for the defendants,

'Wl\itebmb, Gurley and Buden, having been heard, it was ordered adjudged

“and decreed by snid court as follows:

1st. That the deed of Elias B. Sutherland and Francis H. ‘Sutherland
dated in thé beginning thereof, Aungust 1st, 1850, and at the end August the
2d, 1850, and ackrowledged the fifth day of Augnst, 1850, by which was con-

L]

R — e

T —————
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veyed to Truman Whitcomb, the interest of the said grantors in all that part

Tl S
—,

or'portion of out lot No. forty-cight, (48,) in the Illinois and Michig;m canal

trustees’ sub-division of section seven, (7,) in township thirty-nine, (39,) north

N e

of range fourteen, (14,) cast, deseribed as follows, to wit : Commencing at the

e

sonth-cast corner of said out lot forty-eizht, (48,) running thence.west upon

Lake street twelve (12) rods, thence north forty (40) rods, thence cast twelve

e e

(12 rods to the enst line of said out lot forty-cight (48), thence sounth upon i
said east line of said out lot forty-cight (48), to the place of beginning, and 'i
the assignmcnt.‘ to said Truoman Whitcomb of the coutract then held by said i
Elias B. Sutherland, for the conveyance of the same premises to him as E
F assignee of William Jacks, togcther with the articles of agreement of said 1
f: Truman Whitcomb with said Elias B, Sutherland, besring date the third day :‘
H of August, 1850, for the reconveyance to said Sutherland of the same prem- t
! ises, upon the payment by him, said Elias B. Sutherland, to the said Truman '_;:
Whitcumﬁ, his attorney, exeentor, administrator or assi ans, of the sum of six f
h'l:lDdl‘Elj and twenty four dollars, on or before the third day of Augusy, A. D, |

1851, with legal interest, and the performance of other covenants constituted

a mortgage by the said Elias B. Sutherland and Frapces H. Sutherland, to
secure the payment to the said Truman Whitcomb of o debt before that time

existing.

2nd. That the complainant, Frances H. Sutherland, has succeeded to

~ all the fighis of the S;Lhid -Elins. B. Sﬁtllerlnnd in the snid premises, and the
equity of redemption of that portion of thesaid premises described as follows,

to wit: That part of out lot number forty-eight (4%) in the Canal Trustees’

sub-division of section seven (7), in township thirfy-nine (89) north, of range

fourteen (14) east meridian, bonnded as follows: Beginning at the south-enst

corner of said out lot forty-eight, on the north line of Linke street, and running
o 2 .

Staceaegy
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thence westorly along said north line of Lake streét one hundred and thirty< ﬁ

two (132) feet, thience northwardly to a point in the north line of said ont lot
distant ono hundred and thirty-two (132) feet from the northi-east’ corner of
said out lot, and thence south on the east line of said out lot to the place of

beginning, is her separate property and estate by virtue of an assignment to

R

her of said contract, for reference as executed by and between said Whitcomb

and Sotherland, as aforesaid.

3crd, That the defendauts, Jason Gurley and James W. Borden, aro
pmchasera with notice of the Tights of the complainant, Frances H. Suther-
land; and thereupon the defendant, James W, Borden, further proved the
payments by him on suid land, of State, county and city taxes tor the years
1858, 1854 and 1855, as also certain assessments made by the city of Chi- J

cago, in all amounting to the sum of three hundred and thirty-uine dollars and

twenty-nine cents ($339 29).

It is ordered, adjudged and decreed that the complainant, Frances H.

e S SREREES L WS SS s e U e e S -y T . Fids R _
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Sutherlund, do pn'y into the hands of the master in chancery, S. C, Paine

B e e i e e S

Freer, within four months of the date of this decree, the amount of said mort-

gage debt, which is hereby adjuged to be the sum of $
with interest thereon to be computed from the date of this decree, at the rate

e

of six per cent. per annum, together with the costs of the said defendants of

this suit, the said payment to be held by the said master subject to the fur-

ther order of this court, and to be paid to such or one of the said defendants,
who may appeur to be entitled thereto, and that upon payment of said sum
and interest into the hands of the said master within the time aforesaid, then

the said defendants, Blias B. Sutherland, William Wheeler, Truman Whit-

e s i
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comb, Jason Gorley and James W. Borden, shall convey o the said complain-
ant, Frances H. Sutherland, or to her heirs or assigns forever, all of their res
pective interests in the last described portion of the snid mortgaged premises,
free and clear of all incumbrances done by them or any person claiming by,
from or under them respectively, and in the event of their failure so to do
within ten days after the time of the payment of the said mortzage debt and
interest ns aforesaid, then the said master in chancery shall execute and
deliver to the said Frances H. Sutherland, her heirs and assigns, a deed con-
veying to her, her heirs and assigns forever, the said last described portion of
said premises,.to wit: That part of out lot number forty-eight (48), of the
Canal Trustees’ sub-division of section seven (7) in township thirty nine (39)
north, of range fourteen (14) east of the third principal meridian, bounded as
follows: Beginning at the sonth-east corner of said out lot forty-eight (48),
on' the north line of Liake street, and running thence westerly along said north
line of Lake street one hundred and thirty-two (132) fect, thence northward
to a point on the north ling of said out lot, distant one hundred and thirty-
two (132) fect from the north-east corner of said out lot, and thence south on
the cast line of the said out lot to the place of beginning, and all the right,
title and interest ﬁf each o-i' the said dcfendunis in the some. DBut in default
of the said complainants paying into the hands of the snid master in chancery
the said sum of money, with said interests and costs, at guch time as aforesaid,
it is ordered that the said complainant’s bill as against the gaid defendants, do
from thenceforth stand dismissed out of this court, with costs, and that the

said defendants have execution therefor.

To which decree and every part thereof, the said defendants, Truman
Whitcomb, Jason Gnrley and James W. Borden, except and pray that their

exception may be entered of record, which is done.

et e,
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3 e The following ure the depositions taken in 1854, which were read upon
i‘i the hearing of said cause:

On the part of complainant the deposition of Reuben Taylor, who said
he was acquaiuted with complainants but not with the defendants; liad been
in Chicago since 1839; had followed tenming most of the time; thut he was
L ulcquaintull with the east two acres of out lot 48, and lived on the opposite
»;side ol the street adjoining since 1841, and that the two neres with the im- |
{ provements, in August, 1850, was not worth less than $2,000; that he did

not include the streets in this estimate, and was not aware that the streets |

was attached to this lot since the sub-division by the Canal Trustees, and that

. B. Sutherland haos been in possession of these premiscs since 1850. He
further states that he is at present a land agent. In his cross examination he
states that he commenced the land agency business about two yearsago. He
says he has no correct knowledge of any land being sold there prior to May
i, 1850; that he purchased one-half acre of Mr. Doyle about o year ngo;
that in 1842 and 1843, lands were sold in the vicinity of this let, and he

judges of its value by what he wonld have taken for his own similarly situated.

JOHN ROGERS,

[ 3 Who states that he had a conversation with Whitcomb in June or July
of 1850. Whitcomb spoke about making brick with Sutherland; he said he

was about going into the business with Sutherland; I had a conversation

e
"
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with Whitcomb in his office; I desired him to endorse a note for Sutherland,
which I held for s cargo of wood; he refuszd to endorse, saying he had ad-
vanced all the money to Sutherland he was going to; I asked him if he was
a partner with Sutherland; he said he was not; I dou't think there was any-
thing said in either of the conversations about Whitcomb’s having loaned
Sutherland money, except when 1 called upon Whitcomb to endorse Suther-
land’s note; then I asked him if he was in partnership with Sutherland, and
he said he wsas not but had loaned or advanced him money; I cannot tell ex-
actly when the conversation was; it must have been in September or October

of 1850; I don’t think he stated the amount he had advanced to him; I can-

not state the words he used except that he had loaned and advanced him.

money and was anxious to get it back.

7. J. McGILVRA.

“I was present at o conversation at Mr. Hayes' office between Mr. Hayes
and Mr, Gurley, in relation to the piece of ground on which Mr. Sutherland
was then residing; Mr. Gurley was talking about commencing an action of
ejectment, or had commenced one, I am not certain which, azainst Mr. Suth-
erland; in the conrse of that conversation I think My, Gurley remarked that
he would like to settle the matter as he thought Mr. Sutherland had better,

or he, Gurley, wished he would, give up the premises; I think he stated in

that conversafion that he, Gurley, thought he had a good title to the land
(
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as a purchaser from Mr. Whitcomb; Mr. Hayes, in reply to these statements,
said that he, Mr. Gurley, was aware of the fact that Mr. Sutherland held a
bond for a deed to these premises from Whitcomb, at the time of Gurley’s
purchase from Whitecomb; Mr. Gurley said he did know the fact; I think he
remarked then or shortly after that he did not consider said bond of any bind-
ing obligation; that he considered it forfeited; I think he said for non-pay-
ment; there was a conversation then followed between Mr. Guarley and Mr.
Hayes in relation to the validity of the bond at the time of Gurley’s purchase;
I don’t recollect definitely what that conversation was, except that it wasupon
that question; Mr. Hays again remarked to Mr. Gurley that he considered
Mr. Gurley standing in the same position with Mr. Whitecomb, for the reason
that he knew of the existence of this bond; the fact was mentioned, either at
this time or prior to that, that Mr. Sutherland was ocenpying the premises
at the time of his, Gurley’s, purchase; Mr. Gurley replied that he did not
know of the existence of this bond at the time of his purchase; Mr. Hayes
then remarked that previonsly, and in the same conversation, he had admitted

that he knew of its existence; Mr. Gurley then denied that he had made such

an admission; Mr. Hayes then appealed to me to know whether Mr. Gurley
had made such statements; I told him what my understanding of the matter
was and there it ended. In his cross-examination witness says Mr. Gurley

insisted that he had not stated to me, Hayes, that he knew of the existence of

the bond at the time of his purchase from . Whitcomb,

J
§
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MRS. ANN M. BRADT.

I am acquainted with complainant; was acquainted with lier circnm-
gtances before her marriage with Sutherland; I knew very near the amount of
property she owned at that time; it was, I believe, between six and seven
hundred dollass; I don’t know the date when it was paid to her; she had &
payment in July, 1849 of $200; ghe had one payment of $130, about 2 years
ago; I think I have paid the balance in receipts from time to time, but can’t

say when; T am her sister.

0, D, FITZ,

Iam n.cqunin_téd with comiﬂnin{mt; she married the defendant, Suther-

Jand in the fall of 1841,

HENRY WARNER.

I had o conversation with Whitcomb; can’t tell the year; in *48 or ’50;

don't recollect anything sbout the onversation; I think X had a conversation

.

JARLL3~E ﬁ: ;
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with him in 1851, in relation to his business with Sutherland; Whitcomb said
that he and Sutherland talked of going into the brick business, but that he
did not like Mr. 8's way of doing business, and I understood him to say that
he bad let him have a certain amount of money; after he changed his views
about the brick he let. him have it as a loan, as I understood; he then
talked about the property; he said he did not want the property, but he said

he should not see Mrs. Sutherland suffer; it is my impression he said he had.
loaned $600.

SAMUEL M. WARNER. « 4

Cie ™y T

I can’t say that it was in 1853; it may have been two years ago; I

—

bought o note held by Mr. Whiteomb; I think the note was made by George

H, Pratt; T can’t say by whom it was endorsed, or to whom it was made pay-

able; it was for $225 or $250, or thereabouts; I don’t recollect distinetly
what Whitcomb said; I know he told me how he got the note; that he had
loaned Mr, Sutherland some money, but don't recollect what the conversation

was; I satisfied the note,

On his cross-examination he says :

I think Mr. Whitcomb said the note had been hypothecated to Mr.
Bronson, nniﬂ that he had paid the amount for which it had been hypothe- .

Y A 1 1
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cated; I have been told by Sutherland and Pratt that the note was given on

account of land purchased of Sutherland by Pratt; I can’t say how much I

% gave Whitcomb for the note, but I think $50 or $60 less than the full; it was
stated that there were two notes given for $400, and the balance, $50, was fot

usury, and these were the grounds of my objecting to pay the full amount.

o

b SIMON DOYLE.

I have been acquainted with Mr. and Mrs. Sutherland since 1849,

|

4

3 1

) Question. Do youreccllect of having a conversation with Mr. Whitcomb, : q
one of"the defendants, some time in the year 1853, at Mr. Ogden’s office, rel- 3
ative to his dealings with the complainant and Mr. Sutherland ? If yea,

state what the conversation was and time that it ecenrred,

. Answer, - I think it wasin April, 1858. The conversation came up be-
X tween Mr. Whitcomb and myself in relation to the property he was about
obtaining & deed for. I observed at the time that he ought to de what was right

.'.‘ by the woman; the conversation came tp in regard to an interview.he had

had with Mrs. Sutherland, and from what I gathered from the conversation,

he took some exception to what she had said at their mecting; at that time

\ ! I observed that he onght to do what was right with the woman; that was

J\ o about all upon that subject T think; Mr, Whitcomb was then about obtain-
i )\ y B
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h ing & deed for the land that Sutherland now lives on, dbout two acres off the
a east side of lot forty-cight, in the Canal Trustees’ sub-division of section seven;
; I suppose I was acquainted with its value; I owned one-half an acre imme-
i diately west of this on the same lot; I should think the land was worth $2,000
| in August, 1850.

i

J. BRUNSON,

I had one or more notes made by Mr. Pratt, for $225, left with me by
Mz, Sutherland, as securities for loaned money; the amount loaned upon one
note was paid and the note taken out of my possession by Mr. Anderson; it
was delivered by me to Mr. Anderson at the request of Mr. Sutherland; T
think it was in the spring of 1852; the date and maturity of the note I have

e e

forgotten; it was secured by & mortgage as well as by some other notesin my

possession; I have forgotten what disposition I made of them; I think Mr

—e—ren

Whitcomb asked me if I held such a mortgage; I answered I did; he re-
quested me to retain it for the benefit of all notes which it was given to secure
or for his own pnrticuhir note; I think it wns a note for $225; I don't know
that I saw it; Mr. Whitcomb told me it was given by Mr, Pratt to Mr. Suth -

erland for the same amount as the one which I had, which was §2235,
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CROSS EXAMINATION.

Question. - Did you not have the note referred to in your answer to
the last interrogatory, in your possession in 1850, in previous to the year 1852,
and had it not been hypothecated to secure the payment of money loaned by
you, and did not Mr. Whitcomb pay the amount or some portion of the amount
for which it was hypothecated ?

Ans. It might have been in my possession; I do not remember; I shall

have to make the same answer to the balance of the interrogatory, I don’t

remember,

HENRY W. CLARK.

I am acquainted with the complainant, and with all the defendants, except

defendant Borden.

Int. 2, Do you remember of hearing & conversation between Mr. and Mrs.
Sutherland, in reference to an agreement or understanding that existed between
them prior to their marriage! If yea, state what that conversation was, and
whether or not you drew a deed to carry into effect that contract ?

-y

RSN, ol 5 i T




I ——

ety Vastle o Fa

B e s T TV e AN « LN RSALENTSEG NN T B TR

32

Ans. Some time in the month of May, 1850, Mr. and Mrs. Sutherland
called together at my office and stuted that when Mr. Sutherland married Mrs.
Sutherland, she had money of her own which she had received from the estate
of her former husband, and that since her marriage with Mr. Sutherland he
had used that money, with her consent, to make a purchase of some renl es-
tate on the west side of Chicago river, and that there was and had been an
understanding between them that she should be secured so that no contingen-
¢y of business on the "part of Mr. Sutherland would affect her interest, and
advised with me what course it was mecessary to take to carry out that ar-
raugement.  Mr, Sutherland having taken the title to said real estate in his
name, I advised them that Mr, Sutherland should convey said renl estate to
some responsible person, for the use of Mrs. Sutherland and her heirs; aud
about that time or soon after, I drew a deed of trust of said land, which was
executed and acknowledged before me, The paper now shown to me, marked
Exhibit “C,” is the deed of trust then executed,

.-

be part of witness’ answer to the last interrogatory giving conversation

T

between Mr. and Mrs Sutherland and witness, objected to. Objection over-
ruled by the court, and the same was read in evidence on the hearing, on the
part of the defendants,

MAHLON D. OGDEN was called,

I am ‘one of the grautors named in the power of attorney now shown to
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me; defendants offer in evidence and have attached to deposition exhibits

e —

wPrugr Ry «@r «H”and “I;” I am and was in 1850, acquainted with

the premises described in defendant’s exhibit “E;” T was scquainted with

!
i
II
| their value in Angust, 1850; should think they wera worth $200 per acre; ,rl
| .
my means of becoming acquainted with their value were—I was agent of Mr. E
Canda and had care of his property, o “part of which was block 48; I had L
oceasion to know the value of property us I was selling some in that vicinity; E

“ I Liad then resided in Chicago fourtcen years; the market value of these

premises for two years previous to August 1, 1850, had not advanced more

o e e s

than $50 per acre; there is 1 ‘and 22 of an acre in the premises deseribed in de<
Rl i
_ fendant’s exhibit * G : .#
. |
]
11
. !
; .
FELIX F. CARDA,
4
;
S "
Iam the son of Florimond Cands; I have been acquainted with the
premises in question from the time my father bonghs them to January 1,
1851; I am acquainted with E. B. Sutherland; I do notknow that he resided
; j on said premises during the winter of 1861; I saw Mr. Sutherland at our ; !
i house in Chicago, in the spring of 1851; Mr, Sutherland then told me and

my father that he had sold to Mr Whitcomb this land, and wanted my father
to get o deed from my uncle to convey this land to Mr. Whitcomb; during  »
the spring of 1851 Mr. Sutherland came to my [ather’s house twice and mnde

the same request,
9
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H. R. BTEBBINS.

The paper now shown to me marked defendant’s exhibit *“2,” is in my

hand writing; it was executed in my presence; according to the best of my |
|

recollection it was executed at its date; I have no means of recollecting when
it was executed but from the paper itself; I thiok Mr. Gurley was present, ; |
Mr. Whitcomb, Mr, Ritchie, o clerk In our office and myself; the eontract |

referred to in defendant’s exhibit * 1,” was left with me at the time of the ex-

e (g Wi

ecution of the memorandum, and I feel very positive that the contract marked

defendant’s exhibit “F,” is the contract referred to in his defendant’s exhibit

«Jy 1 drew the deed marked defendant’s exhibit *H,” but at what time I

only know from its date. o

a WILLIAM B, EGAN.

1 was acquainted with the vulue of real estate in Chicago and vicinity
in the year 1850; was tolerably well acquainted with the value of land in the

east part of section T, town 89; Xshould say that the east part of lot 48, in
gection 7, was worth $200 per acre in 1850; my means of knowledge was I

was o frequent purchaser and watcher of the land sales, and examined the rel-

ative value of every block in that section,




T A

35

WILLIAM WHITNEY. ;

\ I was acquainted with the value of real estate in Chicago and vicinity
in 1850; my means of knowledge were by attending sales by the canal trost-

ees, and from private sales by individuals; was acquainted with the value of

lands in the east part of block 48, section 7, town 39; should think land in

et e

that block was then worth from $150 to $175 per acre.

V. C. TURNER.

s B

I was, to some extent, acquainted with the value of real estate in Chicago,
and vicinity, during the year 1850; I was then purchasing on my own and
others account; I have a general impression of what lands were then worth in
the east part of section T; my impression is that land in block 48, section T,
was then worth from $150 to $200 per acre.

fizeea=ns \
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JAMES H. REES.

I am engaged in the real estate business in Chicago, and have been so
eugaged, more or less, for the last 20 years; I was acquainted with the value
of real estate in said city during the year 1850; 1y means of knowledge were
in being engaged in the business at that time, and attending public sales; I
was acquainted with the value of Jands in the east part of section 7, town 39;
land was worth by the acre, in the easi part of block 48, section 7, at that
time, $250 per acre; my Judgment is principally formed by a sale of block 11,
section 17, about helf a mile nearer the center of the city than block 48; it
sold at $300 per acre; this sale I\'i-'ns made _eight months earlier that Angust

1, 1850; the rate of increase during these eight months, of land in that vicinity, i

was abont 25 per cent. |
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BY COMPLAINANTS.

PETER PAIGE.

1 have o general knowledge of the value of real estate in the east part
of block 48, sec. T, town 89, in August, 1850; I shounld say it was worth
from $700 to $1000 per acre, at that time.

E. H. CASTLE.

I knew something of the value of the east part of block 48, see, 7. in
August, 1850; my opinion is that it was worth $1000 per acre.

A. €. WOOD.

I think I was acquainted with the value of lands in the east of block
48, sec, T, in August, 1850; my means of knowledge was in having ground
in the immediate neighborhood, and selling; I should think the east part of
block 48 was worth, at that time, with the improvements, from $700 to $800;

my judgment is based on its value on canal terms. .
10
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‘BY DEFENDANTS,

JAMES H. REES, Re-called,

The difference betwecn the cash value of real estate in Chicago, in 1850,
and its value on canal time, was from twenty to twenty-five per cent, in my

opinion,

E. 5. PRESCOTT.

I have an opinion about the value of property in the east part of block
48, section T, in August’ 1850; judging from the canal sales made in the
neighborhood ;f that block in the spring of 1850, and the annusl rise of pro-
perty during that season, I shonld regard the property named worth $250 per .

acre.

The following Exhibts were attached to said deposition, and read in

evidence, by agreement.
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COMPLAINANT'S EXHIBIT “A.”

FLORIMOND CANDA TO WILLIAM JACKS.

Agreement.
Crrcaco, Sept. 6th, 1848.

This certifies that William Jacks has this duylpmchased of F. Canda,
three acres of land, in lot No, 48, see, 7, town 39, n range 14 east, as laid
out by canal trustees, septending on Lake street twelve rods or thereabouts,
for the sum of five hundred, sixty-nive and 3, dollars, and that he hus paid
toward the same the sum of one hundred and forty-two «  dollars,
being one quarter of said purchase money. And also twenty-five i3, being one
year’s interest in advance, on the residue of said purchase money. The said
Canda has also received from said purchaser his three several promissory notes
for four hundred, twenty-seven and i3 dollars, equally divided, and becoming
due in one, two and three years from date, with interest at six per cent per
annum, payable annually in advance. And that upon the full payment
of said promissory notes and the interest thereon, promptly, according to their
tenor and effect, the said purchaser will be entitled to receive from said Canda
a good and sufficient deed of said three acres, but in case of o failure on the
part of said purchaser to pay such interest, or the residue of such principal,
within twenty days after the same, or any instalment thereof, becomes due, he

shall forfeit said land and all claim thereto, and all payments'made on account

thereof.
——
F. QANDA. { SEAL. I»
——t
Witness,

H. R. PEARBON.

Pl == s TR - e R R e —
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COMPLAINANTS EXHIBIT «B.”

WILLIAM JACKS TO ELIAS B. SUTHERLAND.

. Assignment.

* For a valuable consideration to me paid by Elias B. Sutherland, his heirg
and assigns, I do hereby assign to him the within contract executed by F,
Canda, and all my right and interest in and to the land therein deseribed,
with the exception of one acre of the west side of the same sold to Joel Nians,
in consideration whereof the said Sutherland hereby agrees to pay to me the
sum of eight hundred dollars, as follows: Two hundred on the 6th (68) Sept.
1849, one hundred (100) dollars on the first June, 1850, and one hundred
dollars on the 6th Sept., 1850, two hundred dollars 6th Sept., 1851, and two
hundred dollars the first December, 1852, with interest on each payment as
the same becomes due and payable, the said Sutherland hereb_y reserving the

right of making the payments on the within contract to F. Canda, and deduct-

ing the amount thereof from the payments herein to be made to me.
WILTIAM JACK. { L.S. }

In presence of
GEO. MANNIERRE.

No. 28,620. TFiled June 26, 1849. Recorded in Book No. 30,
page 412.
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COMPLAINANTS EXHIBIT «C.”

This indenture made and entered into this twenty-ninth day of May, in
the year of our Lord one thousand eight hundred and fifty, between Elias B-
Sutherland, of Chicago, Cook county and State of Illinois, of the first part
and William Wheeler of the same place, of the second part, witnesseth, that
the said party of the first part, in consideration of the sum of seven hundred
dollars to him duly paid at and before the ensealing and delivery of these
presents, and in further consideration of the trust hereinafter mentioned, has
granted, bargained and sold, and by these presents does grant, bargain and
s‘ell and convey to the said party of the second part, and assign all right, title
interest, claim or demand whatsoever of the party of the first part, of, in and
{0 a certain contract for deed executed by F. Canda to William Jack, dated
December 9th, 1848, and assigned by William Jack to said party of the first
part, for two acres of land in lot No. 48, section T, town 39 north, range 14
enst, os laid out by the Canal Trustees, which contract and assignment are
recorded in the recovders office of Cool counuty, Illinois, June 26, 1849, iun
book No. 30, page 412, and also all buildings and improvements situated on
said two acres, which may lereafter be made by said Canda, his heirs or as-
signs, said deed, when made, to be made to said party of the second part, sub-
ject in its operation in all respects to the provisions of trust herein recited.
The said two ncres being the samethat said party of the first part now resides on
{ohave and to hold the same with the appurtenances, to the said party of the
second part, und his assigns forever, in trust for the following purposes, to wit:
For the use and benefit of Frances Helen Sutherlund, wife of Elias B. Suth-
erland, to pay the rents, issues and profits of the said premises to the eaid

Frances Melen Sutherland, or to such person or persons as she in writing shall
11

A Mhecke .




S I e U

- ——— e i il e

direct, for her sole and separate use, aud at the death of the said Frances
Helen Sutherland, then to the use of such person or persons. and for such
estate, estates or charges, as the snid Irances Helen Sutherland, by her last
will and testament in writing, or any writing purporting to be her last m'll
and testament, shall give and devise snid premises. The said Frances Helen
Sutherland to have the sole powef to give and devise the said premises to
whomsvever sl;u may direct and choose, Dut reserving and conferring power
of said party of the sccond part to sell and convey said premises by good and
sufficient deed, in case said Frances Helen Sutherland, her heirs or assigus,

should so order to be expressed in writing.
.

In witness whercof I have berennto set my hand and seal, the day and

year above written,

ELIAS B. SUTHERLAND, { I s.}

—_—

In the presence of
HENRY W. CLARK.

STATE OF ILLINOIS, )
Cook County,

I, Henry W Clark, a Notary Public in and for said county, in the State
aforesnid, do hereby vertify that Elias B. Sutherlund, who is personally known

to me to be the snme person whose name is subseribed to the annexed trust
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deed, appeared before me this day in person, and acknowledged that he had

signed and sealed and delivered the said instrament of writing, as his free act

and deed for the uses and purposes therein expressed.

Given under my hand and official seal, this first day of June, A. D. 1850+

wla_, HENRY W. CLARK,
T s.}
{ —_— Notary Public.

COMPLAINANTS EXHIBIT “0.”

For value received I hereby sell, assign, transfer and set over unto

William Wheeler all my right, title and interest to the attached contract, as
assigned to me by William Jacks, for two acres of land described in said as-
signment, in trust in all respects according to the conditions and provisions of
a deed of trust execated by me to said Wheeler, May 29, 1850, in regard to

said two acres for the use and benefit of Frances Helen Sutherland.

ELTAS B. SUTHERLAND, { L.S. }

Attest: HENRY W, CLARK.
May 29, 1850.

i
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COMPLAINANT'S EXHIBIT “D.”.

August 3, 1850,

Thirty days after date, for value received, I promise to pay to Truman

Whitcomb, or order, three hundred dollars, with interest.

E B.SUTHERLAND.

Know all men by these presents, That T, Elias B. Sutherland, of Chica-
g0, am justly indebted unto Truman Whitcomb upon a certain note bearing
even date herewith, for the sum of three hundred dollars, and due thirty days

after date.

Now, therefore, in covsideration of the premises, I do hereby make,
constitute ard appoint Thos, Hoyne, or any attorney of any courtof Record,
to be my true and lawtul attorney, irrevocable for me and in my name, place
and stead to appeur in any conrt of Record, in term time or in vacation, in
auy of the states or territories of the United States, at any time after the

said note becomes due, to waive service of process and confess a judgment in

favor of said Truman Whitcomb, his assigns, upon thesaid note for the above .

sum, or for os much as appears to be due according to the tenor and effect
of said note, and interest thercon to the day of the entry of said judgment
together with costs and attorneys fees, ten dollars, and to file a coznovit for
the amount that may be so due, with an agreement therein that no writ of
error or appeal shall be prosecuted wpon the judgment entered by virtue
hereof, nor any bill in equity filed to interfere in any manner with the opera-

tion of said judgment, and to release all errors that may intervene in the

B S o Tt R
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entering up of thesaid judgment or issuing execution thereof; hereby ratifying

and confirming all that my said attorney may do by virtue hereof,

Witness my hand and seal, this third day of August, A.D. 1850.

E. B. SUTHERLAND, { LS. }

In presence of
. E. L, ENOTT.

- COMPLAINANTS EXHIBIT «E.”

TRUMAN WHITCOMSB,

5. {» Cook County Court of Common Pleas.
ELIAS B. SUTHERLAND,

L

CONFESSION.

Judgment entered- 12th October, A, D. 1850, in vacation

T OB EOE cris\sainiara il et sissats s et s s tora st sral e ot s $310 00
Plaintiff’s‘cost; .o vsnnviciienrins N TR T L
: Defendnnt/a) CoBt: i vevrandrscviniaeeda s et svewnaies. 108
$315 00

12

P——




A b S g ey P

N L S N e A SR BN T B v

T TSN SRR T ISR Ry NS L e el D LR e L S T s T T ;'."'..’"‘

416

Execution issued 12th October, 1850, to Sheriff of Cook county. Oe-
tober 14th, 1850, levied upon a Tot of brick on the north side of the river,
near Kinzie street, all the right, title and interest of the within named defend-
ant to said brick—two kilns of said brick,

1. COOK, Sherif]
By 0. MCARTHY, Deputy.

—

RETURN OF SALE ON EXECUTION,

By virtue of the within execution and this levy thereon, I did on the Bth
day of November, 1850, after adverfising according to law, proceed to sell
at public vendue all the right, title and interest of the within named defend.
ant to said brick, and Truman Whitcomb bid the sum of three hundred and
forty-five dollars, which being the highest and best bid therefor, and the de-
terest of the defendant to said brick has been sold to the said Whitcomb;
therefore return this execution satisfied ia full, as the plaintiffs receipt shows

on this execution and costs, this 11th day of November, A. D. 1850,

Sheriff’s fees paid, $8 50
Watchman fur do paid, 20 00
$28 59

ISAAC GOOK, Sherif,
By OWEN McCARTHY, Deputy.

Received.on the within execution, the damages -and clerk’s costs and

interest on the same, from Owen McCarthy, Deputy Sheriff; by sale of said

brick, which has been levied upon November 9, 1850.
T, WHITCOMB.
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COMPLAINANTS EXHIBIT * F.”

ELIAS B. SUTHERLAND TO T. WHITCOMB.

This Indenture, made this first day of August, A. D. 1850, hetween
Elias B. Sutherland, of Chicago, Cook county, Illinois, party of the first
part, and Troman Whitcomb, of the same place, party of the second part.
Witnesseth, that for and in consideration of the sum of six hundred dollars,
paid by said party of the second part to said party of the first part, the re-
ceipt whereof is hereby acknowledged, the said party of the first part hath
bargained, sold, assigned, alicned, released, remised, conveyed and coufirmed,
and by these presents, doth grant, bargain, sell, alien, assign, release and con-
vey unto the said party of the second part, and unto his heirs, and assigns for-
ever, all of that part and portion of out lob ﬁo. forly-eight, (48,) in the Illi-
nois and Michigan eanal trustees’ subdivision of section T, township 39, range
fourteen (14,) east, described as follows, to wit ; commencing at the south-
east corner of said out lot 48, running thence west upon Lake street 12 rods,
thenee north forty (40) rods, thence east twelve (12) rods, to the east line of
suid out lot 48, thence south upon said east line of said out lot 48, to the
place of beginning, and further, the said party of the first part, doth hereby
assign to said party of the second part, that certain contraet of sale, a certifi-
cate of purchase, executed by one Florimond Canda to one William Jacks,
dated the 6th day of September, A. D., 1848, for threce acres of
said out lot 48, of snid eanal trustees’ subdivision of section 17, above
mentioned, upon which there had been paid the sum of two hundred
and eighty-four & dollsrs principal, besides interest, leaving one equal moiety

or balance of two hundred and eighty-four fy dollars to be still paid thereon,

Ty —

—
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without interest, to said F. Canda, one half of the last named sum, One half |
of the last named sum falls due on the 6th day of September, 1850, and one- |
half of same on 6th day of September, A. D. 1852, which said sums last above I
named, said party of the second part agrees to pay, and subject to which this |
conveyance is made, the said party of the first part hereby authorizing said
party of the second part to receive, have and demand of said Florimond : |
Canda, the deed covenanted and agreed to be made by said F. Canda, in and
by said contract of sale or certificate so executed by him as aforesaid, to Wil-
liam Jacks, to have and to hold the said premises above bargained and des-
cribed, with the appurtenances and buildings llm'reon, unto the said party of |
the second part, and his heirs and assigns forever, and the said party of the

first part, for himself, his heirs, cxecutors,lndminish'utum and assign:%, doth |
hereby covenant, Bargaip and agree o and with the said party of the second i
part, his heirs and assigns, that upon payment of the saic sum and sums_of ,r‘
money-s0 due to F. Caudn, as aforesaid, upon said certificate of purchase

above described and assigned, and that said F. Canda will well and truly :
assure and convey a perfect, absolute and indefensable estate or inheritance in a
law, in fee simple, by good and sufficient deeds of convoyance to said patty of L

the second part of said premises so described and bargained as aforesaid, and

hereby conveyed by suid’ party of the first purt to said party of the secobd

purt, his heirs and assigns, and that said premises are free and clear of all |

former and other grants, sales, levies, leases and incumbrances of what kind f
or nature soever, and the.above bargained premises in the quiet and peaceabla €
possession of said party of the second part, his heirs and assigus against all
and every person or persons lawfully claiming or to elaim the whole or any
part thereof, the snid party of the first port shall and will warrant and for-
over ﬁei:end, subject to the payment of such sum or sums as are due to F,

Canda aforesaid, and that in case cf failure on the part of said F. Canda to
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convey such title as aforesaid to said party of the second part, a8 shall be pc-r.‘
fect, sure and indefeasible, that legal proceedings may, at the option of said
party of the second part be instituted in his own name or the uame of said
party of the first part, ut the cost nnd charges of said party of the first part
against I, Canda or Charles Canda, or such other person or persons as may
appear to be Properly linble to convev title ag aforesnid to said premises, or.
for payment of damages in default thercof, and approprinte the proceeds of
such judgment as may be obtained against them or any of them, to his said

party of the second part's own use and benefit without liability on, and that

in any event, said party of the first part, upon failure of said Coanda to convey

a good title for said premises to said party of the second part as aforesaid,

said party of the second part shall be entitled to receive and recover of the

seid party of the first part, as stipulated damages, without defaleation or dis-

count whatsoever, the sum of nine hundred dollars, which shall become and

fall due as soon as the pu.)-'ments now retﬁuining of the purchase money to F. i

Canda, on the certificate or contract of sale so deseribed as aforesaid ghall be "
poid up to said Candn by said party of the second pact, and the said Canda

fails or refuses upon demand made to convey said premises so described as

aforesaid to said party of the second part, and make thereto o perfect, suve

and indefeasible title in the law in fee simple, free of all defect of record and

all charge or incumbrance whatsoever. In witness whereof said party of the

first port bas hereunto set his hand and seal, this second day of August, A.

D. 1850. :

In presence of e
E. B. sUTHERLAND.{ L s.}

F. H. SUTHERLAND. -I T s.}

Tiie word  payment struck out, and also the word ““ due ” struck out on
last page signing, and on second page, and second altered to first.

L. G.LOWE,
13
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|
STATE OF ILLINOIS, ;
Coolk County,
I, Samuel J. Lowe, a justice of the peace in and for said county, and the i

State aforesaid, do hereby certify that Elias B. Sutherland and Frances H.

Sutherland, who are personally known to me te be the same persons whose 4
nomes are subseribed to the annexed deeds, appeared before me this day in
person, and acknowledged that they had signed, sealed and delivered the said
instrument of writing as their free net and deed for the uses and purposes ‘
therein expressed, and the said Frances H.'Sutherland, wife of the Elias B. |
Sutherland, having been by me examined separate and apart and out of the |
heaving of her said husband, and the contents and meaning of said instrument
of writing having been by me made known and fully explained to her, she |

acknowledged that she had freely and voluntarily executed the same, without

any compulsion of her husband, and relinquished her dower to the lands and

BN A

tenements therein mentioned, and that she does not wish to retract the same.

Given under my hand and official seal, this 5th day of Augunst, A. D
1850.

(Signed)
S. J. LOWE, {E }

Justice of the Peace.
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COMPLAINANT’S EXHIBIT “G.”

No, 26,892 Filed for reeord _Gth Angust, 1850:—Reeorder’s book 37, _
pageds.

Articles of agreement made this third day of August, A, D. 1850, be
tween Truman Whiteomb, of the city of Chicago, county of Cook, and State
of Illinois, party of the first part, and Elias B. Sutherland, of the sanie place,
party of the second part, witnesseth, that the partyof the first part, at the
request of the party of the second part, and in consideration of the sum of
money hereinafter named to be first paid at and within the time stipulated,
aud the performance of the covenants herein expressed to be first performed
by said party of the second part, hereby agrees to sell and assure to the said
party of the second part, by good and sufficient deed of quit elaim, all of the
right, title and interest which said party of the first part uow has or may here-
after acquire, of, in and to the following described piece, parcel and tract of
land, to wit: all of that part and portion of out lot No. 48, in the Illinois and
Michigan Canal Trustees' sub-division of section T, township- 89, range 14
cast, and bounded as follows: Commencing at the sonth-east corner of said
out lot No, 48, and running thence west upon Lake street twelve rods, thence
north forty (40) rods, thence east twelve (12) rods to the east line of said out
lot 48, thence south upon said east lina of said out lot 48 to the place of be-

gining, with the privilezes and appurtenances, buildings, rents, issues and

profits thereunto belonging.,

And the said party of the second part, in consideration of the premises,
liereby agrees to pay to the said party of the second part, or to his attorne b

executor, administrator or assigns, the sum of six hundred and twenty-five

a |
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dollars, on or before the third day of: August next, A. D. 1851, with legal
interest, and also that he will faithfully and in due season, pay or cause to be
paid, all taxes and assessments ordinary and extraordinary, that may be ley-

fed, assessed or imposed upon the said premises or appurtenances.

And it is mutually covenauted and agreed, by and between the parties
hereunto, that in case the said party of the second part shall make default,
cr fail to make the payments above mentioned, at and within the time limited
above, (the eaid time of payment being hereby declared to be an essential
part of this contract,) then and in that case this sgreemeut and all the cove-
nants and agrecﬁmnts on the part of the party of the first part lierein con-
tained, shall, at the option of the said party of the first part, his representa-
tives and assigns, be and are hereby declared to be null and void, and no
longer binding, and all the right and intercst; either in law or equity, of the
said party of the second part shall cease and be determined, or at the election
of snid party of the first part, the covenants and linbilities of said party of the
second part shall continue and remain obligatory upon said party of the
second part, and may be enforced, and the said consideration money and any
part thereof may be collected by. proceeding in law or equity, from said party

of the second part, his heirs, executors, administrators and assigns,

In witness whereof the parties to these presents have hereunto set their

hands and seals, the day and year first above written.

TRUMAN WHITCOMB. {E }

~
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COMPLAINANTS EXHIBIT “H.”
ENDORSED UPON THE FOREGOING INSTRUMENT.

For o valuable consideration, I, Elias B. Sutherland, of Chicago, do
liereby assign, transfer and set over to Benjamin Bennett, of Oswego county,
New York, all my right title, interest and claim and property, of in and to
the written contract or agreement of purchase, he paying all money due or to
become due due thereon; and upon payment thereof he is hereby authorized,
and T hereby direct, that the within named Truman Whitcomb shall make
the deed therein specified to he made to said Benjamin Bennett, or his assigns,
I being justly indebted unto him in the sum of two hundred and fourteen

dollars, which is the full consideration of this assignment.

‘Witness my hand and seal, this 20th day of October, A. D. 1850

. B. SUTHERLAND. { L.S. I.

In presence of g
Th. H.

COOK COUNTY.

STATE OF ILLINOIS,}BE .

I, Louis D. Hoard, clerk of the circuit court and ex-officio recorder of

Cook county, ﬂlo‘ihare-by certify that the above is a troe copy of an instrument

=
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of writing filed for record in my office on the 18th day of January, A. D. ;
f 1853, and duly recorded in book No. 52 of deeds, page 594.
{ { e Certified under my hand and the seal of said court, at
| L.S, }
| —— ' Chicago, this 16th day of January, 1853. (Signed,)

L. D, HOARD, Clerk.

Also the following endorsement thereon:

S 1 G

For o valuable consideration, I, Benjamin Beunett, of Oswego county,

iy !
New York, do hereby assign and transfer unto I'rances H. Sutherland, wife

of Elins B. Sutherland, of Chicago, all my right, title and interest of, in, or

* to the contract of which the foregoing is n copy, (by virtue of the nssignment
of which the foregoing is a copy,) and authorize her as the assignee and own-

er thereof to take all proceedings which I conld hefore have done, holding me

at all times harmless and indemnified from all damages or costs, and this as-
signment is to be without any liability on my part in any event.
Dated, June 20th, 1853.

(Signed,) ) ="
BENJAMIN BENNETT. { L.S. }

STATE OF NEW YORK, } i

COUNTY OF OSWEGO.

R NS SIS R s Rl BRSNS S v

On this 20th day of June, 1853, came before me Benjamin Beunett, by
me known to be the person described in and who executed the foregoing as-
signment and duly acknowledged that he executed the same.

(Signed,) HIRAM J. BABCOCK,

Justice of Peace.
»
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0SWEGO COUNTY CLERE'S8 OFFICE.

STATE OF NEW YORK, }

I, William C. Fields, clerk of the county of Oswego, do hereby certify
that Hiram J. Babeock, whose name is subscribed to the certificate of proof
or acknowledgement of the annexed instrument, was, at the time of taking
such proof or acknowledgement, a Justice of the Pence of the connty of Oswe-
go, dwelling in said county, duly anthorized totake such proof or acknowledze-
ment; and that T am well acquainted with the handwriting of said Justice
and verily believe that his signature to the said certificate of proof or ac-
knowledgement is genuine; that said instrument is execnted and ackuowledgzed

according to the laws of the state of New York.

In testimony whereof I have hereunto set my name and

L §..  affixed the seal of said connty, the 20th day of June, A. D,

/ ‘e gﬁ:&- (Signed,)

WM. C. FIELDS, Clerk,

COMPLAINANTS EXHIBIT “I.”

Received, Chicago, September 16th, 1850, from E. B. Sutherland, fifty

dollars, it being Warner’s payment, due to F. Canda, on lot No. 48.
$60 00,

(Signed,) T. WHITCOMB.
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DEFENDANT'S EXHIBIT A

F.& C. CANDA TO T. WHITCOMB.

This indenture, made this first day of Angust, A. D. 1850, between
Florimond Candn, of Chicago, Cook county, Illinois, and Charles Canda,
ﬁf the city, county, and Btate of New York, parties of the first part,
and Troman Whitcomb, of Chicago, Illinois, of the second part, Witnesseth,
that wherens the above named Florimond Canda, became the purchaser of ont
tot No. 48, of the canal *nstees’ subdivision of section T, township 89, nr, 14
east, at a sale of canal lands and lots, made by said trustees, in the year A, D.
1848, And whereas, also, the said F, Canda, did, on the sixth day of Septem-
ber, A. D, 1848, bargain and sell to one William Jacks, three acres of said
out lot No. 48, above described, for a consideration of five hundred and sixty
nine and ;5 dollars, of which there was pnid down, the sum of one hundred
and forty-two and {3, doilars, being one quarter of said purchase mouney; and

also, twenty-five and {3, dollars, one year’s interest in advance, on thg residue

of said purchase money, and the three several promissory nates of the sn.i(l'_

William Jacks, each payable for one hundred and fifty-two {3, dollars, in one
two and three years, from the date of said purchase, respeetively executed and

delivered by him to said Florimond Canda, for the residue of said purchase
money. In consideration whereof, the said Florimond Canda, exccnted and

delivered his certain certificate of purchase, dated the sixth day of September

A, D. 1848, and therein aud thereby covenanted and agreed that npon pay-

ment of said notes, according to their tenor and effect, that he, the said F,

Candu, would make to said purchaser, William Jacks, o good and sufficient
deed of said three acres of land, so sold, as aforesaid. And whereas, after-

wards, the said Willlam Jacks assigned the said certificate or contract of pur-
15
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chase to one Elins B. Sutherland for a valuable consideration in writing, on
he back thereof, anl the sail Elias B, Sutherland has assigned all his interest
therein to the said party of the second part, Truman Whitcomb, and author-
ized him to demand, have and receive the deed, covennnted and agreed
to be made by the said F. Canda, to said premises, or three acres of land, npon
the payment of the residue of the purchase money, now due thereon, according
to the true intent and meaning of said contract, bargain and sale, u.bovc_: de-

scribed, and made with William Jacks.

Now, therefore, this agreement and indenture witnesseth, that upon the
payment, by said party of the second paert, his heirs, executors, admiuistrators
or assigns, to said party of the first part, their heirs, execators, administrators
or assigns of the two several promissory notes now remaining unpaid, exe-
cuted by said Willium Jacks to snid . Canda, dated Gth day of September.
A. D. 1848, each payable for one hundred and forty-two 3, dollars, and due
in two and three years from the date thereof, respectively, together with such
interest as shall be legally due thereon, the said party of the first part, for
themselves, their heirs, executors, administrators and assigns, heréby agree and
bind themselves to said party of the second part, well and truly to cﬁnvey by
good and sufficient deed or deeds with covenants of warranty against any acl;.
dlone or suffered by them to said party of the second part, his heirs or assigns
the above bargained and sold three acres of land, more particularly known and
deseribed as fo lows, to wit: being part of out lot No. 48 of the sub-division
of the Trustees ot the 1llinois and Michigan Cnoal, of section T, town 39, range
14 enst, and bounded as follows: commencing at the south-east corner of said
out lot No. 48, ond ronning thenee west upon Lake street twelve (12) rods,
thence north forty (40) rods, thence east twelve (12) rods to the east line of
said out lot 48, theuce south on the said east line of said out lot 48, to the

place of beginuing, and containing three (3) acres of land.
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But it is expressly agreed and understood that upon a failure by said
party of the second part to pay said notes, or any pﬁrt- thereof, within twenty
days after the same sholl become due, that in that case he shall forféit said
land and all claim thereto acquired, and all payments made on acconnt

thereof.

In witness whereof, the parties hereto have hercunto set their hands and

‘seals the day and year above written.

F. OANDA, ' {E }

CHARLES CANDA, {L.8.}

In presence of —_—
T, Hxtnawav as to T. Caxoa, T, WHITCOMB. {L. 5.}
Taarcuer T, PayNE, a3 to C, Caxpa, e
In cocsideration of one dollar to me in hand paid, I assign, transfer and
convey all my right, title, claim and interest in and to the within contract, to
Jason Gurley, and I hereby malke said Gurley my true and lawful attorney,
acd in my name and stead to enforce said contract according to the true intent

and meaning thereof.

Chicago, December 21, 1852,

TRUMAN WHITCOMB. {L. S. }

g s = -
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STATE OF ILLINOIS,] _.
Cook Qounty, }SS'

I, Edward 8. Kimberly, clerk of the county court of Cook county do
hereby certify that on this 14th day of February, A. D. 1858, personally

appeaved before me, Truman Whitcomb, who is personally known to me to be
the same person who signed the foregoing assignment, and acknowledged that
he signed, sealed and delivered the same as his free act and deed'for the uses
and purposes therein set forth,
Witness my hand and seal of office, the day and year aforesaid.
o~ E. 8. KIMBERLY,
{ SEAL, }
—— Clerk,

No. 40,011. Filed for record February 15, 1853, Recorded in book
a6, page 424,
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DEFENDANT'S EXHIBIT «B.”

This Indenture, made the twenty-first day of February, in the ycar one
thousand eight hundred and fifty-three, between Charles Canda, of the city,
county, and state of New York, and Addie, his wif2, by Mahlon D. Ogden,
their attorney infact, of the first part, and Jason Gurley, of the city of Chi-

cago, county of Cook, and state of Illinois, of the second part.

Witnesseth, that the said party of the first part, for and in consideration
of the sum of three hundred and fifty dollars, lawful money of the United
States of America, to them in hand paid, by the said party of the second
part, at or before the cosealing and delivery of these presae'nts, the receipt
whereof is hereby acknowledged, have aliened, remised, rcleased, conveyed
and confirmed, and by these presents do alien, remise, release, convey and
confirm, unto the said party of the second part, and to his heirs and assigns
forever, all that certain lot and paicel of land situate in the connty of Cook,
and state of Illinois, known nnd distingnished as that part of Out-Lot num-
ber forty-eight (48), in the Canal Trustees Subdivision of section seven (7), in
township thirty-nine (89), north of range fourteen (14), east of the third
principal meridian, bounded s follows: beginning at the south-east corner of
said block, on the north line of Lake street, and running thence westerly
along said north line of said street one hundred and thirty-two (132) feet,
thence northwardly to o point on the north line of said block, distant one
hundred and thirty-two (132) feet from the north-east corner thereof, thence
east one hnndred and thirty-two (132) feet to said north-east corner of said
block, and thence south on the east line of said block to the place of begin

ning.

16
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Together with all and singnlar the tenements, hereditaments and appur-
teuances thereunto belonging or in anywise appertaining, and the reversion
and reversions, remainder ond remainders, rents, issnes and profits Lhereof;
and also, nll the estate, right, title, interest, dower, right of dower, _:.om“.iw_
possession, claim, and demand whatsoever, as well in law as in equity, of the
said parties of the fivst part, of, in or to the nbove deseribed premises, and
every part and parcel thereof, with the appurtenances; To Aave and fo kold,
all and singular, the above mentioned and deseribed premises, together with
the appurtenances, unto the said party of the second part, his heirs and as-

signs foraver.

And the said Charles Canda, for himself, and for his heirs, executors and
administrators, does hereby covennnt, promise and agree to and with the said
party of the second part, his heirs and assigns, that be has not made, done,
committed, executed or suffered any act or acts, thing or things, whatsoever,
whereby or by means whereof the above mentioned and described premises,
or any part r parcel thereof, now, are, or at any time hereafter, shall or may
be impeached, charged or incumbered, in any manner or way whatsoever,

subject, nevertheless, to all taxes and assessments levied or assessed on or

against said premises since the seventh day of September, A. D, 1848,

Tn witness whereof, the said parties of the first part have hereunto set

their hands and senls, the day and year first above written.

CITARLES CANDA, .M L.S. ”

Sealed and delivered By Mahlon D. Ogden, his attorney in fact.
in presence of
Epwix R. LARKED, ADDIE CANDA, Mb. S. w.

By Zpics D. Ogden, her nttorney in fact.
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STATE OF ILLINOQIS, I'SE'

COOK COUNTY.

I, A. J. Brown, a Notary Public, in and for said county in said state, do
hereby certify that this day personally appeared before me Mahlon ‘D, Ogden,
as attorney in fact, who is to me personally known to be the real person de-
seribed in and who executed the foregoing deed, as attorney, and acknowledged
that he freely and voluntarily execoted said deed, as the free act and deed of
Charles Canda and Addie Canda, and hereby relinquished the right of dower
of the said Addie Canda, in and to tlie lands in said deed described, for the

uses and purposes therein set forth,

In testimony whereof, I have hereunto set my hand and notarial seal
this first day of March, A. D., 1853.

s ANDREW J. BROWN.
= Notary Puklic.

g

(0]

DEFENDANT'S EXHIBIT “C.”

This Indenture, made this twenty-first day of December, in the year of
our Lord, one thousand, eight hundred and fifty-two, between Truman Whit-
comb, of the city of Chicago, in the county of Cook, and State of Illinois, party
of the first part, and Jason Gurley, of the same place, party of the second
part—Witnesseth, that the said party of the fivst part, for and in considera-
tion of two thousand five hundred dollars, in hand paid, by the said party of
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the second part, the receipt whereof is hereby acknowledged, and the said

L
B e o

party of the second part forever released and discharged therefrom, hath re- .
wised, released, sold, conveyed and quit-claimed, and by these presents doth

remise, release, sell, convey, and quit-claim unto the said party of the second

‘part, his heirs and assigns forever,. all the right, title, interest, claim and de-

mand which the said party of the first part hath in and to the following de-

seribed lot, piece or parcel of land, to-wit: Part of Out-Loet number forty-

et e e T

.

eight (48), of the Canal Trustees’ Subdivision of section seven (7), in town-

ship thirty-nine (39), range fonrteen (14), east of the third principal meridian

g & S

hounded as follows: Beginning at the south-cast corner of said Out-Lot num-
ber forty-eight (48). running west one Lrndred and thirty-two (132) feet,

thence north five hundred and twenty-eight (528) feet, to the north line of

ot e A

said Block, thence east one hundred and thirty-two (132) feet, to the east line

B

f
1 of said Out-Lot, thence south to the place of beginning.
| |
_:_‘ - |
To have and to hold the same, together with all and singular, the appur- ’
: tenances and privileges thereunto belonging, or in any wise thereunto apper- f
3 taining, and all the estate, vight, title, interest and claim whatever, of the said 1
é‘ party of the first part, either in law or equity, to the ouly proper use, benefit f
. and behoof of the said party of the second part, his heirs and assigns forever, E
a _ o | ]
| In witness whereof, the said party of the first part hereunto set his hand t
|
i and seal, the day firss above written. Jr',
3 Signed, sealed and delivered _— -
& . in presence of . TRUMAN WHITCOMB. :L.S::

e S

STATE OF ILLINOIS, ) i
« Cook: County, i
I, Edward S. Kimberly, clerk of the county court in and for said county

T T s . S T— -_— N——
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in the State aforesaid, do hereby certify thut Truman Whitcomb, personally
known to me a5 the same person whose name is subseribed to the foregoing in-

strunient of wriling, appeared before me this day in person, and acknowledged
that he signed, sealed and delivered the snid instrument of writing as his free

and voluntary act for the uses and purposes therein set forth,

Given under my hand and seal this twellth day of February, A. D. 1853+

E. 8. KIMBERLY,
Clerl:.

DEFENDANT'S EXHIBIT «D.”

This indenture, made this third day of May, in the year of our Lord one
thousand eight hundred and fifty-three, between Jason Gurley and Salina his

wife, of Chicago, Cook county, and State of Illinois, of the first part, and James

'W. Borden, of Cincinnati, Hamilton county and State of Ohio, of the second

B —

part, witnesseth, that the said party of the first parl, for and in consideration of
four thousand ($4,000) dollars, in bhand paid by the said party of the second
part, (the receipt whereof is hereby acknowledged, and the said party of the second
part forever released and discharged therefrom,) have granted, bargained, sold
remised, released, aliened an’l confirmed, and by these presents do grant, bargain,
sell, remise, release, alien and confirm unto the said party of the second part, and
to his heirs and assigns forever, all the following described lot, piece or parcel of

land situate in the county of Cool:, and State of Illinois, to wit:
17
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That part of Out Lot No. forty-eight [48] in the Canal Trustees’ Subdivision
of section seven, (7) in township thuty-nine (89), North of Range fourteen, East

of the third principal meridian—bounded as follows: Beginning at the South

East corner of said block on the North line of Lake streel, and running thence
Westerly along said North line of said street, one hundred and thirty-two (132)
feet; thence Northwardly to a point on the North line of said block, distant one
hundred and thirty-two [182] feet from the North-East corner thereof, thence
East one hundred and thirty-two [132] feet towards North-East torner of said
block, and thence South on the East line of said block to the place of be-
ginning—together with all and singular, the hereditaments and appur-
tenances theriunto belonging, or in any wise appertaining, and the
reversion and reversions, remainder and rtemainders, rents, issues and
profits theroof, and all the estate, right, title, interest, claim and demsand
whatsoever, of the said party of the first part, either in law or equity, of, in and
to the above bargained premises, with the hereditaments and appurtenances, To
bave and to hold the said premises bargained and deseribed, with the appurte-
nances unto the said party of the second part, his heirs nd assigns forever. And
the said Jason Gurley, party of the first part, for himself and his heirs, executors,
and administrators, does covenant, grant, bargain and agree to and with the said
party of the second part, his heirs and assigns, that at the time of the ensealing

and delivery of these presents, he is well seized of the premises above conveyed

as of a gsod, sure, perfect, absolute and indefeasible estate of inheritance in the

_law in fee simple, and hath good right, full power, and lawful authority to grant,

bargain, sell and convey the same in manner and form aforesaid, and that the
same are free and clear from all former and other grants, bargains, sales, liens,
taxes, assessments and incumbrances, of what kind or nature soever, and the
above bargained premises in the quiet and pencenble possession of tho said party

of the second part, his heirs and assigns, against all and every person or person
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law(ully claiming or to claim the whole or any part thereof, the said party of the

first part shall and will warrant and forever defend. _

In witness whereof, the said ‘party of the first part, hereunto set their

hands and seals the day and year first above written.

Sealed, signed and delivered in presence of

—r,
JASON GURLEY, { L. 8. }

g

e,

SALINA GURLEY, { L. s.}
et

STATE OF ILLINOIS,]_H

COOK COUNTY.

I, Edward S, Kimberly, clerk of the county eourt in and for said county,
il; the State aforesaid, do hereby certify that Jason Gurley, who is personally
known to me, as the real person whose name is subscribed to the above deed,
appenred before me this day in person, and acknowledzed that he exeented
and delivered the said deed, as his free and voluutnr-y act, for the uses and
purposes therein set forth, and the said Salina Gurley, wife of the said Jason
Gurley, having been by me examined, separate and apart, and out of the hear-
ing of her husband, and the contents and meaning of the said deed having

been by me made known, and fully explained to her, acknowledged that she
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£ S KIMBERLY, ¢ o
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