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SUPREME COURT OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISIOXIT. Vet ;

Epwarp B. CaumasEero, Appellant
Vs, 2 "¢ Arzin Teem, A. D, 1860. '

HoraTio G. GILBERT, Appellee.

>

POINTS OF APPELLANT.
1. The Court below should have continued this cause on motion of the Appellant,

no account having been filed with the declaration, and no copy of the endorsement of the
note declared, on having been filed.

2. The note sued on was not payable with exchange; nor was there any averment in’
the declaration relative to exchange, and the Court erred in receiving evidence of the
value of exchange, and allowing the same. -

8. The Cour;s—h;;ﬂd_ have e;cfﬁded the no;ce oﬂ:ered in evideﬁc—:é, for tha reasbh'thu.t.
no copy of the endorsement was filed ; nor was there any proof of the hand writing of
tho endorsees,

CHUMASERO & ELDREDGE, At'ys for PI'ffs,
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SUPREME COURT, OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISIOIN.

~r

Ipwarn B. Cuumasero, Appellant

VS Arrin Tery, A. D. 1860

Horamro G. GiLserT, Appellec.

RECORD.

Pago 2.

Pago 5.

Page 6.

Page 7,
Page 10,

Page 11.

Page 12.

APPEAL FROXM LA SALLE.

ABSTRACT OF THE RECORD.

This was an action of assumpsit commenced in the La Salle County
Court by the Appellee against the Appellant, and was tried at the Septem-
ber Term A. D. 1859, before Champlin, judge, a jury having been waived
by agreement of the parties, and judgment was rendered against the Appel-
ant.

The declaration contained a special count upon a note wliich is in the
words and figures following :

$689 49 La Sarne, Nov. 25th, 1858.

Six months from date I promise to pay to Wm. Chumasero and R. G.
Parks, or order, six hundred and eighty-nine and 49-100 dollars, with-
out defalcation, for value received, at the Broadway Bank of New
York City.

E. B. CHUMASERO.

The declaration contained the common counts also.

No copy of the endorsement was filed, nor is there any averment relative
to exchange.

The Appeliant moved the Court for a continuance, for want of copy of
the note declared on, which motion was over-ruled by the Coutt.

The Appellant then filed a plea of the General issuc.

The Appellee oftered in evidence the note, a copy of whichis above here-
inbefore set forth. To the reading of which note in evidence, the Appel-
lant objected. The objection was over-ruled by the Court and the note
read, to which decision of the Court in over-ruling said objection and per.
mitting said note to be read, the Appellant then and there excepted.

The Appellee then oftered to prove, and the Appellant admitted the fact
to be that at the time the note beeame due, exchange on New York City
was one and a-half per cent., but said Appellant at the same time objected
to the introduction of said testimony, which objection was over-ruled by
the Court, and said evidence was received by the Court.  To the decision
of the Court in overruling said objection and receciving said evidence, the
Appellant then and there excepted. This was all the testimony in the case:

The Court found for the Appellee, and assessed his damages nt §711 89,
whereupon the Appellant moved lor a new trial, which was over-ruied by
the Court, and judgment rendered for the Appelice tor §711 89.  To which
decision of the Court in over-ruling said motion and rendering judgemeny
the Appellant then and there exzepted.

CIIUMASERO & ELDREDGE.
Attorneys for Appellant.
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SUPREME COURT, OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISIOIN.

o~

Epwaep B. Cuunasero, Appellant

VS, Arrin Tery, A. D. 1860.

Horati0 'G. GMLBERT, Appellec.

RECORD.

Page 2.

Pago 5.

RagoS.

Rago 7.
Page 10.

Page T1.

Page 12.

APPEAL FROM LA SALLE.

ABSTRACT OF THE RECORD.

This was an action of assumpsit commenced in the La Salle County
Court by the Appellee against the Appellant, and was tried at the Septem-
ber Term A. D. 1859, beforc Champlin, judge, a jury having been waived
by agreement of the parties, and judgment was rendered against the Appel-
lant.

The declaration contained a ‘special count upon a note which is in ‘the
words and figures following :

$689 49 EA Saveg, Nov. 25th, 1858.

Six months from date I promise to pay to Wm. Chumasero and R. G.

Parks, or order, six hundred and eighty-nine and 49-100 dollars, witl-

out defileation, for value received, at the Broadway Bank of New

York City.
E. B. CHUMASERG.
The declaration contained the common counts also.

No copy of the endorsement was filed, nor is there any averment reldfive
%o exchange.

The Appellantmoved the Court for a continnance, for want of cbpy of
the mote declared on, which motion was over-raled by the Court.

The Appellant then filed a plea of the General issue.

The Appellee offered in evidence the note, a copy of which is above here-
inbefore set forth. To the reading of which note in evidence, the Appel-
lant objected. The objection. was over-ruled by the ‘Court and the note
read, to which decision of the Court in over-ruling said objection and per-
mitting said note to be read, the Appellant then and there excepted.

The Appellee then offered to prove, and the Appellant admitted the fact
to be that at the time the mote became due, ‘exchange on New York City
was one and a-half per cent., bt said Appellant at the same time objected
to the introduction of said testimony, which objection was over-ruled by
the Oourt, and said evidence wasweceived by the Court. To the decision
of the Comrt in overruling said objection and receiving said evidence, the
Appellant then and there excepted. This was all the testimony in the case:

The Court found for the Appellee, and-assessed his damages at $711 89,
whereupon the Appellant moved for a mew trial, which was over-ruled by
the Court, and judgment rendered for the Appellee for §711 89. "o whick
decision of the Court in over-ruling said motion and rendering judgameny

ghe Appellant then and there exzepted.
CHUMASERO & ELDREDGE.
Astorneys for Appellanit.
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SUPREME COURT, OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISION.

o~

Epwarp B. Cuuaasero, Appellant

VS. Arrin Tery, A. D. 1860.

Horatio G. GiiserT, Appellee.

RECORD.

Page 2.

Page 4.

i’hgo 3.

i’ngo 6.

' i’agc 10.

Pago 11.

i’ugc 12.

APPEAL FROM LA SALLE.

ABSTRACT OF THE RECORD.

This was an action of assumpsit commenced in the La Salle County
Court by the Appellee against the Appellant, and was tried at the Septem-
ber Term A. D. 1859, before Chaiplin, judge, a jury having been waived
by agreement of the parties; and judgment was rendered jn favor of Ap-
pellee.

The declaration contained a special count upon a promissory note which
is in the words and figiires following :

§786 72 La SaLLe, January 20th, 1859.

Four months after date T promise to pay to the order of R. G. Parks and
Wm. Chumasero, seven hundred and eighty-six and 72-100 dollars, at the
Broadway Bank, New York City, value received.

E. B. CHUMASERO.

The declaration also contained the common counts.

No copy of the endorsement was filed, nor is there any averment relativé
to exchange.

The Appeliant entered a motion for a continuance, for want of a copy of
note declared on, which motion was over-ruled by the Court.

The Appellant filed a plea of General issue.

The Appellee offered in evidence the note, a copy of which is above here-
inbefore set forth. To the reading of which note in evidence, the Defend-
ant tlien and there objected; which objection was over-ruléd by the Court
and the Apj)eﬂ'ce ivas periitted to read said note in evidence, to which
ruling of the Court in over-ruling said objection and in perinitting said note
to be read m cvidence, the Defendait then and there excepted.

The Appellee then offered to prove, that exchange on New York
at the time said note fell due, was one and a-half per cent., whereupon the
Appellant admitted that at the time said note fell due, exchange was one
and a-half per cent., but at the same tune objected to the introduction of
said testiinony, which objection was over-ruled by the Court, and the
evidence received. To iwhich decision of the Court.in over-ruling said ob-
jection aid receiving said testimony, the Appellant then and theie objected.
This was all the evidence in the case.

The Court found the issues in favor of the Appellee, and assessed  his
damages at $812,83." The Appellant then moved fora new trial, which mo-
tion was over-ruled by the Court, and judgment rendered in favor of Appel-
lee for $812,83. To the over-ruling of which motion for new trial and ren-
dering judgment the Appellant then and there exzepted.

CHUMASERO & ELDREDGE.
Attorneys for Appellant.

- wrhnd
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SUPREME COURT, OF THE STATE OF ILLINOIS.

TEHIRD GRAND DIVISIOIN.

o

Epwarp B. Cavsasero, Appellant

Vs. Arrin Tery, A. D. 1860.

HoraTio G. Giunert, Appeliec.

RECORD.

Page 2.

Page 4.

Pago 5.

Page 6.

Page 10.

Page 11.

Page 12,

APPEAL FROM LA SALLE.

ABSTRACT OF THE RECORD.

This was an action of assumpsit commenced in the La Salle County
Court by the Appellee against the Appellant, and was tried at the Septem-
ber Term A. D. 1859, before Champlin, judge, a jury having been waived
by agreement of the parties, and judginent was rendered jn favor of Ap-
pellee.

The declaration contained a special count upon a promissory note which
isin the words and figures following :

$786 72 La Sarre, January 20th, 1859,

Four months after date I promise to pay to the order of R. G. Parks and
Wm. Chumasero, seven hundred and cighty-six and 72-100 dollars, at the
Broadway Bank, New York City, value received.

L. B. CHUMASERO.

The declaration also contained the common counts.

No copy of the endorsement was filed, nor is there any averment relative
to exchange.

The Appellant entered a motion for a continuance, for want of a copy of
note declared on, which motion was over-ruled by the Court.

The Appellant filed a plea of General issue.

The Appellee offered in evidence the note, a copy of whichis above here-
inbefore set forth. To thé readihg of which note in evidence, the Defend-
ant then and there objected; which objection was over-ruled by the Court
and the Appellee was permitted to read said note in evidence, to which
ruling of the Court in over-ruling said objection and in permitting said note
to be read m cvidence, the Defendant then and there excepted.

The Appellee then offered to prove, that exchange on New York
at the time said note fell due, was one and a-half per cent., whereupon the
Appellant admitted that at the time said note fell due, exchange was one
and a-half per cent., but at the same time objected to the introductjon of
said testimony, which objection was over-ruled by the Court, and the
evidence received. To which decision of the Court in over-ruling said ob-
jection and receiving said testimony, the Appellant then and thete objected.
This was all the evidence ih the case.

The Court found the issues in favor of the Appellee, and .assessed his
damages at $812,83. The Appellant then moved for a new trial, which mo-
{ion was over-ruled by the Court, and judgment ren lered in favor of Appel-
Jee for §812,83. To the over-ruling of which motion for new trial and ren-
dering judgment the Appellant then and there cxzepted.

CHUMASERO & ELDREDGE.
Attorneys for Appellant.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION,

APRIL TERM, 1860.

L. B. CHUMASERO

176. 8.
HORATIO &. GILBERT.

} Appeal from La Salle.

1. The motion for continuance was properly overruled. The motion
to continue was in terms, for the reason that no copy of the note was
given. A copy of the note was given. 1lecannot be permitted to move
for a continuance in the Court below for a given veason, and then assign

a different reason here.
Coravay vs. Case, 22111 12T.

Besides, the endorsement was no part of the note, and

In this case no exception was taker in the Court below to the over-
ruling of the motion.

IT. The note sued on was made in La Salle and payable in New York
City. Of course it could not express that it was to be paid with ex-
change. The true measure of damages for non-payment was the actunal
damage sustained by the payee in not having his money in New York

City at the time of payment.
Story on Promissory Notes, p. 525, 8 397,
ush vs. Rennion, 11 Vesey R. 314.
Seott vs. Bevan, 2 Barn, & Adolph. 78.

ITI. As to plaintiff’s 8 point, it was not necessary to prove the as-
signment. It was averred in the declaration; and was not denied by

plea, verified by affidavit. Al B. C. COOK.
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