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ST AT s e VOIS, Lo @he People of the State of llinsis,

To the Sheriff of the County of /%;. 4»-:-7 @-7.‘:_4_‘,,,./3; Greeting :
%ELHIISC, In the record and proceedings, and also in the rendition of the Judoment

of a plea which was in the Gin el Court of /?0 M

County, before the Judge thereof, between M ;}é( /Jo-cru/wm? _

plaintiff, and W —(gm =

defendant |, it is said that manifest error hath intervened, to the injury of the said

. = s .
as we are informed by éf.ﬂ — complaint, — -———————  the recaord

and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; Therefore, Ve
Command I)on, That by good and lawful men of your County, you give notice {o the said

rZQdJO‘ZHLa ﬁm& —————— ‘ _““--—-______

that ZE{ be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and

the errors assigned, if shall see fit; and further to do and receive what said
Court shall order in this behalf; and have you then there the names of those by whom

you shall give the said 5-ervell

eg,d,{_,r——-—-_.—-———-——-_____________’_.
—————————_ notice, together with this writ.

Efﬂ[lfinSS, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Segl thereof, at Ottawa,

this gt /& day of YA — in the

Year of Our Lord One Thousand Eight Hundred

and Fifty- 2¢ v e
ot d

Clerk of the Suprem o Couit
Z, W Pl e A A
Ve <

A

e § o e e e R —
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48 =T  rm—

MII‘ES W' GONWA‘Y’ g in the Supreme Court, Ottown, April Tepm, . 1D, 1550

Brror trom Rock fsland County.

VS
GOVELL G-A-SF‘- § BIEARDSEILY & SMUTIL for PRIFin Srror,

—_— - — — < O = ——— -

We propose to consider, first, plaintiffy motion for u new trial :

1. The issue made by the plaintiffs first replication is that the defendant did not tender the
sum of One Thousand Six Hundred and Kighty Dollars, as alledged in d:fendants secrnd plea,

We think the record fuils to show any legal tvnder of sa’d sum or auy other particular sum.
See the testimrony of wituess, Smith,

2. The plaintiffs third replication makes an {ssue on defcudants fourth plen, being n plea of
set-oft. Upon this issue the jury returned o verdiet in favor of the defendant for S366.

We insist there was no evidence to sustain this finding of the jury.

The witness Smith was asked if he knew what was the price agreed npon to be paid for said
lot. (The lot mentioned in the second aud third pleas, and for waich the note in suit was giv-
en.) Witness replied he did not know ; and forther stated, that he had heard from the plain-
4l thera was a further sum beside the note, but what that sum was, witness. did not know, See
testimony of Smith, on page 3, of the abstract,

All the remaining evidence to sustain this finding of the jury, will be found on page 4, of
the abstract, and is as follows :

James W. Brawner, for defendant, testified that he was a cleck in the Rock Tsland Bank. A
check as follows:

Rock Istaxp, Jus.,, May Hth, 1856,

s« Rock Island Bank, pay in funds carrent at your counter to Miles W. Conway, or bearer,
Three Hundred and Sixty-Six Dollars. CoveLn CASE ;
was then exbibited to witness, and he stated that the same pretuived to the papers of the
Bank ; that the checle shown was guch as are kept by the Bank for the use of its customers;
that defendant was o customer of said Bank and kept nn account therein during tha month of
Mareh, A. D, 1856. DBy aunother witness it was shown that the ehecl was in the hand writing
of defendant, and said Brawner being recalled, stated, that the custom of the Bank was when a
check like (he foregoing was presented and honered, to wake a cheele marle thereon, by perfora-
ting the sawe cross-wise through the center, with an instrument leept for that purpose, and then
file away the check us a voucher of its paymeut. That this check appeared to be so perforatad
and that such perforation indicated presentation and paywent.

On cross examiration, witness stated that he was not a clerk of suid Bavl at the date of said
cheek ; could not state who the cashier and clesks were at that time, and conld not state wheth-
er said check was in fact poid or not.

Upon this evidence the court permitted the check to go in evidence tothe jury, and upon it
the jury must have returned their verdict for damages against the plaintiff.

We insist the check was not sufficiently authenticated, or its purpose and object sufliciently
shown, to be read in cvidence, aud that when before the jury, the evidence was insufficiont to
warrznt the verdiel,

Tt is true, the check bears dute colemporary with the note in ~uit, aud with the bond for the
conveyance of said lot, but this fuils to connect it with the consideration paid or agreed tu be
puid therefor. The defendant gave i evidence a deed frons pluintifl to defendant for said lot,
(tendered upon the occasion of the watarity of the note in suit,) n which the consideration is
stated to be Tiwo Thousand and Fifty Dollurs. This was to show tha eonsideration agreed to be
paid for said lot; it was only for this purpose that the deed, in behalf of defendant become per-
tinent as proof,  Considered thu-, the purchase money for cuid lot was the note in suit, 1,680,
and the [urther sum of S370; muking in a1l $2,050, the ponside aion mentioned in the deed.
Upon this theory, we are anable (o Liscover what tha chock of $366 had to do with the con-
sideration to be paid for the lot.

The chock, considered by itself, raises no presumplion of indebtedness from pluntill to de-
fendant ; if ovidence of snything, it is evideues ol payument, bur upon what in'obteduess, does
not appear. But we insist the court aved in admitting the check as evidence for any purpose.
Tt was not shown that the plaintill ever had, or presented o cherk for paymeut, ov that he ever
reeeived the monoy thereby called for, ov that the cheek it fuct had ever boen paxd to any one.
Mo custom of the Bank s to it mothod of cancelling ebezks, proves uothing, vod does not
obviate the objoction.  The Bank might have paid the check to aperson who simul'ated the
plaintiff, or to any one who was hearer theveof, or to some kuowa person to whom the Bank was
not authorized to make peywent, 1nd kb nee we claim that peool of paywent i et could not be

dispensed with,

- B E e —

e

—

So T

AT 11

)

.

YN

-



24+ To show there was nn incumbrance on the lot, which plaintiff agrecd to conveyto defen-

dant, free of incumbrance, the defendaat offsred in evidencs the record of a mortgage deed from
plaintiff to one Henry Shuster for the security of Iifteen Hundred Dollars, which mortgaze on
the record book showed no satisfactien or discharge. This record
though objected to by plaintiff.

We insist it should have been excluded.

was admitted in evidence

No proof was made that the original deed was lost, or that it was not in the power of defons
dant to produceit. One or thaother of these fasts should be shown to the satisfaction of tha
conrt before the record could be used as evidence. 20 [Il. I, 63.

Roavised Statutes, Title Conveyaness, Sec. 25 Fergason vs Miles, 3, Gil. R, 364,

‘Wa insist, morcover, the record if admissable, does not prove the fact that the lob was in-
cumbered. The object of the record is the protection of the mortgages und others, and to put a
party upon enquiry. Beeanss the law authorizes the reeord to be made, it does not thereby
changs the rule of evidence. Ryan vs Danlap, 17, Tlls. I, 43,

8. Tor reasons already stated, we insist there was no evidenee to prove the issne made by
plaintiffs 4th replication.

4. The defendant offered no evidence teading to sustain the issue made by plaintiff 5th repli-
cition. The burden of proof wus on him, and he should have shown that the taxes had either
been paid by him, or that none had become due, It was a condition of the bond that he should
pay all tazes an tha lot botwaen the dite of the band and the time when he was to have his deed.

5. Replication numbar six, raises the question of tender under defendaats third pla, nlready
sufficiently ‘considered, as to defendants second plea.

6 Tae plaiatiffs Teh rep'ication raises ths qusstion of incumbranes, by way of mortzage on
the lot, and denies that the same was a subsistiog and valid lien upon the premises.

We will add nothing more on this head.

T. The court refused instruetions one and two, asked by pleintiff.  If we are correct in our
views of the law in regard to said check and mortgage, these instructious should have been given,

8. Plaintilfs instruction Number 3, as asked. was os follows :

““The plaintiff is not entitled to prevail on his third plua, unless he has shown by his evi-
¢“dence that he has paid all taxes on the lot mentioned in said bond, between the date of suid
‘“bond and ths 10th day of Oect. 1858.”” To this the court added this qualificition, OR Tmar
IT WAS ADMITIED DY PLAINTIFF THAT THE TAXES 1AD BEEN PAID..

Why this qualification 7 There is not a pacticle of evidence in the record to warrant it, and
and even if there was, the proposition contained in the aldition would not be good law., 'The
addition to the instruction would make the plaintiffs admission that the taxes had been paid, a
substitute for the fuct of puyment, und not merely evidence tending to prove such paymen®. It
would make the plainiiffs admission incontrovertible, however mistaken the admission mizht be,
If the evidence in the case had shown any such admission, it would have been subject to re-
butting proof or exolanation, and the plaintiff wonld not have been concluded thereby. At
mast, it could only have been evidence tending to prove an alledzed fact, which the jury might
weigh and consider ; and in no event to be regarded as a substitute for the fact aliedged, or dis-
pensing with sufficient proof thereof.

The instruetion should have been given as asked. and the qualification omitted.

9. Plaintiffs Seventh instruction as asked and as modified,

We complain of the modification ; it assumes that in whatever manner a party may be pre-
vented from counting the money tendered, it is necessary nevertheless for him to REQUEST A
couNT, regardless of all other obstacles thrown in the way of a count bya party tendering, We
submit, where the person who undertakes to make a tender, interposes obstucles und t. ereby pre-
vents a count by the party to whom the tender is made, no ‘reqnest to couut is necessary by
the person to whom the tenderis mude, upon the party making it. The obstaclas to prevent a
count, other than a refusal, may be quite as effecrual as the refusal itself, In this case, a8 the
record shows, the party who pretended to make tha tender, as the muey was about to be taken
grabbed the bag and run. Whether after that, a request to count conld have been made, dapcndmi
upon the speed and endnrance of the parties.

The matters above considered, apply to the other questions raised in the case and need not be
rapeated.
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