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STATE OF- ILLINOIS, SUPREME COURT.

THIRD GRAND DIVISION.

APRIL TERM, 1860.

THE PEOPLE, &o.,
for the use of

- JOHN H. KEDZIE,

8. Y Error to Putnam.
ANDREW WARDLAW,
SHEPHERD MOORE, and
ROBERT MOORE.

POINTS FOR DEFENDANTS IN ERROR.

Tris action purports tobe brought against Wardlaw as sheriff, and the
other defendants as his sureties, on his offictal bond. Against sureties
the law intends nothing, and every presumption is in their favor. ITor
the sureties we make the following points:

L. There is no allegation in the declaration that Wardlaw had been
elected sheriff. The recitals in the condition of the bond (even if they
were set out) are not allegations of the fuct.

IL There is no allegation in the declaratien that the bond was ever
delivered by the defendants as the gfficial bond of the sheriff. The alle-
gation that it was “lodged with the clerk” and “ received by the people”
as the sheriff’s official bond, de not amount to an allegation of delivery.
Every allegation of the declaration in that regard may be true, and yet
the bond never have been delivered or intended to be delivered by the
sureties. :

IIT. The statute requires the official bond of the sheriff to be approved
by the Judge of the Cizcuit Court, at the next term after its filing, but
it there shall be no term of the Court within thirty days after notice of
the commission, then the clerk may approve the bond, and it stands good
until the end of the next term of the Court. Scates’ Stat., pages 1122,
1123, Sec. 2. This declaration contains no allegation that the bond was
ever approved by the Judge. The approval of the clerk could only
make it good as an oficial bond until the end of the next term of the
Court, and the non-feasance complained of is not alleged to have occur-
red before that time.

The declaration contains but one count, with several breaches. The
demurrer sustained by the Court was to the declaration and each breach
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thereof. The points already made apply to the declaration, and if either
of them is good the demurrer was properly sustained.

But we make the following additional points against the breaches as-
‘signed :

IV. Neither of the breaches assigned alleges that there was any judy-
ment upon which an execution could properly issuc. All the allegations
may be true and yet the execution be one that the sheriff had a right to
refuse to execute. As against the sureties, the declaration should show
a state of facts in which the sheriff should not merely be Justified in act-
ing, but in which he was bound to act.

V. The third breach assigned, presents the question whetler the
sureties of the sheriff are liable in an action upon the oficial bond, for
the neglect of the Zate sherift in not executing a writ of vendition: capo-
nas, issued to him atter the expiration of his ferm of office. We insist
that they are not. The judgment creditor may take the writ cither to
the acting sheriff or to the late sheriff who made the levy. Ifthe credi-
tor desires to hold the sheriff in his official capacity, he can take the writ
directed to him. If he takes it to the Zafe sheriff, he relies upon the man
and not upon the oflicer. Any neglect by the lafe sheriff to execute
process directed to him after the expiration of his term of ofiice, he him-
self may be liable for ; but to make his sureties liable therefor, would
be to extend the liability of the sureties beyond the undertaking of the
bond. They undertook that Wardlaw should perform all the duties re-
quired of him as skeriff merely. Their liability did not extend beyond
his acts done whilst he held the office of sherift.

WALLACE & COOK,
Lor Defondants.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

THE PEOPLE, &oc.,
for the use of
JOHN H. KEDZIE,

V8.
ANDREW WARDLAW,
SHEPHERD MOORE, and
ROBERT MOORE. J

Lrror to Putnam.

POINTS FOR DEFENDANTS IN ERROR.

Trs action purports to be brought against Wardlaw as sheriff, and the
other defendants as his sureties, on his official bond. Against sureties
the law intends nothing, and every presumption is in their favor. For
the sureties we make the following points:

I. There is no allegation in the declaration that Wardlaw had been
elected sheriff. The recitals in the cendition of the bond (even if they
were set.out) are not allegations of the fact.

II. There is no allegation in the declaration that the bond was ever
delivered by the defendants as the official bend of the sheriff. The alle-
gation that it was “lodged with the clerk” and “received by the people”
as the sheriff’s official bend, do not amount to an allegation of delivery..
Every allegation of the declaration in that regard may be true, and yet
the bond never have been delivered or intended to be delivered by the
sureties.

IIT. The statute requires the official bond of the sheniff to be approved
by the Judge of the Cizcuit Court, at the next term after its filing, but
if there shall be no term of the Court within thirty days after notice of
the commission, then the clerk may approve the bond, and it stands good
until the end of the next term of the Court. Scates’ Stat., pages 1122,
1128, Sec. 2. This declaration contains no allegation that the bond was
ever approved by the Judge. The approwal of the clerk could only
make it good as an official bond until the end of the next term of the
Court, and the non-feasance complained of is not alleged to have occur-
red before that time.

The declaration contains but one count, with several breaches. The
demurrer sustained by the Court was to the declaration and cach breach
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“THE PEOPLE, &c., i
for the use of
JOIIN H. KEDZIE, ,
V8. - Error to Putnam.

ANDREW WARDLAW,
SHEPHERD MOORE, and
ROBERT MOORE. J

POINTS FOR RDEFENDANTS IN ERROR.

s action purports to.be bronght against Wardlaw as sheriff, and the
other defendants as his sureties, on his gficial bond. Against sureties
the law intends nothing, and every presumption is in their favor. Ior
the sunreties we make the following points: l

’

1. There is no allegation in the declaration that Wardlaw had been
elected sheriff. The reoitals in the condition of the bond (even if they
were set out) are net ellegations of the fuct.

II. There is no allegation in the declaration that the bond was ever
deliwered by the defendants as the oficial bond of the sheniff. The alle-
gation that it was ‘“lodged with the clerk” and “received by the people”
as the sheriff’s official bend, do net amount to an allegation of delivery.
Every allegation of the declaration in that regard may be true, and yet
the bond never have been delivered or intended to be delivered by the
sureties. ¥

IIT. The statute requires the official bond of the sheriff to be.approved
by the Judge of the Circuit Court, at the next term after its filing, but
if there shall be no term of the Court within thirty days after notice of
the commission, then the clerk may approve the bond, and it stands good
until the end of the next term of the Court. Secates’ Stat., pages 1122,
1123, Sec. 2. This declaration: contains no allegation that the bond was
ever approved by the Judge. The approval of the clerk could only
make it good as an gfficial bond until the end of the next term of the

Court, and the non-feasance complained of is not alleged to have occur-
red before that time.

The declaration contains but one count, with several breaches. The
demurrer sustained by the Court was to the declaration and each breach
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thereof. The points already made apply to the declaration, and if either
of them is good the demurrer was properly sustained.

But we make the following additional points against the breaches as-
signed :

IV. Neither of the breaches assigned alleges that there was any judy-
ment upon which an execution could properly issue. All the allegations
may be true and yet the execution be one that the sheriff had a right to
refuse to execute. As against the suzefies, the declaration should show
a state of facts in which the sheriff should not merely be justified in act-
ing, but in which he was bound to act.

V. The third breach assigned, presents the question whether the
sureties of the sheriff are liable in an action upon the gficial bond, for
the neglect of the latc sherift in not executing a writ of venditions eapo-
nas, issued to him after the expiration of his term of office. We insist
that they are not. The judgment creditor may take the writ cither to
the acting sherift or to the late sheriff who made the levy. If the credi-
tor-desires to hold the sheriff in his official capacity, he can take the writ
directed to him. It he takes it to the Zaze sheriff, he relies upon the man
and not upon the officer. Any neglect by the lafe sheriff to execute
process directed to him after the expiration of his term of office, he him-
self may be liable for ; but to make his sureties liable therefor, would
be to extend the liability of the sureties beyond the undertaking of the
bond. They undertook that Wardlaw should perform all the duties re-
quired of him as sheréff merely. Their liability did not extend beyond
his acts done whilst he held the oflice of sheriff.

WALLACE & COOK,
Lor Defendants.
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STATE OF ILLINOIS, )
SuvpreME CoURT, . APRIL TERM, A. D. 1860.-

Third Grand Division.
People for the use-of Kedzes, vs. Andrew Wardlaw et dl. Error to Putnam.

PoinTs, AUTHORITIES AND ARGUMENT FOR PLAINTIFFS IN ERrRoR.

The only question presented by the Record in this cause is whether the Circait Court erred
in sustaining the Defendants’ Demurrer to Plaintiff’s Declaration.

And the only point urged agtiinst the Declaration that I am aware of is, whether the judg-
ment is sufficiently described on which the Execution issuec.

We say in the first place it is; and in'the second place that the Declaration would be good
if it was not described at all. That_judgment is not the foundation of this action, nor even
the inducement. ; '

Is the Sheriff not bound in law to execute process regular upon its face, or at least is
he not prima facie liable if he does not ? bl

Was not the process set forth in this Declaration regular upon its face ?

Tt was not only so but the Sheriff recognized it as such by acting under it and making the
levy. i

Then was he not in duty bound to dispose of the levy by sale, or at least is this not prima
facie 50 ?

All that is necessary in a Declaration is to make out a prima facie case. ]

If the Sheriff violated his official duty by neglecting or refusing to sell property levied upon
by virtue of an Execution regular upon its face, is he not prima facie liable in this form of
action ? .

Is he not liable in this form of action for not retummg a writ of vend1 exponas directed
and delivered to him which was regular upon its face ?

Buckmaster vs. Drake, 5 Gil, 321. . Cox. vs Joiner, 4 Bibb, 94.

Clerk vs. Withers, 2 Lord R., 1075. Ph11hps et al vs. Dana, 3 Scam., 558.
Reddick vs. Clouds, Adm’r, 2d Gil, 677. Bybee vs. Ashley, 2d Gil, 165-6.
Barnes vs. Barber, 1 Gil, 401. + McDonald vs. Wilke, 13 111, 25.

Jeff vs. Ashbaugh, 13 Il 603.
D. P. JENKINS, Atty. for Pltff. in Error.
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STATE OF ILLINOIS, . e People nf the Stote nf Sllinois,

To the Sheriff of the County of L (/T/‘- At —— —— Greeting :

@m{ngc In the record and proceedings, and also in the rendition of the Judoment
of a plea which was in the T et L O T of

County, before the Judge thereof, between //fu, f 4L - SteAT o 2llns
fro s vt of Jotis M Kockic __ii/ hew 7/

plaintiff, and?%y,o&/w MGULMM S KA/?/M Dot ovrc %/9 ﬁé{/ﬁ

W Dot ————————

defendants , it is said that manifest error hath intervened, to the injury of the said: - —

M%f _— L Pl YT ORER - T o —_
as we are informed by . %I fcomplamt SEE L/ZW/W the record

and proceedings of, which said judgment we have caused to be brought into our Su-
.preme Court of the State of Illlnéqs at Ottawa, before the Justices thereof, to correct

the errors in the same, in due fQ)f:fii and manner, according to law; Therefore, Ve

Command Yon, That by good-and ful m(; of your County, you give notice to the said
e WWL@W Diniiis st o4 Hoomis

4
that %»7 be and appear before the Justices of our said Supreme Court, at the next
term of said Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned, if shall see fit ;o and further to do and receive what said

Court shall order in this behalf; and have you then there the names of thgse by whon
y9u shall give the said i MQAMAA}\ MJ_/LZMJ Nore ¥ m;\‘
%(/‘W notice, together with this writ.

{litess, The Hon. JOHN D. CATON, Chief Justice

of our said Court, and the Se%eof at Ottawa,
this /457 ——— day of @ —— inthe
Year of Our Loxd One Thousand Eight Hundred
and Fifty- aarnaen

/ f :
{ D‘\W)\ﬁ
Clerk of the Supreme Court.
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STATIs%pg)EIn;E %%%TINOIS } The People of the State of Q lingis,

To the Sheriff of the County of Jé/ M/a/z/w Greeting :

%J}ljduse In the record and proceedings, and also in the rendition of the Judcmcnt

of a plea which was in the 51/1 Qbu./f - Court of il o

County, before the Judge theleof between //Lg ;‘.;//JV& él/% d%
/l/(/u

Ll %h it /
;{M - SR mﬁﬂ&u «/M %j %&Mj

SR oMW Tosre — ST

defendant$ , it is said that manifest error hath intervened, to the injury of the said
\

s -

as we are informed by % complaint, ﬂ/S’o@ﬁM the record
and proceedings of which said judgment we have caused to be brought into our Su-
preme Court of the State of Illinois, at Ottawa, before the Justices thereof, to correct

the errors in the same, in due form and manner, according to law; qrl)l‘l‘l‘fl?ll‘l‘, e
Command 3)on, That by good and lawful men of yom County, you give notice to the said

s e e

that be and appear before the Justides of our said Supreme Court, at the next
term of'éald Court, to be holden at Ottawa, in said State, on the first Tuesday after the
third Monday in April next, to hear the records and proceedings aforesaid, and
the errors assigned, if — shall see fit; and further to do and receive what said

Court shall 01de1 in this bchalf; and have you then there the na mby whom
you.shgll give the said _>7 uxl/u/tu W
W MW\ sl notlcc, together with this writ.

(’.QIlth‘SS The Hon. JOHN D. CATON, Chief Justice

of our &d Court, and the Sea) thereof, at Ottawa,

this 454 day of ~1in the
Year of Om Lord One I‘housand Eight Hundred

and Fifty- Szevce / &Wﬁ

Clerk of the Supreme Counrt.

/7 /0/2/&2/\@(/,@/;
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