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Jameson & Morse, Printers, 14 La Salle Street, Chicago. : >
X ]

SUPREME COURT.

R o A et

ALONZO WATSON &
PETER NORTIIROP,

Pramvrirrs v ERRrOR,
. Writ of s Epror to Cook County
V..., Y Cireuit Court. :

CHARLES REISSIG,

DErFENDANT 1N ERROR.

ABSTRACT OF THE RECORD.

ik ¥ ‘ le*bl]l of’ e{éeptlons in the cause of 2 ST e

A o R
cmmm:s Rmssm e Y ,
P A B " cs ) '
b ALONAO WATSON & i ¢

4 . PETER NORTHROP, | In the circuit court of Cook county,
gtates, that a judgment by confession was entered on a note and warrant
“of attorney, on the 29th Sept., 1857, for $758.81 damages besides costs,
in the above entitled cause, A. C Coventry, Attorney for the Plaintiff,
on the Record, L. B. Taft, Attorney for Defendants, on the Record.

#""The first execution, a writ of Jieré facias was issued to the sheriff of
Du P'lfre,)county, tested 26th Feb., 1858 ; received by sheriff, March
25th, 1858; and levied by him, qu 2d, 1858, on lots No. two and
tlnee, in blocl\ No. one, in W. L Wheaton 8 addition to the town of
Wheaton in Du Page county. To which the sheriff returned Aug. 20,
1858, that he was presented with a copy of affidavit of defendant and

certificate of judge, staying proceedings. Ixecution returned and filed
Ang. 20, 1858.

w;_
3
i

A second execution was issued to the same sheriff on the same judg-

“a ment. This was received, Nov. 13, 1SoS tested the 12th of the same
; month, and on the 14th of same month was levied on lo(s one and two in
block No. 3 in W. L. Wheaton’s addition to Wheaton Village, Du Page
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County, and the same were thereupon sold by said sheriff, and bid in by
Charles Reissig, the plaintiff in above cause, for $810.08, the amount of
debt and costs and a certificate of sale, was duly made and filed by the
sheriff in the proper office.  The sale was on Dec. 11, 1858, and said
exceution was thereupon, on 20th Dec. 1858, returned by said sheriff and
filed in the clerk’s office of this court, as satisfied in full by sale of real
estate to the plaintiff.

Another execution or writ of fieré fucias on a second judgment of
said Charles Reissig against the same defendants, for $278.50 damages,
besides costs, (in a suit commenced by Summons) entered 22d Oct., 1858,
was received by the sheriff of Du FPage county, Oct. 29, 1858,
and was levied Nov. 2d, 1858, on same lots No. one and two, block No.
three in W. L. Wheaton’s addition to the village of Wheaton, which on
11th of Dec., 1858, were also sold to Charles Reissig the plaintiff, for the
amount of execcution and costs, $309.72, and certificate filed for record,
and on Dec. 17, 1838, sheriff returned the same satisfied in full by sale
of property to plaintiff. g

On the judge’s docket of October term, 1858, of this cause last
named, DeWolf & Daniels’ names are entered by the judge as attorneys
for defendants. They then (Oct. 13, 1858,) obtained an order to extend
the time to plead, and filed an affidavit of merits.

On the 18th of October, 1858, defendants caunsed to be filed, an affi-
davit intended as a ground for a motion to set aside the judgment in the
first above entitled cause, entered by confession, for $758.81 and costs,
and to let in the defendants to defend upon the merits. Upon this the
judge had granted an order, dated August 7, 1858, staying execution
until the further order of the court.

This order was subsequently set aside, and the plaintiff allowed to
proceed with execution.

The affidavit and order on file, has the name of no attorney endorsed
upon it, or attached, but was prepared and filed by L. E. DceWolf, an
attorney employed by Watson'& Northrop to make said motion, and
said motion was made and attended to by him.

On Tuesday March 1,1859, a motion was made by Messrs. Coven-
try, Rountree & Vaughan, attorneys for Reissig in above cause, to set
aside the sales made on the exccutions as above recited, and declare the
same for naught and that the judgments rendered therein, be ordered to
stand wholly undischarged and unsatisfied.  Said motion was arounded
on two affidavits on file, to which is annexed a notice of the motion,with
a certificate at the foot of the notice signed by Harry E. Haydon.
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Copy of the motion and certificate above referred to:

Cirourr Court, Coox County.
CHARLES REISSIG,

8. Two Cases.
ALANSON WATSON. , et al.

DeWorr, Sir:—-

You will please take notice that on the opening
of the court, Tuesday the 1st day of March, or as soon thereafter as
counsel can be heard, we will move the court upon affidavit, with copies
of which you are herewith served, to set aside the sale made in the above
cases and declare the same for naught, and that the Jjudgments rendered
therein be ordered to stand wholly undischarged and unsatisfied.

Yours, very truly,
; COVENTRY, ROUNTREE & VAUGHAN,
Chicago, Feb. 25, ’59. Llaintigf’s Attorneys.

Served by leaving a copy of within, at the office of J. DeWolf, Fri-
day, Feb. 25, 1859. HARRY E. HAYDON.

Copy of the substance of the affidavits above referred to:

Circurr Court, Coox Counry.
CHARLES REISSIG,
vs

ALANSON WATSON, ¢t al.

STATE OF ILLINOIS,
DU PAGE COUNTY. } James J. Hunt of said DuPage County,
being duly sworn, on oath saith:

That on or about 22d May, 1858, he being then (and the previous
year, 1857,) sheriff of said county, received an execution in said cause,
directed to the sheriff of Du Page county, which he levied on lots #wo
and three in block one,in W. L. Wheaton’s addition to the town of
Wheatonin Du Page county, as defendant’s property and advertised it
for sale—postponed same several times for want of bidders, until 14th of
Aung., 1858.

That on or about 7th Aug., 1858, an order was served upon him
staying temporarily, further proceedings granted by the judge of the
said civeuit court. Thereupon said sherift supposing it an ¢njunction
issued from said court, immediately returned said execution to the court
from which it issued with the levy still endorsed thercon—and stayed
further proceedings under his advertisement.




That afterwards, during the month of October, 1858, affiant received
an execution issued on a judgment in favor of Savage, Keith & Co.,
against said defendants, for about seven hundred dollars, with instruc-
tions to levy—which he levied upon the same property hereinbefore des-
cribed and advertised for sale.

That, therecafter affiant received from the attorney for the plaintiff,
a pluries execution upon the first mentioned judgment, together with
another execution issued upon another judgment of said plaintiff against
said defendants, at said October term, 1858, for $278.80 and costs, with
instructions to levy said last mentioned execution on defendants’ property.

That affiant then levied both last mentioned exccutions upon the said
property of defendants, before described, and upon which the execution
of Savage, Keith & Co. had been already levied, and advertised same
for sale Dec. 6, 1858, on which last day said property was sold first under
Savage, Keith & Co.’s exccution, and bid in in the name of plaintiff,
for the entire amount of the judgment, and was then re-sold under the
executions of said plaintiff, and bid in in the name of plaintiff’ aforesaid,
for the entire amount of several judgments, and certificates of sale were
issued thercupou to the several plaintiffs in the executions.

That said property is not worth more than three hundred dollars.

That affiant was under a mistake as to the purport and meaning of
said order, staying further proceedings under the first mentioned levy,
and supposed it required him to return said first mentioned cxecution,
which he did return as before stated.

Sworn to ete., ete. JAMES J. HUNT.
February 19, 1859.

Circrit Court oF Coox CouNTY.

CHARLES REISSIG,

Vs, Two Cases.
ALANSON WATSON, ¢t al.

STATE OF ILLINOIS,
COUNTY OF COOK. %% John M. Rountree of said county, being

duly sworn, says: that he has been acting as attorney for plaintiffs in
the above entitled causes since May 1st, 1858.

That judgment was entered in one of said causes, Sept. 29, 1857, for
§758.81, against defendants, and execution issued thercon on day of ren-
dition of judgment, which was returned unsatisfied, and an alias execu-
tion issued Ieb. 26, 1858, dirccted to the sheriff of Du Page county,



Illinois, which was levied by said sheriff, on 22d May, 1858, as appears
by his endorsement thereon, on lots two and three in Llock one, in W.
L. Wheaton’s addition to the town of Wheaton in Du Page county, Tl.,
and advertised for sale said property, on July 10, 1858—postponed same
from time to time until 14th August, 1858.

That on 7th August, 1858, defendants obtained upon affidavit an or-
der from the Judge of said Court, staying the sale aforesaid temporarily
—which order was dissolved at the ensuing October Term of said Court.

That affiant immediately thereupon, supposing said Sherift of Du
Page county had preserved the levy so made by him as aforesaid, and
continued and postponed the sale until the final determination of said
stay of proceedings by said judge, obtained a pluries exccution upon said
Judgment and forwarded to said sheriff, and directed him to [sell said
property so levied upon, and bid in same in name of said plaintiff in sat-
isfaction of said execution.

That at said Ooctober Term of said Court, Savage Keith & Co. ob-
tained a judgment for about $700 against these said defendants, and
issued exccution thercon to said Sheriff of Du Page county, which
execution said Sheriff immediately levied upon the same property and
advertised for sale.

That at same October Term affiant obtained for said Charles Reissig
another judgment against said defendants for $278.80 and costs, and ex-
ecution thereupon immediately issued to said Sheriff of Du Page, with
affiant’s instructions to levy upon the same property hereinbefore men-
tioned, which said Sherift’ did—and again advertised for sale.

That on 6th December, 1838, said Sheriff of Du Page sold said
property under the execution before mentioned, and bid in said property
in the name of the several plaintiffs in execution, under each separate
execution, in entire satisfaction of the several judgments.

Since said sale affiant has been informed and believes true that im-
mediately on service of the order staying proceedings under the first
mentioned judgment, the Sherift released the levy made under the said
alias execution on the judgment of May 22d, 1858, and immediately
on the receipt of Savage, Keith & Co.’s execution, levied the same upon
the same property, which levy was made before the entry of the order
dissolving the order to stay said first execution, and did not inform affiant
or said plaintiff of the release of said first levy, or of the receipt of Sav-
age, Keith & Co.’s execution, but wholly kept affiant in ignorance of his
neglect to faithfully keep and preserve the original levy, and thereby



affiant was decetved as to the true condition of the several executions and
the levy so made; and did not inform this affiant, or the said plaintiff or
any one in his behalf, of his release of said levy, until after the sale and
satisfaction of said executions.

‘Wherefore, affiant prays, in consequence of the neglect of said
Sherift of his duty in preserving said levy, and in consequence of keeping
said plaintiff and affiant in ignorance of the true condition of said levy
aud sale, until after the sale was made and execution satisfied :

That an order be entered in both causes hereinbefore mentioned,
setting aside said sale on said judgments of the plaintiff aforesaid.

That the judgments be permitted to stand wholly unsatisfied and
undischarged.

That affiant was wholly ignorant of said Sheriff’s relcasing said levy;
as, had he been informed, he would not have directed the Sheriff to bid
in the property in the name of said plaintift, in satisfaction of said judg-
ments.

That affiant has seen the property and is acquainted with the value
of it, and thinks the same cannot be worth more than $300 at present.

That at the time of the levy there was a mill standing upon the
property aforesaid, which has since been burned down and destroyed.

Sworn to 26th Feb., 1859. JOHN M. ROUNTREE.

The foregoing motion was submitted to the Court March 2d, 1859,
by the plaintiff’s attorneys, with affidavits atoresaid, with notice of mo-
tion attached, and the certificate of said Haydon.

The Court, after consideration, on the 9th day of March, 1859, made
the following order, which was entered on the Records of the Court:

Marcn 9, 1859.
CHARLES REISSIG

8. Assuxesit.  Mo. to set aside
ALONZO WATSON & Sheriff’s Sale.
PETER NORTHROP | ’

This day again comes the said plaintiff, by Coventry, Rountree &
Vaughan, his attorneys, and moves the Cowrt, on affidavits filed, to set
aside the salc of property heretofore made on the exceution issued out of
this Court on the judgment in said cause. And the Court, after hearing



said affidavits and the allegations set forth by said plaintiff, and being
fully advised in the premises, now sustains said motion, and orders that
the levy and sale of the following described real estate, to wit: Lots
Numbers One and Two in W. L. Wheaton’s addition to the town of
‘Wheaton, in the county of Du Page and State of Illinois, made by the
Sheriff of saidl Du Page county on an execution issued out of this Court
on the judgment heretofore rendered Ly this Court in said cause, be
and the same is hereby set aside, vacated, and held for naught, and said
judgment is lereby declared to stand wholly unsatisfied and undis-
charged.

On 20th June, 1859, Mather, Taft & King, as attorneys for defend-
ants Watson and Northrop, moved said Court for an order to set aside
and disannul the aforesaid order of March 9, 1859.

Notice of the last motion filed, with the affidavits and papers on which
it was founded, is accompanied by an admission of service subjoined at
the foot of said notice, in these words:

“YWe admit service of copy of affidavits, with notice endorsed there-
on, of which the above notice is a copy.

“June 15th, 1859. COVENTRY & ROUNTREE,
“ Att’ys for Reissig.”

Copy (in substance) of affidavits on which (besides papers on file and
records in notice referred to) the latter motion was based :

CIIARLES REISSIG
V8.
ALONZO WATSON &
PETER NORTHROP.

In the Circuit Court for Cook Co.

State of Illinois, Cook County, ss.
Peter Northrop, of Du Page county, one of def’ts, duly sworn, says:

That judgment was entered by confession in above cause 29th Sept.,
1857, for $758.81 damages.

That first exccution was issued to Sheriff of Du Page March 25th,
1858, and

Levied May 22d, 1858, on Lots 2 and 3, Block 1, in W. L. Wheat-
on’s addition to Wheaton.

Same returned and filed August 20th, 1858.



That Sheriff was presented with copy of affidavit and stay of pro-
ceedings.

That a 2d Execution issued to Sheriff of Du Page, received 13th
day ot November, 1858, and levied on the 14th of November aforesaid,
on the same lots and property mentioned in case of the first Execution.

That on 11th of Dee., 1858, said Sheriff sold said property with the
improvements thereon, and same was bid off by the plaintiff in the cause
for the amount of debt, interest and costs, $810.08, and certificate of
sale made and filed by said Sheriff in the proper office.

That said last excention was on 20th Dec., 1858, returned and filed
in the Clerk’s office of this Court, as satisfied in full by sale of real estate
to the plaintift.

That at the time of levy and sale, there was standing upon said Lots
levied upon and sold, a flouring mill and planing mill, with full sctts of
machinery in both, in gocd repair and doing business. The planing mill
was new; the flouring mill was two years old.

The value of the Lots was at least $600 over and above improve-
ments.

The improvements aforesaid cost defendants nine thousand dollars,
and he thinks over that sum.

In said flouring mill were two run of stone, five bolts, and the same
was in good repair at the time of sale, and worth the above sum stated
as cost.

That after the sale, on evening of 29th Deec., 1858, said mills acci-
dentally took fire and burned up.

That defendant knows nothing of the cause of the fire, or how orig-
inated. The mills had been regularly running until 7 o’clock of the same
evening, and were then shut up.

- A . . :
The original cost of the engine and boiler was over three thousand
dollars.

The planing mill and iron fixtures cost about one thousand more.

After the fire, the machinery was examined by H. Scoville of Chi-
cago, a machinist, and partner of plaintift Reissig, and by Mr. Ackley, a
machinist of Springfield, who after examination expressed it as their
opinion that said machinery, including engine and boiler, could be re-



stored and made as good as before the fire for about five hundred dollars,
which deponent thinks to have been a fair estimate.

That Ackley aforesaid also expressed his opinion that said machinery
alone, after the fire, was worth fifteen hundred dollars without repairs,
and exclusive of the Lots.

That there were no other inenmbrances on the Lots.

That while the first execution was in Sheriff’s hands, these defend-
ants employed L. E. DeWolf, Esq., then of Wheaton, to make a motion to
open the judgment in order toletin a defence by way of set-off or recoup-
ment of damages which had accrued or arisen against Reissig, who
manufactured said boiler and engine, in consequence of defects in the
work, the judgment note and warrant of attorney having been given for
purchase price of same, which by agreement were to be of the best qual-
ity, whereas in truth and in fact the defendants had to expend over three
hundred dollars on the boiler to make it good, before it was useful, or could
be used to any advantage.

That abount that time Reissig commenced his second suit against
same defendants for those same repairs, or part thereof, which was the
expenditure defendants designed to bring in as damages, to reduce the
amount of the first judgment, the boiler being in fact warranted to them

by Reissig, but could not be used by the defendants until so repaired
and made good.

That defendants employed said DeWolf to make said motion, and
for no other purpose.

He accordingly drew papers and affidavits, and shortly after gave
notice to defendants that he was going away somewhere to the west, and
could not attend to their business any farther.

That DeWolf shortly after left Wheaton, and has never returned to
reside; the business was neglected; motion not made as defendants
suppose for want of a person to attend to it.

That DeWolf’s family remains at Wheaton still, but he has had no
office or place of business there,-so far as deponent knows.

That about three or four wecks prior to the present time, defendant
first learned by information of his co-defendant and partner, A. Watson,
which Le derived from Reissig, the plaintiff, of the order of this Court of

March 9, 1859, setting aside the levy and sale and restoring the judg-
ments.



That he, the deponent, never had any notice or knowledge of any
motion to be made to vacate levy and sale and restore judgments as
aforesaid, and that the whole proceeding to vacate and restore, &c., has
been carried on by said Reissig without apprising déponcent or said Wat-
son (so far as he, deponent, knows or believes) thereof.

That deponent knows nothing of any notice thereof having been
ever served on said DeWolf, nor does he believe any such notice was so
served ; and also that said DeWolf never had any capacity or authority
as attorney to represent these defendants in any such matter or thing.

That deponent yesterday (June 5, 1859) inquired of said DeWolf
and was informed by him that he never saw any papers or notice of said
motion to be made 9th March last, and knew nothing of same, though he
had heard, he thought, of some papers of that kind being lett at the office
in Warner’s Iall in Chicago, where he formerly kept an office with Mr.
Daniels.

That the sale of the property on the two executions of Reissig, and
one in favor of Alexander II. Morrison for one of Savage, Keith & Gil-
man, mentioned in the papers on said motion of March 9th, 1859, were
each and every of them sales regularly made in good faith by all the
parties, Sheriff' as well as plaintiffs and owners of the judgments, and the
property sold was at the time of sale worth more than four times the ag-
gregate of all the sums bid for the same on the three several executions.

That it is clearly inferrable from the circumstances, that Reissig’s
motive leading to the motion of March 9, 1859, was the occurrence of the
fire which reduced the value of the property purchased partially.

That deponent has caused an examination of the files to be made by
his attorney, from whom he learns authentically (as he believes) that the
pretended notice of said motion, signed by Coventry, Rountree &
Vaughan, as plaintift’s att’ys, dated Feb. 25, °59, and addressed “ De-
Wolf,—Sir:” is in and of a certain cause entitled in the words following :

“ Crrcurr Court Coox Counry.
“ CHARLES REISSIG

V8. § Two Cases.”
“ALANSON WATSON et al.

That there is no proof by affidavit or otherwise of the service of said
notice on any body, except an unsworn and unofficial certificate of one
Henry E. ITaydon, appended thereto, stating that he served it by leaving
at the oflice of J. DeWolf, Tuesday, Feb. 25, 1859.



And the only affidavits, of James J. TTunt (Sheriff) and John Roun-
tree (Att’y), on which said motion appears to have been founded, are in
causes entitled at the heading of said affidavits in the same manner ex-
actly as at the heading of said notice,—that is to say, in cases of said
Reissig vs. “ Alanson Watson et al.”

But both the judgments restored to force by said order, in which
also the sale for that purpose is vacated, is a judgment entitled and en-
tered in favor of

CHARLES REISSIG ]
8.
ALONZO WATSON &
PETER NORTHROP,
And the order to vacate and restore as aforesaid is entitled and entered
in the same manner last mentioned.

(Residue immaterial.)
Sworn to, &e., June 6, 1859. PETER NORTHROP.

Subjoined, under the same title of cause, is the affidavit of Watson,
the other defendant, in which he states that he had read the foregoing
affidavit of the other defendant, Northrop, and knew the contents, all
which he swears to be true so far as relates to his actions in the premises;
also that he never knew or had any notice of the motion decided March
9, 1859, and never heard of it until long afterward; and that he knows
all the facts stated in Northrop’s affidavit to be true.

Sworn to June 6, 1859.

Subjoined, under like title, is also the affidavit of Warren L. Wheat-
on, of Du Page county, sworn to 31st May, 1859, in which he states that
he s well acquainted with Lots No. (2) Two and (8) Three in Block (1) One
in Wheaton’s addition to the village of Wheaton, upon which Lots Nor-
- throp & Watson’s flouring mill was situated, and that said Lots above
described are worth three hundred dollars each, to the best of his knowl-
edge and belief.

Subjoined, under like entitling, is also the affidavit of John Sateliffe,
made in Du Page county and sworn to May 81st, 1859, in which he
swears that he is well acquainted with Lots No. (2) Two and (3) Three
in Block (1) Onein Wheaton’s addition to the town plot of the village of
Wheaton, and upon said Lots Messrs. Northrop & Watson’s steam flour-
ing mill was situated, and that said property was worth December 11th,
1858, nine thousand dollars ($9000.00), and that the machinery aftter

the fire was worth fifteen hundred dollars ($1500.00), to the best of his
knowledge and belief.



Notice of motion endorsed on the preceding affidavits:
Cmrcurr Courr Coox Counry.
CHARLES REISSIG
VB.
ALONZO WATSON &
PETER NORTHROP.

Gents :—Take notice that on Monday, June 20th, 1859, at the Court
House in Chicago, or as soon thereatter as counsel can be heard, we in-
tend to move the Court for an order to set aside and disannul the order
made by this Courtin the above entitled cause on the ninth day of March,
A. D. 1859, whereby the levy and sale on and of certain real estate in
Du Page County, Illinoig, on execution issued out of this Court on the
judgment heretofore rendered in this Court, in said above cause, was sct
aside, vacated, and held for naught, and the said judgment was declared
to stand wholly unsatisfied and undischarged. ‘Which motion, so to be
made, will be grounded on affidavits, of which the within are copies, and
also upon all the papers on file in the above cause, including the papers
in the original motion on which the order of 9th March, 1859, was pre-
dicated, and on all the processes and papers filed heretofore in said cause.

Dated June 15th, 1859.
Yours, &c.,
MATHER, TAFT & KING,
Attorneys for Watson & Northrop.

To Messrs. COVENTRY, ROUNTREE & VAUGHUAN,
Attys.for Charles Reissig.

Copy of admission of service subjoined.

We admit service of copy of affidavits, with notice endorsed thereon,

of which the above notice is a copy. June 15th, 1859.
COVENTRY & ROUNTREE,
Atys for Reissig.

The counscl for Watson & Northrop, by a written argument, (the
Court directing and requiring such to be handed in instead of an oral
argument,) insisted on all the errors apparent in the papers, and par-
ticularly

That it was not the custom or practice of Courts to grant such relief
or make such order as that of March 9th, 1859, on motion.



That the judgment or order of March 9th, 1859, is erroneous, be-
cause the defendants had no notice of the motion, the whole proceeding
being entirely ex parte.

That the papers for the motion of March 9th showed no fraud or
imposition practiced by the defendants, or by the sheriff, or by any other
persons, on the plaintiff or his attorneys.

That the issuing of the second execution by Reissig’s Attorneys
was suflicient and conclusive evidence of their knowledge of the return
of the first ; as otherwise it would have been irregular.

That if they were even in any ignorance of facts, it was their own
fault, and they had noue to blame but themselves, as thoy took no pains
to obtain information.

That it was clear as any fact could be, that their motive in wishing
to get rid of their purchase was merely because the fire had diminished
their chances to make a speculation by the purchase.

That the whole proceeding on motion of March 9th, 1859, was ir-
regular and void, on the ground that all the affidavits or papers for that
motion were entitled in the cause of

«“ CHARLES REISSIG

Vvs. } Two Cases.”
“« ALANSON WATSON, ET AL.

But the judgment restored, and all the executions, and the Court’s order
of March 9th, 1859, are in quite another cause, entitled,

CHARLES REISSIG ]
Vvs.

ALONZO WATSON anp
PETER NORTHROP.

The counsel for Reissig, Messrs. Coventry & Rountree, also appear-

ed and submitted their arguments in writing.

Affidavits were read also in opposition to defendant’s motion to set
aside the order of March 9, 1859, to wit:

Cmreuir Courr Coox Counry.

CHARLES REISSIG §
Vvs.

ALONZO WATSON, sr ArL.



Mr. Rountree, plaintiff’s Attorney, swears, under date of July 5,
1859, that on examination of the Court Docket of October term, 1858,
he finds an entry by the Clerk of this Court, of an extension of time to
plead in above cause, from 13th Oct. to the Monday succeeding, together
with the name of De Wolf, as Attorney for said detendants, who ap-
peared at that time and obtained from the Court such extension, in
which, as such Attorney, lic wishedsto file pleas for said defendants.

At the expiration of which time no pleas having been filed, the de-
fault of defendants was entered on Oct. 22d, 1858, and plaintiff’s damages
assessed by the Court.

That afterwards, affiant filed affidavits of himself and of sheriff of
Du Page County, in support of motion to set aside sale on the above
judgment under execution,and caused notice of such motion to be served
upon said DeWolf, by being left at his office during business hours on
afternoon of 25th February, 1859, by Harry E. Haydon, clerk of affiant,
as he informed affiant and made affidavit thereof, which notice affiant is
informed said DeWolf reccived.

That affiant had good reason to suppose said DeWolf was the Attor-
ney of said defendants, as he appeared in the cause, and became attorney
of record therein.

Another affidavit of Mr. Rountree is also on file, sworn to on the
same day with the last, in which he states on oath, that during the sum-
mer of 1858, one Lyman E. DeWolf served upon affiant, by leaving at
his office in Chicago, an order of Court, in‘the above cause granted upon
affidavit filed, staying further proceedings in said cause until the further
order of the Court.

That at Oct. term, 1858, affiant moved said Court to set aside said
order staying proceedings, upon affidavit furnished by affiant, which
motion was contested by said DeWolf, as attorney for the defendants,
and was sustained by the Court.

That upon 25th Feb. 1859, (here is repeated the service of notice
by Haydon and his making aflidavit thereof, of motion to wacate and
restore ect., percisely as in the last preceding aflidavit).

. 3] . g c S >
: That by Mr. DeWolf’s appearance in said cause, in manner afore-
said, affiant supposed him to be the attorney for defendants, his name
appearing on the records of this court as such attorney.

The plaintiffs also produced and read, in opposition to defendants’
motion to set aside said order of March 9, 1859, an affidavit of Harry E.



Haydon, attached June 15, °59, to his said certificate of service of notice
upon said DeWolf, which said affidavit is in the words and figures fol-
lowing, and was subjoined to his said certificate, to wit:

¢ Subscribed and sworn to before me, June 15, 1859.
War. L. CHURCH, Clerk.”

And it is agreed by the parties that foregoing affidavits, notices and
orders shall be considered, so far as pertinent, as having been made in
each of the above entitled causes, and that several orders of the court
therein, were had and made in each, and that as fully as if the same had
severally entitled therein, it being the intention of the parties, that judg-
ments which may be entered by the supreme court in the premises shall
be made and entered in eaci cause.

The court overruled the motions of the defendants and made the
orders following, that is to say :

In Circurr Court, June Term, 1859.
CHARLES REISSIG, )
' : 28, | Assumpsit, July 6, 1859,
ALONZO WATSON & ( Botion, do.
PETER NORTHROP. J

This day again came, as well the said plaintiff, by Coventry &
Rountree his attorneys, as the said defendants, by Mather, Taft & King,
their attorneys. And the said defendants now move the court to set
aside the order of this court herctofore made, setting aside the sale of
property, heretofore made by the sheriff of Du Page county, on the exe-
cution issued on the judgments in this causc, which motion is resisted by
by said plaintiff’s counsel, and the court after hearing arguments of
counsel on said motion, as well in support thereof as in opposition thereto,
and being fully advised in the premises, now orders that said motion be
and the same is hereby overruled. The same order was entered in the
same words in each of the cases.

To all which the counsel for the defendants excepted then and there,
for all the errors and irregularities apparent on the face of the papcrs, as
well as on the merits, of which objections are more fully set forth and

stated above, and on their prayer the judge hath signed and sealed this
bill of exceptions, July 12, 1859.

GEORGE MANIERRE, Z
Judge of the Tth Judicial Cireuit, 1.



Copy of stipulation at the foot of the bill of exceptions:

Crrouir Court, Coox County, ILL.

Judgment by confession on note and war-
rant of attorney, Sept. 29, 1857, for
$758.81, and costs.

V8.
ALONZO WATSON &

PETER NORTHROP.

CHARLES REISSIG, 1

/

CHARLES REISSIG, )
V8. Judgment October 22d, 1858, damages

ALONZO WATSON & assessed $278.50 and costs.

PETER NORTHROP. |

It is hereby stipulated between the attorneys for the respective par-
ties in the two above entitled causes, that judgment be rendered in the
supreme court in both the above entitled causes, mentioned in the fore-
going bill of exceptions, the whole merits in both cases appearing on the
papers sent up herewith.

Dated Nov. 16, 1859.

; COVENTRY & ROUNTREE,

Attorneys for Reissig.

MATHER, TATFT & KING,
Attorneys for Watson & Northrop.

The following writs of execntion with the returns endorsed thereon,
with memoranda of receipts thercof by sheriff, and his returns thereto
and filing by clerk, are set forth in the record in the above cause.

CHARLES REISSIG,
V8.

ALONZO WATSON &
PETER NORTHROP,

JF cert facias (alias.)

“We command you as before, the sheriff of Cook county,” directed to
the sheriff of Du Page County, to levy $758.81, which Reissig, in vaca-
tion after the June special term, recovered on the 29th Sept., 1857, for
damages and $5.70 costs, tested 26 Feb., 1858, returnable in 90 days,
endorsed, ‘“ Reccived March 25th, *58, this ex’n.

JAMES J. HUNT, Skeriff of Du Page.”

May 22d, levied on the following described property, to wit : lots No.
two and three in block No. one, in W. L. Wheaton’s addition to the town
of Wheaton in Du Page Co., certificate filed, advertised for sale, J uly
10, 1858, at 1 o’clock, P. M. Sale postponed until the 17th. July 17,



sale postponed until Aug. 4th, by order of plaintiff’s attorney. Aug.4,
postponed until 14th day of Aug. for want of bidders.

I return this execution, having been presented with a copy of affi-
davit of defendant, and certificate of judge staying proceedings.

JAS. J. HUNT,
Filed Aug. 20, 1858. Sheriff of Du Page.
Wa. L. CHURCH, Clerk.
CHARLES REISSIG,

8. Alias fiere facias, to

ALONZO WATSON & | sheriff of Du Page Co.
PETER NORTHROP.

“We command you as before, that” &e. To levy §758.81 damages
recovered in vacation after June special term, at Chicago, on the 29th
day of Sept., 1857, and $14.15 costs, tested 12th November, 1858, re-
turnable in 90 days thereafter, endorsed under same entitling,

““Received this execution this 13th day of Nov. 1858.

JAS. J. IIUNT, Skeriff.

Nov. 14th, levied on lots No. 1 and 2 in block No. 3, in W. L.
Wheaton’s addition to the village of Wheaton, Du P‘wc Co., certificate
filed. Advertised for sale Dec. 11, at 2 o clod\

JAS. J. HUNT, Sheriff.
The above property sold to Charles Reissig on the 11th day of De-

cember, 1858, for the sum of eight hundred and ten dollars and cight
cents, and certificate of sale filed for record.

JAS. J. HUNT, Skeriff of Du Page.

I return this exccution satisfied in full by sale of property to plaintiff.

Dee. 17, 1858. JAS. J. HUNT, Sherigf.
Filed 20th Deec., 1858. Wi L. CIIURCH, Clerk.

(Items marked on the back):

CuarLes Rerssie, pP'tf) vs. Aronzo Warsox & Prrer Norrnror, def’ts.

DAMADOT - 1% L - Er i ey ERRTET R S¥e b ST758 81
RBlaintifidelcosts Rt s s diin vas ol v 14 15
D cfendan telcos N s 1 50 §774 46
Interest from 29 Sept., 1857,............... 9 50
S T s oy S, e s 26 12

$810 08



CHARLES REISSIG,
Fiers facias di-
8.

rected to sheriff of
ALANSON WATSON &
PETER NORTHROP. ) Du Page Co.

To levy $278.50 recovered by plaintiff, at the circuit court on 2d
Monday of October, 1858, as damages, and $8.95 costs. Tested 28th
Oct.. 1858. Returnable in 90 days thereafter. Endorsed

“Received this execution Oct. 29th, 1858.
JAS. J. HUNT, Sheriff of Du Lage.

Nov. 2d, 1858, levied on lots No. 1 and 2 in block No. 3,in W. L.
‘Wheaton’s addition to the village of Wheaton, certificate filed, adver-
tised for sale Nov. 29th, postponed until Dec. 11, at 2 o’clock, P. M.

J.J. HUNT, Skeriff.

The above property sold to Charles Reissig, on the 11th day of De-
cember, A. D. 1858, for the sum of $309.72. Certificate filed for record.

J. J. HUNT, Sherif.

Tiled 20th Dec., 1858. Wi L. CEIURCH, Clerk.
Items endorsed :

M amaoe s e e b e o $278 50
TR ]S @O s o oo 00005000 A0I0 5 Ha 66 66 M o 8 95

1D TEEIE @i 0 000000000 n0000anmcs000s: 1 35 $288 80
Interest from Oct. 22d, 1858,............... 2 25
SN0 o & oo G oG 0 o C O O e i 18 67
Dee. 17, 1858. $309 72

T retwrn this execution, satisfied in full by sale of property to plaintiff.
JAS. J. HUNT, Skeriff of Du Page.

ALEXANDER II. MORRISON,
For use or JAS. C. SAVAGE, DODGE

W. KEITH & MARCUS D. GILMAN,| L */acias direct

ved to sheriff' of Du
8. Page County.
o

P. NORTHROP & A. WATSON.

Direction to levy $696.32 which Alexander II. Morrison, for use and
benefit of James C. Savage, Dodge W. Keith & Marcus D. Gilman, re-
covered 2d Monday of October, 1858, in Cook circuit court, for damages



against defendants, and $4.50 costs. Tested 12th Oct., 1858. Returna-
ble in 90 days thereafter. Endorsed

“Received this execution Oct. 13, 1858.
JAS. J. HUNT, Sheriff of Du Page.

October 15, 1858, levied on lots No. 1 and 2 in block No. 3,in W.
L. Wheaton’s addition to the town of Wheaton. Certificate filed. Ad-
vertised for sale Nov. 29, at 10 o’clock. Nov. 29, sale postponed until
the 11th day of December, 2 o’clock, P. M.

The above described property sold to plaintiffs, Savage, Keith & Co.,
on the 11th day of December, A. D., 1858, for the sum §734.62. Certif-
cate filed for record. JAS. J. HUNT, Sheriff' of Du Page.

Dee. 17, 1858, I return this execution satisfied in full, by sale of
property to Savage, Keith & Co., on the 11th day of December, 1858.
Certificate filed for record. JAS. J. HUNT, Skeriff' of Du Lage.

Items endorsed :

JOFRTICKR o oo oS 5 8 O i DDA a0 . B AL $696 32
IRt By s sl el i e b Gl 4 50
D efend an e lcontime: St et s T 1 50 $702 32
Interest from 12 Oct., 1858,............... 6 96
Sheriflsfens re it s rtr el ciliiasi 25 34
Tiled 20th Dec., 1858. S84 62

Wt L. CHURCH, Clerk.



SUPREME COURT OF ILLINOIS.

ALONZO WATSON &
PETER NORTHROP,

Pramtirrs 1n Errog,
o LPointsfor Pfs in Error.
CHARLES REISSIG,

DEerENDANT IN ERROR.

POINT I.

It is not the practice of courts to grant such relief as was asked and
granted in the circuit court in this cause, on motion. A bill in chancery is
the proper form of application.

5 Cowen’s Rep. 38, Lansing vs. Quackenboss.
1 Gilman 435, Day vs. Graham.

In this case relief by motion was denied, after elaborate argument
and rearqument, on petition for rchearing, by Mr. Butterfield, of counsel,
and the party “turned over by this court, to remedy in equity, where” (says
Scates J., at p. 444,) “3f @ sale is vacated such terms may be imposed as
may be equitudle.”’

POINT II.

The adjudication of the Cirenit Court of March 9, 1859, in the two
causes, vacating the sales and restoring the judgments as undischarged
and unsatisfied, was erroncous: Because no notice of such intended mo-
tion had been served upon the defendants or their attorney. The whole
proceeding was entively ex parte.

2d Gilman, 281, Sears vs. Low.

1 Wendell, R., 89, Daun vs. Burt.

6 Iill’s Rep., 14,17, Delaplaine vs. Hitcheock.

“A party is chargeable with Znowledge of facts down to J udgment,
inclusive. But, otherwise as to issuing execution and proceedings un-
der it:” per Bronson, J., p. 17.

2 Johnson’s Cases, 120, Wardell vs. Eden.

1 Scammon, 535, Dezey vs. Orr.



POINT III.

The papers and affidavits on which Reissig’s motion of March 9th,
1859, was grounded, show no fraud or deception practiced by the Sheriff
of Du Page on the plaintiff’s attorney ;

On the contrary: The case which the plaintiff’s attorney
makes out is one of mere negligence on Ais own part, without
the least cause for throwing blame upon the Sherift.

In any event; The Sheriff was by Mr. Rountree, the att’y,
constituted his and Reissig’s agent and attorney, to bid in the
property (or cause it to be done), and the client would therefore
be chargeable with all the Sheriff knew.

The issuing of the 2d or pluries exccution by Reissig’s at-
torney was conclusive evidence that he knew the return of the
first, as otherwise the issuing of the last execution would have
been irregular.

1t is not shown, that Reissig or his attorney took any pains
or exercised any care or diligence with a view to obtain any in-
formation from the Sheriff or otherwise: they never asked a
question; and surely no obligation rested on the Sheriff to
volunteer information.

AMr. Rountree’s affidavit does not affirm in any way what-
ever that ke was ignorant even of Savage, Keith & Co.’s exe-
cution ; but studiously avoids it. The very absence of' such an
affirmation at the place in his affidavit where he ought to have
inserted it, if true, but manifestly tries to have it taken by
implication, is evidence that he Znew all about <t.

1t is clear, from all the facts in the case, that Reissig’s mo-
tive for wishing to repudiate his purchase on execution, was
solely because the fire had diminished his chances of making @
large speculation; though he could still have got his pay, and
perhaps more. This motive he carefully conceals from the
Cowurt, by refusing to state the Zume the fire occurred, without
which knowledge its materiality or immateriality could not ap-
pear; and instead thercof a false and unfounded reason is
assigned as a ground for the motions, to wit: that the Sheriff
deceived and misled them.

But Mr. Reissig has selected his own ground for relief,
and cannot now be permitted to change it.



¢ | o

Alleyata and probata must agree:

5 Gilman, 499, Mackay vs. Bissett.

11 Zllinois, 194, Morgan vs. Smith.

Do. do. 361, White vs. Morrison.

12  do. 26, per Caton, J., < The bill was
not framed with aview to obtain relief on
that ground.”

POINT IV.

The affidavits and notice of the motion, and all the papers on which
the motions of March 9, 1859, were grounded, are entitled in the case of

OHAS. REISSIG 1
VS.

ALANSON WATSON |

& PETER NORTHROP. J

Whereas the judgments are all, (and the executions all except one,) and
both the Judge’s orders to vacate the sales and restore the judgments
are in another and different cause entirely, i. e.

CHAS. REISSIG \
vs.

ALONZO WATSON & ¢
PETER NORTHROP.

2d Cowen L. 509, Dumplrey v. Cande & Lasher.

‘Where Court say, “The objection is fatal. There is no such cause
in existence as the one mentioned in the title, and suck an afidavit s
never rececved. The party cannot be convicted of perjury tho’ he swear
falsely.”

POINT V.

The two executions, levies and sales on Reissig’s executions, as ap-
pearing of record, (and the same is true of Savage, Keith & Co’s execu-

tion, a copy of which is given,) were upon Zots 1 & 2 in Block 3 in W.
L. Wheaton’s addition to Wheaton.

The first execution of Reissig (the alleged 7elease whereof by the
sheriff is the injury complained of;) was, e contra, not upon the same,
but upon Lots 2 d: 8 in. Block 1 in W. L. Wheaton’s addition to Wheaton.



v

It will thus be seen that the gravamen of Reissig’s com-
plaint against the sheriff, his agent, and for which he asked
relief by vacating the sales and restoring the judgments, had
no reference or was entirely inapplicable to his second judgment
and sale under it. That sale was, by his own showing, in every
respect, regular, and could not be bettered.

And as to the first judgment, and sale under it, the grava-
men of his complaint is, that the sheriff, by mistake, released
the first levy by returning the execution, supposing the order to
stay was an injunction, and that by this mistake 4e ¢s injured in
this, to wit: that but for that mistake, he would have got an
earlier title (ahead of Savage, Keith & Co.) to the same pro-
perty, lots 1 & 2 block 3, by virtue of his first levy of first exe-
cution on lots 2 & 3 block 1.

The impossibility and entire error of this conclusion shows
that he sustained, by his own showing, no damage whatever.

In matter of fact, too, it is obvious that the sheriff &¢d 2ot
release the levy by returning the execution with the levy still
remaining endorsed upon it, as he says was done. No doubt
sheriff mistook his duty in returning execution, but all that was
required to protect Reissig in the premises, would have been to
ask leave of the Court to take the exccution from the files and
return it back to the sherift.

This, however, under the cirecnmstances, he lost nothing by
neglegting to do, inasmuch as tke first levy <tself was on wrong
property, and was good for nothing.

Mr. Rountree, therefore, not by any deception, but viry

PROPERLY, issued his new or pluries execution.

POINT VI.

The record and files of the Circuit Court in these suits, were wrong-
fully mutilated and altered to suit the views of Reissig or his attorney,
after the defendants made their motion to vacate the orders of March 9th,
1859, by adding to Harry E. Haydon’s certificate of service the official
certificate of an oath administered by Wm. L. Church, Clerk of the
Circuit Court, on 15th June, 1859.

Lven independent of its wnZimeliness, (the Court will see
it was done on the identical day on which Messrs. Coventry &



Rountree admit dervice of notice of this motion,) the affidavit
and jurat amount to nothing, because the body of the afft. does
not state who made the service. (It is a mere serap—an unfin-
ished and incomplete sentence, on which no person could be
convicted of perjury.

POINT VII.

The motions of defendants to vacate orders of March 9, 1859, were
submitted to the Court on both sides on 20th June, 1859 (an oral argu-
ment being refused by the Court). And yet the Cowrt permits Reissig’s
attorney to keep on loading down the files with new aflidavits, down to
July 5th, when the Court announce its decision overruling the motions.
And the Court insert thesc aflidavits, which we never saw or could an-
swer in the bill of exceptions.

We charge and insist that this is irregular, and that after a cause is
once taken by the Court, sub judice, the parties are no longer in Court,
except to hear judgment.

NOTA BENE.

The Court will notice that by stipulation at the foot of the bill of
exceptions, as well as in the body of it, judgment of the Supreme Court
is to be entered in the two causes, entitled thus:

CHARLES REISSIG, On Judg’t Sept. 29, 1857, for $758.81
vs. lDamages.

ALONZO WATSON, & Sales vacated and Judg’t restored,

PETER NORTHROP. | March 9, 1859.

 CHARLES REISSIG On judg’t of Oct. 22, 1858, damages
V8. assessed, $278.50.
THE SAME DEI’TS. Sale vacated and judgment restored,

March 9, 1859.

MATHER, TATT & KING,
Atty’s for Plaintiffs in Error.
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