No. JL HRFAIM ﬂ—b 8:

Supreme Court of Illinois

Gingrich et al

VS.
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THE PEOPLE OF THE STATE
OF ILLINOIS. J

Appeal from Woodford, April Term Supreme Court, A.D. 1864,






6th. The recognizance was improperly admitted in evidence. It did not show
he was recognized to answer an indictable offense. The recognizance is to answer
for “‘an assault with a sharp knife.” This is not of itself indictable, and if any
other offense had been charged, the securities might have refused to become bail.

* Nothing can be taken by implication against bail. They cannot be held beyond

their express undertaking.

In 1st Dana 165, the Court says: ¢The latter (recognizance) requires an
appearance {0 answer a charge of “gaming’” simply. As therefore -gaming is not
of itself and alone, and indictable offense, the recognizance cannot be the founda-
tion of a judgment, and, therefore, according to the principle decided in 3 J. J.
Marshall (641) the demurrer to the seire facias was properly sustained.

1 Dana, 528: “The recognizance is not good on its face. It contains nothing
to show that the principal cognizor was charged with felony.”



2
<)

4 Mass. 643: “In the condition of the recognizance the Justice ought to have
recited somuch of the cause that it might appear that he had legal cognizance of it.
* i tt We cannot presume anything in favor of the jurisdiction of a
Justice of the Peace.” 5

16 Mass. 446. The condition of the recognizance was, that defendant should
personally appear to answer such matters and things as should be objected against
him on behalf of the commonwealth, and should do and receive that which the
Court should then and there enjoin upon him and not depart without leave. The
Court says: “It is essential to a recognizance of this kind that it shows the cause
of taking it.”

In 19 Texas 293 : It was held a recognizance to answer an indictment ¢“for
betting money upon a certain game of cards’ was void, the charge recited not being
an indictable offense of itself. So also, a recognizance to appear and answer an
indictment for “playing at a game of cards is bad, because simply “playing at a game
of cards’” is not indictable. (7 Texas 547, 8 Texas 173, 6 Mich. R. 385, T
Hill 39 and 44.)

A recognizance ‘‘to answer to the complaint brought against him for having
been concerned in a row in the Orleans ball room, within the jurisdiction of the
Court’” does not show per se an indictable offense, and is void. (10 La. A. R. 302, 8
La. A. R. 15 and 225, 4 La. A. R. 515.)

The recognizance cannot be explained by reference to the indictment. (8 La. A.
R. 471.)

The Cowrt cannot infer anything against a security, or hold him liable for any
more than he agrees to become bound for. If the principal were charged with a
different offense they might refuse to become bound. (3 La. A. R. 15 and 225.)

6th. The Court having admitted the recognizance in evidence improperly, a
new trial should have been granted.

Tth. The replication of the people to the first plea of defendant, Christian
Gingrich, and the demurrer to the second plea not having been signed by counsel,
the same were nullities, and the motion in arrest should have been allowed, as also
upon the whole record it did not appear that the people were entitled to execution.

The object in requiring the signature of counsel to pleas and demurrers is to
prevent sham, absurd, and frivilous allegations from being placed in the record, “and
if the signature be omitted, or if the pleas on their face be manifestly sham and
intended for delay, they are nullities.” (5 Johnson R. 235, Macnamara on
Nullities 4.)

This is so even when there are other pleas going to the whole declaration which
do not require to be signed. (9 Dowl. 751, Mac. on Nullities 152.)

There is the same necessity for signing replications and demurrers that there is
for signing pleas.

M. WILLIAMSON,
Attorney for Plaintiff.
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Page 1.

IN THE SUPREME COURT,

APRIL TERM, A. D. 18S64.

CHRISTIAN GINGRICIH, )

JOHN LUTYZ,

FREDERICK DONNER,
AND

CHARLES SCHNEIDER,

US.

THE PEOPLE OF THE
STATE OF ILLINOIS.

- APPEAL FROM WOODEFORD.

This was a proceeding by scire facias on forfeited recognizance, in which Chris-
tian (vingrich was principal, and the other plaintiffs above were securities.

The scire facias alleges that Christian Gingrich was brought before Adino Page,
J. P., and examined upon a charge of committing an assault and-battery with a
sharp knife, and held to bail in the sum of $800, and that the above named other
plaintiffs became his securities conditioned for the appearance of the said Christian
(zingrich before the then next term of the Circuit Court of Woodford county, to be
holden in December, 1862, shows default and forfeiture, &c. This was served on
two of the securities in Woodford county, alias issued to Pcoria county and served
on the other two securities; all the securities appeared and pleaded, and the cause










&
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ASSIGNMENT OF ERRORS.

1. The Court erred in sustaining the demurrer to 5th and 6th pleas of the
sccurities, Lutz, Donner, Schneider and Gingrich.

2. The Court erred in sustaining the demurrer to second plea of the prinecipal.

3. The Court erred in overruling defendants motion for a continuance.

4. The Court admitted improper evidence to the jury.

5. The Court erred in overruling defendants motion to set aside the verdict
and for new trial.

6. The Court erred in overruling the motion of defendants in arrest.

7. The Court erred in amending the verdict of the jury.

M. WILLIAMSON,

The people’s attorney offered in evidence the record of forfeiture, which was
objected to.

The prosecution then offered in evidence the recognizance which was also
objected to, but the Court overruled the objection and defendant excepted.

One objection to the recognizance-was that it did not show the principal was
recognized to answer an indictable offense, and further, because itis void. The
principal was recognized to appear and answer ‘“on a charge of assault with a sharp

knife upon Elizabeth Gingrich,” and was not stamped.

The jury found a verdict for the plaintiff and assessed the damages at $800,
which the Court, against the objection of defendants, altered as follows:

“We, the jury, find the issues found for the plaintiff, and find the amount
acknowledged to be due by defendants in the recognizance to be the sum of eight
hundred dollars.”

Motion to set aside verdict and for a new trial.

1st. Because the Court admitted improper evidence for plaintiff.

4th. Verdict is against the law.

5th. It should have been for defendants.

6th. Because the Court erroneously changed the verdict.

The Court overruled the motion and defendants moved in arrest of judgment.
1st. Because scire facias issued against one of the defendants wasnot stamped.

2d. The scire facias is void and does not show the people entitled to execution.
3d. The issues were not made up, the replication and demurrer of plaintiffs
not having been signed.

The Court overruled the motion and rendered judgment.

Defendants excepted and prayed an appeal, and filed bond.
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G the Snpreme Goutt,

APRIL TERM, A. D., 1864.

CHRISTIAN GINGRICH, et al,

vs.

THE PEOPLE OF THE STATE OF ILLINOIS.

ABSTRACT.
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ASSIGNMENT OF ERRORS.

1. The Court erred in sustaining the demurrer to 5th and 6th pleas of the ,
sccurities, Lutz, Donner, Schneider and Gingrich. ‘
[5)

2. The Court erred in sustainin
3. The Court erred in overruli
4. The Court admitted impr op

i
g the demurrer to second p]ea, of the principal. ‘
ng defendants motion for a continuance.

er evidence to. the Jjury.
5. The Court erred in overruling defen

dants motion to set aside the verdict
and for new trial.
6. The Court erred in oy erruling the moti

on of defendants in arrest.
7. The Court erred in amendmg the verdi

ct of the jury.
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