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Diade v Jlinwis,
COUNTY OF COOK, éq @l Peugle of the State of Allinois,

To'\///{‘)’:"{"‘ s /// EF G 2 e (:i F //,7, —
Sz

7_\“ 3 - > P -
W nEREAS, it has been represented to us that \_‘“/, P e ¢ / T
. -

_ : y = rd
Pt P Lo I S o . T T P o b~ R

(,:' /) J//f / s L

. material witness””in a certain cause now depending in our Circuit Court of Cook County, in and for the

§ ol SO
County of Cook aforesaid, between .~ . _ = 7 =

£ e

» -

7
’

- /"/ »
= / Ll . = =3
K et 5 & £ k » = /7 ] * b5
Plaintift’ , and (S o o e . N e = Z/,f o, o
7 — i 3 g
- / S Sz e

//'/14457 4/ ;Uc’ R N / .

/ oA : Defendant and that the said
witness”reside at = /'"'_ e &/ g2l aforesaid, without the
said State of Tlinois, and that— =7~ -~ personal attendance cannot be procured at the trial of the said cause :
Now know ye that we, in confidence of your prudence and fidelity, have appointed you Commissioner to ex-
amine the said witness Zand do therefore authorize and require you to cause the said witness<~to come before
you at such time and place as you may therefor designate and appoint, and diligently to examine the said
witness—¢on the oath or affirmation of the said witness Dby you first duly in that behalf administered, and
faithfully to take the deposition of the said witness<fipon all interrogatories inclosed with or attached to
these presents, both on the part of the said  Plaintiff Snd of the said Defendant ~gnd none others; and the
same when thus taken, together with this Commission and the said interrogatories, to certify into our said
Cireuit Court of Cook County with the least possible delay. s

Wirsess WILLIAM L. CHURCH, Clerk of our said Court, and seal thereof, at Chicago,

- ,,,,;_\in said County, this 7~ T day of P Wi

e
4 ///
. & \ P>
bl o s = >
TR s ”~ = p i T :
7 ; \ P =@ - = P .
\ o CLERK,

- 4



INSTRUCTIONS
AS TO THE MODE OF TAKING, CERTIFYING AND RETURNING DEPOSITIONS ACCORDING TO THE
STATUTE LAWS OF ILLINOIS.

1. Caption to the Deposition.

“Tar DzposirioN of of the County of and State (or Territory) of

a witness of lawful age, produced, sworn and examined, upou his corporal oath, on the day of

in the year of our Lord one thousand eight hundred and fifty , at the office (or house) of

in the town (or city) of in the county of and State (or Territory)

aforesaid, by me a commissioner (or “by us,” if more than one commissioner, inserting all the names of the

commissioners,) duly appointed by a Depmvus Poresrarem or Commission issued out of the Clerk’s office of the Circuit Cowrt of

county, in the State of Illinois, bearing Tesre in the name of : Esq., clerk of the said Circuit Court,

with the seal of said court affixed thereto, and to me (or *us,”if more than one) dirccted as such commissioner (or « commis-

sioners”) for the examination of the said a witness in a certain suit, and matter in controversy, now pending and

undetermined in the said Circuit Court, whercin is plaintiff, and is defendant, in behalf of the said

, as well upon the cross interrogatories of the as on the interrogatories of the which

were attached to, or inclosed with the said Commissiow, and upon none others. The said being first duly sworn by

me (or “ by one of the said Cemmissioners,” if more than one) as a witness in the said cause, previous to the com-

mencement of his examination, to testify the truth as well on the part of the plaintiff, as the defendant, in relation to the matters in
controversy between the said plaintiff and defendant so far as he should be interrogated, testified and deposed as follows :”

“Interrogatory First ;” (here insert the first interrogatory.)

“ Answer to first Interrogatory,” (here insert the answer,) and so on successively in the order in which the interrogatories
may be propounded and answered. Then follow : « Cross Interrogatories and answers thereto, by the witness on the part of the
defendant,” (or plaintiff as the case may be.) (Here again write down the interrogatories, and answers successively in the order
aforesaid.)  After the deposition is taken, the interrogatories and answers should be read over to the witness, and if Lie assents to
the truth of the answers as written down, the witness will then sign his name at the bottom of the deposition, and swear to the
truth of it before the commissicner (or before one of the commissioners, if more than one.) This oath is in addition to the pre-
liminary cath, which is administered previous to the commencement of his examination,

The Commissioner should then certify as to the time, place and manner of taking the deposition as follows :

I of the county of and State (or Territory) of a commissioner duly appointed to take
the deposition of the said a witness, whose name is subseribed to the foregoing deposition, do hereby certify that pre-
vious to the commencement of the examination of the said as a witness in the suit between the said plaintiff,
and the'saide defendant ; he was duly sworn by me as such commissioner (or “ by one of said commissioners,”
if more than one) to testify the truth in relation to the matters in controversy between the said plaintiff; and the
said defendant, so far as he should be interrogated concerning the same ; that the said deposition was taken at my office
(or “at the house of ”) in the city (or “town”) of in the county of and State (or « Terri-
tory”) of on the day of - A.D.185 ;and that after said deposition was taken by me (or
“us”) as aforesaid, the interrogatories and answers therelo, as written down, were read over to the said witness; and that there-
upon the same was signed and sworn to by the said deponent before me (or “us;”) the oath being administered by

one of said commissioners; (where there are more than one) as such commissioner, at the place, and on the day
and year last aforesaid.”
(signed # ,’ “Commissioner.”

(The foregoing certiticate of the commission should be at the foot, or bottom of the deposition, immediately following the
signature of the witness.)

The commissioner should then fold up the deposition as thus taken and certified, together with the commission and interrog-
atories, and all exhibits (if any) produced on the examination, properly marked or lettered, as “exhibit A.” « exhibit B.,” &e., and
enclose the whole in a suitable wrapper or envelope, and then seal up the same securely with three seals, writing his name trans-
versely across the middle seal; or if two commissioners they will each write their names, one on each of the outside seals; or if
three commissioners, then each one will write his name across one of the seals in mauner aforesaid. The commissioner (or com-
missioners) will also endorse the names of the parties to the suit, transversely across one end of the package thus sealed up accor-
ding to the proper title of the suit, and direct the same to the proper address of the clerk, who may issue the commission, and
transmit the same by mail to the proper Post Office. Neither of the parties to the suit, or their attorneys or agents, or any per-
son at all interested in the event of the suit, are permitted by law to dictate, write or draw up, any part of the deposition required
to be taken as aforesaid.

N. B.—Itis important to the validity of the deposition that these requirements and instructions should be strictly attended to.

P. 5.—One caption will answer for the depositions of several witnesses, where they are all taken at the same time and place,
to be read as evidence in the same suit, by so modifying tbe form here given, as to make it applicable to the nuinber of witnesses
to-be examined—as for instance, at the commencement say: “The depositions of A. B, C.D., and E.F. of the county of

and State of witnesses of lawful age, produced, sworn and examined on their respective corporal oaths,”
&c., and then in the latter part of the caption, say: “The said A. B., €. D. and E. F. being first duly sworn by me as witnesses
in the said cause,” &e. Then at the commencement of each deposition, say:  Interrogatories propounded to the said A. B. a
witness produced and sworn as aforesaid, on the part of the said and his answers thereto, as follow :”

¢ Interrogatory 1st.” (Here insert the first interrogatory.)

¢ Answer to st Interrogatory.” (Here insert the answer.)

And so on successively with all the interrogatories to be propounded to that witness, Then insert the Cross-Interrogatories
as before directed. The deposition should then be read over to the witness, and signed, and sworn to, by him, before the next
witness is examined. Then proceed with the second and third witnesses in like manner to the end.

One certificate as to the time, place and manner of taking such depositions, and that each one was signed and sworn to by
such witnesses respectively, will be sufficient, provided due care be taken to insert the names of avr the witnesses, and the certificate
in other respects be in conformity with the form given in the first instance.

Great care should always be taken to attach such depositions firmly together by means of tape, or riband, and using wax, or
wafers when necessary. :
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SUPREME COURT.

FRANKLIN PARMELEE, et al )

Plaintiffs in error, |

vs. 13

JAMES McNULTY. |
Defendant in error.  J

The Defendants in error, brought an action on the case against the Plaintiffs in
error to the March term, A. D., 1857, of the Cook County Cirenit Court.

The declaration contains four counts—the first two of which are upon the cus-
tom as common cazriers for the loss of a ¢ trunk or valise” and contents. The third
count charges them as bailees. The fourth count is in trover. (Rec. 8 to 13
pages.)

The defendants pleaded the genéral issue. (Rec. page 19.)

On the 13th of April, A. D. 1857, the plai ntiff cansed to be filed in the
clerk’s office of said court the depositions of ove Marsh, McNamara, Frank McNulty
and of himself, taken before the same commissioner, and upon the same set of inter-

rogatories. (Rec. page 25.)

Peter D. Marsh, stated in substance that he was twenty-six years of age, resided
in the city of NewYork. That in the fall of 1856, the plaintiff resided in the city of
New York, that witness and plaintiff came to Chic1go together on the 13th Decem-
ber 1856 and went to Springfield together. That he met plaintiff again in Chicazo,
and met him again in New York city about the middle of February. That plaintiff
took with him a trunk or large double valise as his baggage, did not know the con-
tents. That he was present when plaictiff made a demand of Mr. Parmelee, the defen-
dant for his baggage, in Chicago, on the 16th December 1856, plaintiff said, I de-
mand my baggage at the same time exhibiting a baggage check, marked 953, Omn-
nibus Line, F. Parmelee & Co. Parmelee said in answer to the demand I have lovked
for it all T am going to and will pay for it when T am obliged to. This was in the

street.

Ao



Frank McNulty stated that he resided in New York, that plaintiff left New York
in November 1856 to go to Western States, that he, witness, went to the cars with
him, that the plaintiff took with him a large trunk valise as his baggage. It con-
tained a fine dress suit of elothes, shirts, silk nuder-shirts woolen undershirts, drawers
patent leather boots, socks, handkerchiefs, far gloves, and a general assortment of
gentlemen’s wearing apparel, of the value of at least one hundred and fifty dollars,.—
1 was present at the packing of the valise and had seen the contents.

He brought back no baggage whatever, excepting a few shirts and the clothes

he had on when he went away.

Timothy McNamara stated that he resided in New York, was travelling with
plaintitt and with him in Chicago, was present when plaintiff made a demand of his
baggage from the defendant, Parmelee, the latter part of January last (1857) in the
office of defendant. Plaintiff asked Parmelee if he had found his baggage. Parme-
lee told him it was prol)ub]y lost, plaintitl demanded payment for the baggage. Par-
melee replied that he had delivered it at the depot and fuifilled his part of the con-
tract. Parmelee acknowledged that he had received the baggage.

(Rec. page 28 to 53 inclusive.



260134]

These depositions being filed on the 13th April 1857, on the 16th same month
and before the trial, the plaintiffs in error, filed & motion to exclude and suppress the
deposition of sai.l James McNulty, the party plaintiff below. Stating therein as the
grounds that he was not a competent witness in the cause. 'That his evidence could
not be taker; by commissioner becanse he could not be deemed a non-resident witness
within the 10th sec. of chap. 40, and that the motion was founded on the depositions
filed on the 13th April 1857 and in tho papers in the cause.

This motion the court overruled and the defendants excepted. (Rec. 56.)

On the 17th December 1857, the cause was tried before the court and a jury.

The plaintiff below having read the said depositions of Marsh, McNamara, and
Fravk McNulty in evidence, offered to read that of the plaintiff. To reading the an-
swer of said plaintift to ‘the second  interrogatory, the defendants objected, the court
overruled the objection and the defendants excepted.

And the answer was read to the jury which is the same above set forth.
(Rec. 87.)

The plaintiffs counsel then read in evidence a check for baggage as follows:
« Omnibus Line Baggage Ticket,
F. PARMELEE & CO.”
On the back of which were the letters, “S, M.”
The bill of exceptions then states, thus, “ and it was admitted by the defendants
counsel that the said check was ote of defendant’s. That it was given by themw to

plaintiff at the time the plaintiff’s Rail Road check was surrendered.” (Rec. 58.)

One Cone,an agent of Southern Michigan Road, who had care of baggage, was
called by plaintiff and gave evidence that the plaintiff called at the depot and made a
demand or inquiry for his baggage, and that it was not found.

The foregoing is the substance of all the evidence given, and the bill of excep-
tions so certifies.

The defendants moved to exclude the evidence of the valise trunk for variance;
overraled exceptions.

At the request of plaintiff’s counsel the court instructed the jury as follows:



1. If the jury find the plaintiff had in his possession one of the defendant’s
checks such as they usually give to passengers on receipt of their baggage, then such
ticket is presumptive evidence that the defendants did receive such baggage into their
possession.,

9 If the jury find that the baggage of the plaintiff was delivered to the defendants
IMine M-eq Lo ] then defendants are liable as common carriers and are answerable at all events for
the loss, unless it was occasioned by the act of God, the public enemy, or the fraud of

the owner until a delivery by the defendants according to the terms of their contract.

3. If thejury find that the defendants received the baggage to be delivered a

he Southern Michigan aud Northern In 'iana Rail Road Depot then their liability
continued until they had delivered it to the owner in person or to the agents of the
Southern Michigan aad Northern Indiana Rail Road Co. And if the jury shall find
that the baggage negligently was left upon the platform without protection or notice
to the agents of the Railroad at the depot, then such a delivery will not be sufficient

to discharge the defendants from liability.

To the giving of which said several instructions the defendants excepted, (Rec.
60-61.)

The jury found for the plaintiff and assessed his damages at $160.



Defendants moved for a new trial; motion overruled; exception.

The overruling the motion to exclude the deposition of the plaintiff below and

his answers to be read to the jury, is assigned for error.  Also for overru,

permitting
g the instruetions

ling motion to exclude the evidence as to valise trunk. Also givin

aforesaid.

And also refusing the mqtion for a new trial.
SCATES, McALLISTER, JEWETT & PEABODY.
Attorneys for Plaintiff in error.

J1akel-48]



SUPREME COURT.

FRANKLIN PARMELEL and others, )
Plaintiffs in error |

vs. t Points for Plaintiffs in error.
|
J

1

JAMES McNULTY,
Defendant in error.

|

 The coart erred in refusing to suppress or exclude the deposition of James
MecNulty, the party plaintiff, and in permitting the same to be read to the jury —
Because it appeared by the deposition of Frank McNuliy, that there was other proof
of the contents of the trunk in question and their value.
The party, by the general rule of the common law was incompetent, 1 Phil.
Ev. 69. The exception is founded on “necessity or default of other proof/
1 Phil. Ev. 70,
2 Greenleaf Ev. 213th Sec.
1 id Ev. 348 Seec.
Herman vs. Drinkwater 1 Greenleaf.
Reps. 27.
Snow vs. the Kastern R. R. Co.
12 Metealf 44.

PILOTmb [
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I1.

The court erred in giving the second instruction on the part of plaintiff below
that «af the jury find that the baggage of the plaintiff was delwered to the defendants

then the defendants were fiable us common carriers and were answerable at all events

for the loss, unless it 1was occasioned by the act of God, the public enemy, §-c.

This instruction makes the responsibility of a common carrier follow the mere
delivery of the property.

“The defendant is proved to be a common carrier by evidence that he un-

dertakes to carry for persons generally, exercising it as a public employ-

ment, and holding himself out as ready to engage in the trausportation of

9

money or goods for him as a business, and not as a casual occupation.

Greenleaf Bv. Sec. 211.

« Evidence that defendant kept a booking office for a considerable number
of coaches and wagons, is not sufficient of itself to prove him a common

carrier.”  See. 211 above cited.

But whether defendants were commou carriers was a question for the jury,
ander all the evidenee, and not to be inferred as a matter of law from the

mere delivery and receipt of the property.

111

There was no sufficient evidence to authorize a recovery.
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