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ABSTRACT OF RECORD.

R.p.1. Placita.

1

Declaratiom in Ejectment. Filed February 16, 1863,
in usual form, for following described premises: Lot num-
ber one, and the North half of lot number two, in block
twenty-nine, according to the plat of the village of Dunton,
recorded in the Recorder’s Office, Cook county. Plaintiff
claims in fee.

Notice.

Proof of Service, declaration and notice.
Rule to Plead.

Plea. Filed Feb. 24.

Agreed state of facts and judgment for defendant.

Bill of Exceptions.

Proof by Plaimtifit

It is stipulated and admitted as testimony to be used on
the trial of cause as follows:

1st. That the annexed copy of note and mortgage may
be used by the plaintiff on the trial of this cause, in place of
the original note and mortgage, and that the debt is no part
paid except the amount of one hundred and sixty dollars
endorsed on said note.
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2d. That the defendants were in possession of said pro
perty described in the declaration, at the time of the service
of the declaration upon them, and that the property was
worth, at the time the mortgage wrs given, sixteen hundred
to two thousand dollars, and that the property at this time
is worth twelve hundred dollars.

E. S. SMITH,
Plaintiff.
J. W. CLYDE,
February 24, 1863. Attorney for Defendants.

Tu1s InpENTURE, made this twenty-first day of July, in the
year of our Lord one thousand eight hundred and fifty-nine,
between Youngs W. Miller and Polly Ann, his wife, parties
of the first part, and Ezekiel S. Smith, of Chicago, party of
the second part.

Whereas, the said Youngs W. Miller, one of the parties of
the first part, is justly indebted to the said party of the sec-
ond part, in the sum of one thousand six hundred dollars,
secured to be paid by one certain promissory note bearing
even date hereof, payable two years after date, with interest

at the rate of ten per cent, payable annually, until the same
shall be fully paid.

Now, therefore, this indenture witnesseth: That the said
party of the first pat, for the better securing the payment
of the money aforesaid, with interest thereon, according to
the tenor and effect of said promissory note above mention-
ed, and also, in consideration of the further sum of one dollar,
to them in hand paid by the said party of the second part,
at the delivery of these presents, the receipt whereof is
hereby acknowledged, have granted, bargained, sold and
conveyed, and by these presents do grant, bargain, sell and
convey unto the said party of the second part, his heirs and
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| ¥ assigns forever, all that piece or parcel of land situate in the
' village of Dunton, in the county of Cook, and State of Illi-
nais, known and described as follows: Lot number one (1),
. and the North half of lot number two (2), both in block
| number twenty-nine (29), in the plat of the town of Dunton,
|' in said county of Cook, with the dwelling house and out
j buildings thereon.

To have and to hold the same, together with all and sin-
gular the tenements, hereditaments, privileges and appurten-
ances thereto belonging orin any wise appertaining; and
also, all the estate, interest and claim whatsoever in law as

u well as in equity, which the party of the first part have in
\ | and to the premises hereby conveyed unto the said party of
| the second part, his heirs and assigns, and to their only
{ proper use, benefit and behoof.

Provided, always, and these presents are upon this express
condition, that if the said party of the first part, their heirs,
executors or administrators, shall well and truly pay, or
cause to be paid to the said party of the second part, his
heirs, executors, or administrators or assigns, the aforesaid
sum of money, with such interest thereon at the time and in
the manner specified in the above mentioned promissory
note, according to the true intent and meaning thereof, that
then, and in that case, these presents, and every thing herein
expressed, shall be absolutely null and void.

| In witness whereof the said party of the first part here-
s‘ unto set their hands and seals the day and year first above
written.

YOUNGS W. MILLER, [sEAL.]
POLLY ANN MILLER, [sEAL.]

Bigned, sealed and delivered in presence of— }

W2 ScoviLLk.




State or ILLiNors, }
Coox Counry.

I, Wm. Scoville, a Justice of the Peace
in and for said county, in the State aforesaid, do hereby cer-
tify that Youngs W. Miller, and Polly Ann, his wife, per-
sonally known to me as the persons whose names are sub-
scribed to the annexed mortgage, appeared before me this
day in person, and acknowledged that they signed, sealed
and delivered the said instrument of writing as their free
and voluntary act, for the uses and purposes therein set forth ;
and the said Polly Ann Miller, wife of the said Youngs W.
Miller, having been by me examined separate and apart, and
out of the hearing of her husband, and the contents and
meaning of the said instrument of writing having been by
me made known and fully explained to her, acknowledged
that she had freely and voluntarily executed the same, and
relinquished her dower to the lands and tenements therein
mentioned without compulsion of her said husband, and that
she does not wish to retract the same.

Given under my hand and seal this 25th day of July, in

the year of our Lord one thousand eight hundred and fifty-
nine..

WM. SCOVILLE, [seAr.]

Justice of the Peace.

STATE oF ILLINOIS,
Coox Counry.

This indenture was filed for record the
26th day of July, at the hour of o’clock, 1859, and duly
recorded in Book 46 of Mortgages, page 625.

AWEMENT CHURCH, ZRecorder.

$1600. ] Dunrox, 111, July 21st, 1859.

Two years after date, for value received, I promise to pay
E: S..Smilh or order, the sum of sixteen hundred dol]:lr;,
with interest at ten per cent., payable annually, till the full
sum and interest shall be fully paid.

YOUNGS W. MILLER.
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[Lndorsed.] July 25, 1860, paid on this note, one year’s
interest, according to its terms—$160.00.

And thereupon the counsel for the defendauts, to maintain
and prove the said issue on his part, gave in evidence a
stipulation in the words and figures following, to wit:

STATE oF ILLvoIS,
Cirourr Court oF Coox County. { 55

YOUNGS W. MILLER,
POLLY ANN MILLER,
ads.

EZEKIEL S. SMITH.

Defendant’s Proof.

Ljectment.

It is stipulated, and admitted as testimony to be used on
the trial of this cause, as follows:

Ist. That the mortgage debt was not contracted prior to
the fifth day of July, A.D. 1851.

2d. That the mortgaged premises at and before the date
of the mortgage, consisted of contiguous pieces of ground,
about half an acre, on which there was a house and out
buildings ; that at the date of the mortgage the defendants
were residing in the house upon the lots; that said Youngs
W. Miller then had a family, said Polly Ann Miller, his
wife, and three children, and was then a houschelder, and
then owned the property in question in his own right, in fee
simple.

3d. That the debt secured by the mertgage was not con-
tracted for the purchase price of said property, nor any part
thereof; nor was the debt, or any part thereof, contracted
for any improvements upon the property.

4th. That the defendants did, before, and have ever
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since they gave the mortgage in question, reside in the
house upon the property, with their family, and still reside
thereon, occupying the same all the time as their homestead,
and that the defendants now claim the property in question
ag their homestead,
~ E. S. SMITH,
Plaintiff.
J. W. CLYDE,
Attorney for Defendants.

There being no other or further testimony introduced by
either party, the canse was then submitted to the conrt. The
counsel for the plaintiff did then and there present to the
court the following points of law, which were deemed mate-
rial by him in the determination of this cause, to wit:

1st. That the said Youngs W. Miller, being the owner
of the premises described in plaintiff’s declaration, in fee
simple, and the said defendants, Youngs W. Miller, and
Polly Ann Miller, his wife, having, in mortgage (a copy of
which is in evidence), bargained, sold and conveyed the said
piemises, and also all their ©estate, interest and claim what-
soever therein, in law as well as in equity,” to the said
plaintiff, said defendants cannot, in this action, have or main-
tain their claim to hold said premises as their homestead
under the *Homestead act” of the State of Illinois.

2d. That this action, being in ejectment and for the
purpose of obtaining possession of said premises, and the
“Homestead act” of lllinois providing that premises claimed
as a homestead, shall be “evempt from levy and forced sale”
only, the said defendants cannot deprive the said plaintiff of

his right to the possession of gaid premises un

der the said
mortgage. '

And did then and there request the said court to pass spe-
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cially on each of the said points of law so presented in its
finding in this cause.

R.p.7. Hssue for defendant and exception.

7 Certificate of Clerk.

ASSIGNMENT OF ERRORS.

1. The court erred in directing a judgment for the de-
fendant.

2. The court erred in not holding the law governing the
case as stated in the points of law presented by the plaintiff,
and in not directing judgment to be entered for the plaintiff,
in accordance with the law, as stated in the points thus pre-
sented.

3. The judgment is against the law and evidence, and
should be reversed.
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