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SUPREME COURT OF ILLINOIS.
Third Division—April Term, 1859.

Tue GALENA AND CHICAGO
Ux1oN RAILROAD COMPANY {
s, {
AMELIA PounD, et al. J
Where all the proceedings directed by the statute for the condemnation:
of land for the use of the company have been taken, and the proceeding
confirmed by the Judge, the regularity then cannot be questioned collat-
erally. The assessment of the commissioners was deposited or paid as
directed, and there the duty of the company, in that regard, ended, and
the company became seized in fee, and were not liable as trespassers.
1 Maryland Chan, Reports, 107
13 Wharton's Reports, 555, same case:
in 2d American Railway Cases, 220.

Conceding, which I do not, that the notice offered was the notice served,,
it was cured by the appearance of the parties, the minors and other par-
: : ties in this. suit, having appeared by Guardian ad litem.

' 6 Paige's ch Rep. 83; 25 Conn., 516.
: 1 Selden, 434 ; see Gardiner's opinion on p. 442,

IS

The notice offered in proof by the plaintiffs’ below, was signed by the
attorney of defendants below ; but unquestionably the error in that !
notice was detected, and a correct notice afterwards served. The de- '
fendants, at all events are estopped by their appearance before the Judge i
.and contesting the land described in the petition, which is a correct de-
scription. Mr. Iolland, who signed the notice offeved in proof, died

P ——

some three years since, and leaves the explanation of the notice offered

in proof, so far as we know, impossible, and this is a good reason in sup-

port of the argument of estoppel. r
x.'
i
t
;
I
£
(

The refusal of the Judge below, to let in the proof of condemnation ;
of the land, was a gross error. We might have proved subsequently that ;

a notice was giyen. ~ We had a right to begjnoy in the way we #

s g e MGy R e SR et e |
thoughe best ; ‘but unless W it By “proving a notice that we would !
proceed to condenﬁ, we were liable at all events, notwithstanding the
parties had appeared and resisted the condemnation.

BN, . Loy el g SBENING "GN Tl

The Judge below gave oral instructions to the jury. This was in con- s

travention of law.
- Ray vs. Wooters 19th Illinois, 82.

. -
SUCRNE S SR S,
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Supreme Court of the State of Ilinois,

IN THE THIRD GRAND DIVISION.

THE GALENA AND CHICAGO UNION RAIL ROAD COMPANY,
Plaintiffs in Error.

vs.
AMELIA POUND, JOHN BENNETT, ET AL., Defendants in Error.

APRIL TERM FOR 1858.

Points and Brief of Defendants in Errer.

The Defendants in Error, after repeated efforts to
induce the Plaintiffs in Error to pay to them some
consideration for the land taken for right of way, and
for the use of the Road, and the injury done, and oc-
casioned thereby to the Lands of the Defendants in
Error, and their neglect and refusal to do so, brought
an action of trespass against the Plaintiffs in Error, in
the Kane County Circuit Court, which suit was tried
at the May Term of the said Court for 1857, hefore
the Hon. George Meniere, presiding, and terminated
in the Jury finding for the Defendants in Error, and
they assessing their damages at $650. And thercupon
Plaintiffs in Error prayed an Appeal.

The defence set up by the Plaintiffs in Error in
Bar, of the Defendants in Errors’ right to recover their
damages in this action is,—title in themselves, and
justification under and by virtue of the action taken
by the Plaintiff's in Error to condemn the Land, and
acquire the title and right of way through it, under
the authority granted to them by their Charter, and
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under which they proceeded to acquire title and right
of way, which said act was passed January 16th, 1836.
The Sections of the Act under and by virtue of which
they claim that they have the power to condemn Land,
and obtain title for the right of way, for the use of
said Road, read as follows :

Sec. 11. In case the corporation shall not be able to acquire the
title to the lands through which the said road shall be laid, by pur-
chase or voluntary cession, it shall be Jawful for the said corporation
to appropriate so much of said lands as may be necessary forits own
use, for the purposes contemplated by this act, on complying with
the provisions of the six following scctions.

Sec. 12. The directors may present a petition to the judge of the
circuit court of the county in which the said land may be situated,
setting forth by some proper description, the lands which are wanted
for the construetion of said rail road, or turnpike, or the appendages
thereto, and the names of the owners thereof, if known, distinguish-
ing with convenienee, if it can be done, the parcels claimed in sev-
eralty by the respeetive owners, and praying for the appointment of
appraisers to assess the damages which the owners of such land will
severally sustain, by reason of the appropriation thereof, by the said
eorporation, to its own use.

Sec. 13. Oun the presentment of said petition, said circuit judge
shall appoint a day for the hearing of the parties in interest, and
shall direct such notice as he shall deem reasonable, to be given of
the time and place of hearing; and in case it shall appear that any
of the owners of said lands is a feme covert, an infant, or insane, or
otherwise incompetent to take proper care of his or her interest, it
shall be the duty of the said judge to appoint some discreet and re-
putable person, to act in the premises, in his or her behalf. .

Sec. 14. At the time appointed for such hearing, the said judge
shall appoint three disinterested persons, freeholders, residents of
the county in which said lands may lie, for the purposes of assessing
such damages, and in the order in which they were appointed, shall
dirzet and specify what lands are proposed to be appropriated and
occupied by the said corporation, for the purposes aforesaid.

Sec. 15. Said appraisers, after being duly sivorn before some offs-
cer, properly authorised to administer oaths, honestly and impartially
to assess such damages, shall proceed, by viewing said lands, and by
such other evidence as the parties may produce before them, to as-
certain and assess the damages which each individual owner will
sustain, by the appropriation of his land for the use or accommoda-
tion of such rail road or turnpike, or their appendages.

Sec. 16. The said appraisers shall make a report to the said judge,
in writing, under their hands, reciting the order for their appoint-
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ment, and specifying the several parcels described therein, with all
necessary certainty—the names of the owners of the respective par-
cels, if known, and if not kuown, stating that fuct,.nnd specxfyn}g
also the damages which the owners of the respective parcels will
sustain, by reason of the appropriation of the same, for the purposes
aforesaid ; and in case either of the parties is dissatisfied with the
assessmeut, the said judge may, on the bearing of the parties, and
interest, modify the asscssment, as to him shall appear. just.

~ Sec. 17. Oa the payment of the damages thus assessed, together
with the expenses of assessment, as the same shall be settled by said
Jjudge; or on depositing the amount thercof, for the use of such
owners, in such bank or monied incorporation as the said judge shall
direct, tke said corporation shall immediately become entitled to the
use of the said lands, for the purposes aforesaid ; and the report of
the said appraisers, with the order of said judge, modifying the same,
if the same shall have been modified, shall be recorded in the office
of the recorder of the county in which said lands shall be situated,
in[the same manner, and the like effect, as deeds are recorded, with-
out any other proof than the certificate of the said judge, that the
report is genuine.

Sec. 18. And when the said order shall have been so recorded
as aforesaid, the said corporation shall be seized and possessed of
such land or real estate, and may enter upon and take possession,
and use the sume for the purposes herein before recited.

The Plaintiffs in Error located their Road through
the Lands of the Defendants in Frror

of 1853, and in June thereafter proce
it under their Charter, and by virtue of the power
granted to them in said Sections, and toolk possession
thereof at once, and constructed and built their Road
over and through it, and continued to occupy and use

1t, in running and operating their Branch Road from
the Junction to Fulton.

The only defence made or
in Error on the trial of this ¢

was the Record of the proceedings had to acquire the
title or right of way, by condemning the Lands of the
Defendants in Error, and not in mitigation of dama-
ges, but in bar of the Defendants in Errors’ right to
maintain their action against the sajd Plaintifts, and

as evidence of title in them, and Justifying them in
using and oceupying it, as by right, &e., to their being

in the Spring
eded to condemn

offered by the Plaintiffs
ause in the Circuit Counrt,
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used and received in evidence for this purpose, the De-
fendants in Error objected, and the Court sustained
the objection, but allowed the Plaintiffs in Error to
read them and give them to the jury as evidence,
showing that the Plaintiffs in Error acted in good
faith in making the entry on the said Land, and in
using and occupying it as above stated, but the Plain-
tiffs declined to offer them for this purpose, or any
other than that of showing title in themselves, and
therefore they were excluded from the Jury.

The only question, as T understand the arrangement
between W. B. Plato, Esq., and myself, (the attorney
and counsel who tried and have had charge of this
case, so far as I know,) is, did the Court, before whom
this case was tried, err, in refusing to allow the Plain-
tiffs in Ervor to read and give to the Jury, the Record
of the proceedings had, and taken by the Plaintiffs in
Error, to condemn the said Land, and again the right
of way, as evidence of title acquired by and in them ?
With this view, and this alome, was the Bill of
Exceptions made up, so as to present this single ques-
tion to the Court, clearly and fully, and nothing else.

The Defendants in Error insist and maintain that
there was no error committed: by the Court, in not al-
lowing the Plaintiffs in Error to give in evidence, and
to read to the Jury, the Record of the proceedings
had in condemning the Land, and acquiring the right
of way throngh the same, as evidence of title in them,
and the right to do so, for the following reasons :

FIRST.

From the evidence in this case the fact is establish-
ed, that Amelia Pound was the widow of Comfort
Bennett, deceased, and had a right of dower in Lands
used by the Plaintiffs in Error, and that Nathaniel
Pound was her husband, and that John Bennett was
past twenty-one years of age, and at the time a resi-
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dent of the State of New York, and hiad been for some
time previously, and that William, Sarah, Jane, Jo-
siah, and Harriet Bennett, were minors, and resided
on the premises in question; therefore, there could
have been no notice served on John Bennett, by the
Plaintiffs in Error, before their proceeding to condemn
the Land, and the Record does not show how or in
what manner the notice was served on the other De-
fendants in Error, as it should upon its face, affirma-
tively show, and be set forth at large. See Record
Pugeﬁ;\,}?? and the notice offered in evidence of, by
the Defehdants in Error—as the one served on them
__describes the Land as situate in Range Nine, in
place and in stead of Bight, as the one Is, which is
sought to be condemned by the Plaintiffs in Error,
therefore it was no notice at all for any purpose what-
ever. Vide Record Page 4./ and without notice all
the proceedings had were void. Vide Blackwell on
Tax Titles, Pages 261-2; also, Eddy vs. the People,
15 Il R. Page 387; also, Halliday vs. Swailes, 1
Scammon R., Page 516; also, Owners.vs. Mayor-of
Albany, 15 Wend.-R.-483; also, 4 Hill, Pages 86-89,
%nd 98—1)99 : %I’(so,-ls (‘Jt}rtis’ ?ﬂec‘isi?/nsl of the, Supreme,

ourt, Page 171., @ Ubv /& d He
ﬁfwwc’ﬂ7 ij/ Y Je e 1,

- SECOND.

The Defendants in Error had the right to go behind
the proceedings had before the Court, who acted in
condemning the Lands, for the purpose of ascertaining
their regularity, or that their action in the premises
is null and void, for want of jurisdiction. Vide Ame-
rican Leading Cases, vol. 2, Pages 730 & 731; also,
Noyes vs. Butler, 6 Barbour, 613 ; Shriver, Lessee vs.
Lynn, 2 Howard, Page 43 ; Staker vs. Kelly, 7 Hill,
Page 11; -The.People.us. Cassels, #d., Page 1643
Herrington s. The People, 6 Barbour, Page 607. And
although the tribunal before whom the proceedings

d)a
D299y

/
]

T
/

P

T 7 e



Crtmem s e

[ER R B N e S T

(/’ 3 AN/ {

(/.'_':.—L‘)j e

e —

Edamame om0 et
1

ges. 107,& 708. ML dem S
)/ 4

e ammaan S E IR e

(6)

were had and afirmed, was a superior one, yet the
Judge acted under special authority, conferred by the
Legislature, and therefore its acts must be judged by
the rules which apply to limited and inferior tribunals,
and not by those which govern themin their proceed-
ings under their general and Common Law powers.
Vide Sharp,s. Speir, 4 Hill, Page 76 ; Staker vs. Kelly,
7 Id., Page 11; 6 Barbour, Page 913; Hard vs.
Shipman, /., Page 621; Blackwell on Tax Titles,
Pages 219 & 220; Presset vs. Meadows, 13 TII. R,
Pages 168 & 169 ; and 1 Smith’s Lea ing C;}ses, P:
oA~
./;c—%/—‘ o Do ly 2 J’ w??ﬁ)” ree
THIRD. £ ¢

In this case the Pl
to acquire a title to t
nine or ten acres of

aintiffs in Error were proceeding
he use and occupation of some
the. Defendants’ Lands, and most
of them were minors, and the others beyond the juris-
diction of the Court, yet by the order of the Court,
only three days’ notice is required,and only four days
intervened hetween the time of ﬂf:}naking the order
and the day set to appoint the appraisers; and there
18 00 proof affirmatively appearing on the face of the
Record itself, that shows that even this part of the
order was complied with by the Plaintiffs in Error, by
serving the notice on those that could be reached.
Again, can three days be considered as g reasonable ,
notice, in proceedings of this character and import- )
ance to the Defendants in Error, and which have for I
{
f

their object, purpose, and aim, the transfer of title to

Land, and that Land the property of Infants? 7his :

Court has hitherto always guarded with a watchful and fa

Jealous eye, the rights and interest of infants, and their 55

nlerestin lands ; and required that all the preliminary 1

steps should be taken which the Zaw requires, and that ‘L
!

this should appear of Eecord, before they would affirm

the title conveyed, where individuals wore parties; and ; ~
t
‘
!
!
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1s there any reason for reluxing this most salutury re-
quirement when powerful Corporations are parties to the
{ransaction, and their interest is involved in the issuc;
and who boastingly taunt you as you approach them
for an amicable adjustment, that they employ their

lawyers by the year, and that the Supreme Court settles
all therr matters of difficulty with individuals.

FOURTH.

The petition fo the Court asking him to appoint
appraisers, should contain a correct description of the
precise quantity of Land required, and the purpose
required for, and the order of the Judge appointing
said appraisers; it should also state and set out the
piece of Land sought to be appraised, and should corres-
pond with the petition in every respect as to descrip-
tion and quantity ; and the report of appraisers should
be in every respect like petition and order, as to dis-
scription and quantity of Land appraised, so that from
the inspection of them it may be determined at once
readily and easily that they all describe the same
piece of Land, and embrace the same quantity. But
such is not the case in this instance. The Petition
described the piece of Land required as follows, to
wit :

DESCRIPTION IN PETITION.

“Your petitioners further show that they will also need for the
purposes of depositing waste thereon, an additional strip of land
sizty feet wide, adjoining land taken as above for right of way, com-
mencing at a point one thousand feet casterly from the west line of
said land, and ruoning thence easterly eight hundred feet, containing
one and 1-100 acres.”

DESCRIPTION IN ORDER.

¢ And an additional strip of land adjoining the above on the north
side thereof, forty feet wide, and extending from a point one thou-
sand eight hundred and sixty-three feet from the east line of said

H=957-59
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Yand westerly seéen hundred feet, for the purpose of depositing waste

thereon, and containing in all; being the lands above taken and this
land nine 13-100 acres.”

DESCRIPTION IN REPORT.

¢« And an additional strip of land forty feet wide, taken as above
for 1ight of way, on the nortk side thereof, commencing at a point
one thousand eight hundred and sixty-three feet from the east line
of said land, and running thence westerly seven hundred and five
feet, for the purpose of depositing waste thereon, and containing in
all, being the lands above taken and this land nine and 13-100 acres.”

The variance in this respect is fatal, as accuracy and
a particular description of the Land embraced and
sought to be condemned and appropriated to the use
of the Company was essential to its validity. The

-object of this requirement is clear and forcible, being
.in order to enable the owners to ascertain from the

notice itself, that the piece of Land to be condemned

-1s upon his Land, and not that of a stranger,— Vide

Blackwell on Tax Titles, Page 1561—and also to in-
form the appraisers of the precise piece of Land that
they are required to appraise; and how it is located,
and the quantity which it contains, so that they can
do so understandingly. The petition is the founda-
tion of all the proceeding, and that must contain a
clear and full description of the piece and quantity of
Land to be appraised and condemned; and the order
must follow it in every respect; and the report must
correspond in description and quantity with both;
and yet in this instance neither are alike. And it
would seem that it was the intention of the agent of
the Plaintiffs in Error to so describe the quantity of
Land required to be taken by them, that it should be
left in utter confusion as to its precise location and
quantity ; and whether- this was occasioned by care-
lessness or design on their part, is now a matter of no
great importance, as its effect must be the same, ren-
dering the whole proceeding had, a nullity.

D —
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FIFTH.

In the notice, petition, order, and report of the
appraisers, where the name of the Defendant in Error
Amelia Pound appears, she is named and called Mary
Pound, so that she never could have had any notice
served on her, and yet she was the only person among
all the Defendants in Error in this case, on whom they
could serve the notice, who was of full age, and autho-
rized to act for the minors and herself, and yet it could
not have heen a very difficulty matter to have got
her correct name, had they made the effort to do so.

SIXTH.

The judgment or order of the Court is a nullity, be-
cause it makes all parties to it: even including John
Bennett and Amelia Pound—Amelia, who is described
as Mary Pound, and John, who could not have been
served with notice, as he was at that time and had
been for a long time before, a non-resident of this
State, residing N. Y.—Vide the testimony of Hugh
Farr, on the /§ ¥/% Page of Record; and it being a
joint proceeding as to all, and failing as to him, must
fail as to all. Vide 2 American Leading Cases, Pages
738, 739 ; Hall vs. Williams, 6 Pick. R., Page 26037 °C.
Rougdy vs. Webster, 11 New Hampshire R., Page 399;
Reed vs. Pratt, 2 Hill's R., Page 064.

SEVENTH.

The variation in the notice served on the parties—
Vide Record Page//// {¢/5and the description of the
Land in the petition, order, and report, is of itself
alone sufficient to invalidate and render a nullity, the
proceeding had by Plaintiffs in Error in their attempt
to condemn the Land of the Defendants in Error, for
the effect of it was to mislead them, and quiet their
anxiety, if any they had, as it did not describe the

12 '_1(,7__“-‘1
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premises which were owned and occupied by them,
and they had every reason to suppose that the agent
of the Plaintiffs knew what land they wanted to use,
and how to describe_it.

EIGHTH,

The Plaintiffs in Error also insist that the Defend-
ants in Error cannot maintain a suit in this form, of
action against them, as they are the agents of the
State. The case of Bradley ws. the New York &
New Haven Rail Road Company, reported in the 2nd
vol. of the American Railway Cases, Pages 153 to
156 ; also, in the case of Harvey ws. Thomas, same
authority, Page 196, decide the very reverse of this
doctrine, and say, it is true while proceeding to con-
demn Lands, if they follow the line marked out by
the Statute, they are acting indeed under the author-
ity derived from the State, but they do not act for it,
or on its behalf, or as its agent or representative, nor
with any reference to the benefit of the public, as in
cases where roads, or other public highways and im-

provements are made. Their action is regulated and

governed wholly with a view to their own profit and
advantage, and not for the general accommodation or
benefit of the community, but under a special grant of
power acquired from the State, and used by them for
their own special private advantage, and. entirely in-
dependent of, and separate from, the State, and they
stand upon the same footing, and the grant is the same
in its character, as if made to one or more private per-
sons, not clothed with corporate privileges. The ques-
tion in this case is, not one between one individual
and the State, but it is merely one between one indi~
vidual and another respecting their individual rights,
and that only. The State is in no way injured or
benefited by the result. And if this is so, by what
rule or principle of justice or law, do the Plaintiffs
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claim an exemption from the duties and obligations
that attach to and belong to them, as to other indivi-
dual members of society acting in concert, and for
their own private advantage and gain ?

NINTH.

Plaintiffs in Error went and threw the clay and
stone taken out of the cut, over and upon land that
the Defendants owned, that they do not pretend to
have condemned, from ten to fifteen feet on North
side, for a distance of some twenty-five rods. Vide
oross ex. of Witness, Adin Mann,/'; | //Page of Re-
cord. Here is a strip of Land, containing some twen-
ty or twenty-five rods, that is used by the Plaintiffs
in Error, which they never attempted to acquire any
title to, and they committed trespass when they de-
posited the waste earth and material thereon. On
this no question whatever can be made.

The Plaintiffs in Error by insisting, as they do, that
all the steps taken, and proceedings had, to condemn
the Lands of the Defendants in Error, in this Case,
were fair, just, and in strict compliance with the pro-
visions of the Statute under which they acted, and de-

- rive their authority to act from, and thereby acquired,

title thereto, and took it out of the Defendants in
Error, is, to use the mildest terms, unprecedented ;
and I have not been able ta find a single case report-
ed, or even the dictum of the Court, that will warrant
any such position or conclusion; while on the other
hand, the cases are numerous, and the decisions uni-
form in support of the principles contended for by the
Defendants in Error : viz. that the Court before whom
these proceedings were had, was a Court of limited
authority, and therefore its jurisdiction must fully ap-
pear on the face of the Record, and even then the
persons who are sought to be bound by its action, have
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the right to show by evidence, aliunde the Record,
that the Court never had jurisdiction as to them, and
therefore their rights are not affected by its decision :
and the authority given must be strictly and rigidly
observed and followed; and by its decision no fraud-
ulent practices will be allowed to pass unchecked or
unrebuked. And that no Court acquires any jurisdic-
tion till such time as the persons intended to be bound
thereby, or their rights or property affected by its
judgment in some manner, have been lawfully notified
of the pendency of the proceedings against them, and
have had full opportunity to be heard in their own
defence : for without this requirement, no man’s per-
sonal rights or property would be safe for a single mo-
ment. And where several are made parties to the
same proceeding and judgment and it fails as to some
one of them, for want of jurisdiction, it must be con-
sidered and treated as a nullity to all, and therefore
necessarily invalid as to all affected by it. And when
the rights and interests of minors arve to be affected
and prejudiced, the Courts will closely inspect all the
steps taken, and ascertain for themselves, whether or
not their interest has been properly protected and
Iooked after.

Yet all these plain, well-known, and settled rules

and principles of law and justice have been disregar- -

ded by the Plaintiffs-in Error, in this cause, in the
proceeding had to condemn the Lands of the Defend-
ants in Error, and by that condemnation to clothe
themselves with the title, and now they implore the
aid of this Court, in confirmation of their acts, in the

premises.
J. II. MAYBORNE,

Attorney for Defendants in Error.
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SUPREME COURT OF ILLINOIS,
Third Division— April Term, 1859.

Tue GALENA AND CHICAGO

UnioN RAILROAD COMPANY
V8.

Axernra Pounp, et al. )

Where all the proceedings directed by the statute for the condemnation:
of land for the use of the company have been taken, and the proceeding
confirmed by the  Judge, the regularity then cannot be questioned collat-
erally. The assessment of the commissioners was deposited or paid as
directed, and there the duty of the company, in that regard, ended, and
the company became seized in fee, and were not liable as trespassers.

1 Maryland Chan, Reports, 107
18 Wharton’s Reports, 555, same case:
in 2d American Railway Cases, 220.

Conceding, which I do not, that the notice offered was the notice served,-
it was cured by the appearance of the parties, the minors and other par-
ties in this suit, having appeared by Guardian ad litem.

6 Paige’s ch Rep. 83 ; 25 Conn., 516.
1 Selden, 434 ; see Gardiner’s opinion on p. 442.

The notice offered in proof by the plaintiffs’ below, was signed by the
attorney of defendants below ; but unquestionably the error in that
notice was detected, and a correct notice afterwards served. The de-
fendants, at all events are estopped by their appearance before the Judge
and contesting the land described in the petition, which is a correct de-
scription. Mr. Holland, who signed the motice offered in proof, died
some three years since, and leaves the explanation of the notice offered
in proof, so far as we know, impossible, and this is a good reason in sup-
port of the argument of estoppel.

The refusal of the Judge below, to let in the proof of condemnation
of the land, was a gross error. We might have proved subsequently that
a notice was given. We hpd a é‘iwht t %J _ —05%32,9“ in the way we
thoughe best ; but:,\uxliess we’( began 5§/§l%'ovxng a notice that we would
proceed to condemn, we were liable at all events, notwithstanding the
parties had appeared and resisted the condemnation.

The Judge below gave oral instructions to the jury. This was in con-

travention of law.
Ray vs. Wooters 19th Illinois, 82.
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Supreme Court of the State of Illinois,
IN THE THIRD GRAND DIVISION.

THE GALENA AND CHICAGO UNION RAIL ROAD COMPANY,
Plaintiffs in Lrror.
V8.
AMELIA POUND, JOHN BENNELIT, ET AL., Defendants in Error.

APRIL TERM FOR 1858.

—_———————————————

Points and Brief of Defendants in Error.

The Defendants in Error, after repeated efforts to
induce the Plaintiffs in Error to pay to them some
consideration for the land taken for right of way, and
for the use of the Road, and the injury done, and oc-
casioned thereby to the Lands of the Defendants in

Error, and their neglect and refusal to do so, brought

an action of trespass against the Plaintifts in Error, in
the Kane County Circuit Court, which suit was tried
at the May Term of the said Court for 1857, before
the Hon. George Meniere, presiding, and terminated
in the Jury finding for the Defendants in Error, and
they assessing their damages at $650. And thereupon
Plaintiffs in Error prayed an Appeal.

The defence set up by the Plaintiffs in Error in
Bar, of the Defendants in Errors’ right to recover their
damages in this action is,—title in themselves, and
justification under and by virtue of the action taken
by the Plaintiffs in Error to condemn the Land, and
acquire the title and right of way through it, under
the authority granted to them by their Charter, and

¥/
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under which they proceeded to acquire title and right
of way, which said act was passed January 16th, 1836.
The Sections of the Act under and by virtue of which
they claim that they have the power to condemn Land,

and obtain title for the right of way, for the use of
said Road, read as follows :

Sec. 11. In case the corporation shall not be able to acquire the
title to the lands through which the said road shall be laid, by pur-
chase or voluntary cession, it 'shall be lawful for the said corporation
to appropriate so much of said lands as may be necessary for its own
use, for the purposes contemplated by this act, on complying with -
the provisions of the six following sections.

Sec. 12. The directors may present a petitionto the judge of the
circuit court of the county in which the said land may be situated,
setting forth by some proper description, the lands which are wanted
for the construction of said rail yoad, or turupike, or the appendages
thereto, and the names of the owners thereof, if known, distinguish-
ing with convenience, if it ecan be done, the parcels claimed in sev- L
eralty by the respective owners, and praying for the appointment of b
appraisers to assess the damages which the owners of such land will
severally sustain, by reason of the appropriation thereof, by the said
corporation, to its own use.

Sec. 15. On the presentment of said petition, said circuit judge
shall appoint a day for the hearing of the parties in interest, and
shall direct such notice as he shall deem reasonable, to be given of
the time and place of hearing; and in case it shall appear that any

| of the owners of said lands is a feme covert, an infant, or insane, or £
‘ otherwise incompetent to take proper eare of his or her interest, it B
shall be the daty of the said judge to appoint some discreet and re-

1 putable person, to act in the premises, in his or her behalf. 2
| Sec. 14, At the time appointed for sueh hearing, the said judge
\

shall appoint three disinterested persons, frecholders, residents of o
the county in which said lands may lie, for the purposes of assessing
such damages, and in the order in which they were appointed, shall I8

direct and specify what lands are proposed to be appropriated and
occupied by the said corporation, for the purposes aforesaid.

Seo. 15. Said appraisers, after being duly sworn before some offi-
cer, properly authorised to administer oaths, honestly and impartially !
to assess such damages, shall proceed, by viewing said lands, and by |
such other evidence as the parties may produce before them, to as-
certain and assess the damages which cach individual owner will At
sustain, by the appropriation of his land for the use or accommodz- k-
tion of such rail roed or turnpike, or their appendages.

Skc. 16. The said appraisers shall make a report to the said judge,
in writing, under their hands, reciting the order for their appoint- A
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ment, and specifying the several parcels described there
becessary certainty—the names of the owne
cels, if known, and if not known, stating th
also the damages which the owners of the
sustain, by reason of the appropriation of th
aforesaid ; and in case cither of the parties
assessment, the said judge may, on the hearing of the parties, and
interest, modify the assessment, as to him shall appear Jjust.

Sec. 17. On the payment of the damages thus assessed, together
with the expenses of assessment, as the same shall be settled by said
Judge ; or on depositing the amount thereof, for the use of such
owners, in such bank or monied incorporation as the said judge shall
direct, the said corporation shall immediately become entitled to the
use of the said lands, for the purposes aforesaid ; and the report of
the said appraisers, with the order of said judge, modifyiog the same,
if the same shall have been modified, shall be recorded in the office
of the recorder of the county in which said lands shall be situated,
injthe same manner, and the like effect, as decds are recorded, with-
out any other proof than the certificate of the said judge, that the
report is genuine.

Sec. 18. And when the said order shall have been so recorded
as aforesaid, the said corporation shall be seized and possessed of
such land or real estate, and may enter upon and take possession,
and use the sume for the purposes herein before recited.

in, with all
rs of the respective par-
at fact, and specifying
respective parcels will
e same, for the purposes
is dissatisfied with the

The Plaintiffs in Error located their Road through
the Lands of the Defendants in Error in the Spring
of 1853, and in June thereafter proceeded to condemn
it under their Charter, and by virtue of the power
granted to them in said Sections, and toolk possession
thereof at once, and constructed and built their Road
over and through it, and continued to occupy and use
it, in running and operating their Branch Road from
the Junction to Fulton.

The only defence made or offered by the Plaintiffs
in Error on the trial of this cause in the Circuit Court,
was the Record of the proceedings had to acquire the
title or right of way, by condemning the Lands of the
Defendants in Error, and not in mitigation of dama-
ges, but in bar of the Defendants in Lrrors’ right to
maintain their action against the said Plaintiffs, and
as evidence of title in them, and Justifying them in
using and occupying it, as by right, &c., to their being

e
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used and received in evidence for this purpose, the De-
fendants in Error objected, and the Court sustained
the objection, but allowed the Plaintiffs in Krror to
cead them and give them to the jury as evidence,
showing that the Plaintiffs in Error acted in good
faith in making the entry on the said Land, and in
using and oceupying it as above stated, but the Plain-
tiffs declined to offer them for this purpose, or any
other than that of showing title in themselves, and
therefore they were excluded from the Jury.

The only question, as I understand the arrangement
between W. B. Plato, Esq., and myself, (the attorney
and counsel who tried and have had charge of this
case, so far as I know,) is, did the Court, before whom
this case was tried, err, in refusing to allow the Plain-
tiffs in Error to read and give to the Jury, the Record
of the proceedings had, and taken by the Plaintiffs in

Error, to condemn the said Land, and agaip the right
of way, as evidence of title acquired by and in them ?
With this view, and this alone, was the Bill of
Exceptions made up, so as to present this single ques-
tion to the Court, clearly and fully, and nothing else.

The Defendants in Error insist and maintain that
there was no error committed by the Court, in not al-
lowing the Plaintiffs in Error to give in evidence, and
to read to the Jury, the Record of the proceedings
had in condemning the Land, and acquiring the right
of way through the same, as evidence of title in them,
and the right to do so, for the following reasons :

FIRST.

From the evidence in this case the fact is establish-
ed, that Amelia Pound was the widow of Comfort
Bennett, deceased, and had a right of dower in Lands
used by the Plaintiffs in~Error, and that Nathamiel
Pound was her husband, and that John Bennett was
past twenty-one years of age, and at the time a resi-
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dent of the State of New York, and had been for some
time previously, and that William, Sarah, Jane, Jo-
siah, and Harriet Bennett, were minors, and resided
on the premises in question; therefore, there could
have been no notice served on John Bennett by the
Plaintiffs in Error, before their proceeding to condemn
the Land, and the Record does not show how or in
what manner the notice was served on the other De-
fendants in Error, as it should upon its face, affirma-
tively show, and be set forth at large. See Record
Page 55%; 4 5and the notice offered in evidence of, by
the Defendahts in Error—as the one served on them
—describes the Land as situate in Range Nine, in
place and in stead of Eight, as the one is, which is
sought to be condemned by the Plaintiffs in Error,
therefore it was no notice at all for any purpose what-
ever. Vide Record Pages;/; and without notice all
the proceedings had were v01d Vide Blackwell on
Tax Titles, Pages 251-2; also, Eddy vs. the People,
15 Ill. R., Paoe 387 ; also, Halliday ws. Swailes, 1
Scammon R Parre 516 also, Owaers-vs—Mayor—of
Ad:b’my--l&Wend~R.«4SU also, 4 Hill, Pages 86—89
and 98-99 ; also, 18 Curtis’ Decisions of the Supre)n
C urt &ge 17 5 /
- Y. %»«/u /1]

SECOND.

The Defendants in Error had the right to go behind
the proceedings had before the Court, who ‘acted in
condemning the Lands, for the purpose of ascertaining
their re«rulamty, or that their action in the premises
is null and void, for want of jurisdiction. Vide Ame-
rican Leading Cascs, vol. 2, Pages 730 & 731 ; also,
Noyes vs. Butler, 6 Barbour, 613 ; Shriver, Lessee vs.
Lynn, 2 Howard, Page 43 ; Staker ws. Kelly, 7 Hill,
Page 11; sels, Id., Page—364;
Hemmoton vs. The People, 6 Barbom Pa«re 607. And
althou«rh the tribunal before whom the proceedmos
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were had and affirmed, was a superior one, yet the
Judge acted under special authority, conferred by the
Legislature, and therefore its acts must be judged by
the rules which apply to limited and inferior tribunals,
and not by those which govern themin their proceed-
ings under their general and Common Law powers.
Vide Sharp s. Speir, 4 Hill, Page 76 ; Staker vs. Kelly,
7 Id., Page 11; 6 Barbour, Page 913; Hard vs.
Shipman, /., Page 621; Blackwell on Tax Titles,
Pages 219 & 220; Presset vs. Meadows, 13 Il R,
P'wes 168 & 169 ; a 8 1 Sn 1th2 Le.fg’un Cases, &, ?
ges 707 & 708. 79 ovl-es i
2, ;‘.’; //wfz»/‘, V4 /"é/“ ‘

THIRD.

In this case the Plaintiffs in Error were proceeding
to acquire a title to the use and occupation of some
nine or ten acres of the Defendants’ Lands, and most
of them were minors, and the others beyond the juris-
diction of the Court, yet by the order of the Court,
only three days’ notice is required, and only four days
intervened hetween the time of the making the order
and the day set to appoint the appraisers; “and there

.+ +)is no proof affirmatively appearing on the face of the

e A o e e e T

Record itself, that shows that even this part of the
order was complied with by the Plaintifts in Error, by
serving the notice on those that could be reached. .
Again, can three days be considered as a reasonable
notice, in proceedings of this character and import-
ance to the Defendants in Error, and which have for
their object, purpose, and aim, the transfer of title to
Land, and that Land the property of Infants? This
Court has hitherto alwag ys guarded with a watchful and
Jealous eye, the rights and interest of infants, and their
inlerestin lands ; and required that all the preliminary
steps should be taken which the law requires, and that
this should appear of Record, before they would affirm
the title conveyed, where individuals were parties ; and

| "
P B e T "V”F’J




(7)

18 there any reason for relaxing this most salulary res
quirement when powerful Corporations are parties to the
fransaction, and their interest is involved in the issue ;
and who boastingly taunt you as you approach them
for an amicable adjustment, that they employ their
lawyers by the year, and that the Supreme Court settles
all their matters of difficulty with individuals.

4
B, o

FOURTH.

The petition to the Court asking him to appoint
, appraisers, should contain a correct description of the
L precise quantity -of Land required, and the purpose
r required for, and the order of the Judge appointing
said appraisers; it should also state and set out the
piece of Land sought to be appraised, and should corres-
pond with the petition in every respect as to descrip-
tion and quantity ; and the report of appraisers should
be in every respect like petition and order, as to dis-
scription and quantity of Land appraised, so that from
the inspection of them it may be determined at once
readily and easily that they all describe the same
! . piece of Land, and embrace the same quantity. But

such is not the case in this instance. The Petition

described the piece of Land required as follows, to
wit :

DESCRIPTION IN PETITION.

“Your petitioners further show that they will also need for tle
purposes of depositing waste thereon, an additional strip of land
sizly feet wide, adjoining land taken as above for right of way, com-
mencing at a point one thousand feet casterly from the west line of

said land, and running thence easterly cight hundred feet, containing
one and 1-100 acres.”

| 3 DESCRIPTION IN ORDER.

¢ And an additional strip of land adjoining the above on the north
side thereof, forty feet wide, and extending from a point one thou-
sand eight hundred and sixty-three feet from the cast line of said

3
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land westerly seven Tundred feet for the purpose of depositing waste
thereon, and containing in all, being the lands above taken and this
land néine 13-100 acres.”

DESCRIPTION IN REPORT.

« And an additional strip of land forty feet wide, taken as above
for 1ight of way, on the north side thereof, commencing at a point
one thousand eight hundred and sixty-three feet from the east line
of said land, and running thence westerly scven hundred and five
feet, for the purpose of depositing waste thercon, and containing in
all, being the lands above taken and this land ninc and 13-100 acres.”

The variance in this respect is fatal, as accuracy and
a particular description of the Land embraced and
sought to be condemned and appropriated to the use
of the Company was essential to its validity. The

.object of this requirement is clear and forcible, being

in order to enable the owners to ascertain from the
notice itself, that the piece of Land to be condemned

is upon his Land, and not that of a stranger,— Vide

Blackwell on Tax Titles, Page 161—and also to in-

form the appraisers of the precise piece of Land that

they are required to appraise, and how it is located,
and the quantity which it contains, so that they can
do so understandingly. The petition is the founda-

‘tion of all the proceeding, and that must contain a

clear and full description of the piece and quantity of
Land to be appraised and condemned; and the order
must follow it in every respect; and the report must
correspond in description and quantity with both;
and yet in this instance neither are alike. And it
would seem that it was the intention of the agent of

“ the Plaintiffs in Error to so describe the quantity of

Land required to be taken by them, that it should be
left in utter confusion as to its precise location and
quantity ; and whether this was occasioned by care-
lessness or design on their part, is now a matter of no
great importance, as its effect must be the same, ren-
dering the whole proceeding had, a nullity.
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FIFTH.

In the notice, petition, order, and report of the
appraisers, where the name of the Defendant in Error
Amelia Pound appears, she is named and called Mary
Pound, so that she never could have had any notice |
served on her, and yet she was the only person among
all the Defendants in Error in this case, on whom they
could serve the notice, who was of full age, and autho-
rized to act for the minors and herself, and yet it could
not have been a very difficulty matter to have got
her correct name, had they made the effort to do so.

SIXTH.

The judgment or order of the Court is a nullity, be-
cause it makes all parties to it: even including John
Bennett and Amelia Pound—A melia, who is described
as Mary Pound, and John, who could not have been
served with notice, as he was at that time and had
been for a long time before, a non-resident of this
State, residing N. Y.—Vide the testimony of Hugh |
Farr, on the/gy /f, Page of Record; and it being a e
joint p)'ocecding"as to all, and failing as to him, must t
fail as to all. Vide 2 American Leading Cases, Pages
738, 739 ; Hall vs. Williams, 6 Pick. R., Page 256% e,
Rougdy vs. Webster, 11 New Hampshire R., Page 399;

Reed vs. Pratt, 2 Hill's R., Page 04.

{\Q

SEVENTH.

The variation in the notice served on the parties— i
Vide Record Paged/ 41\ and the description of the
Land in the petition, order, and report, is of itself
alone sufficient to invalidate and render a nullity, the
proceeding had by Plaintiffs in Error in their attempt
to condemn the Land of the Defendants in Error, for
the effect of it was to mislead them, and quiet their
anxiety, if any they had, as it did not describe the
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premises which were owned and occupied by them,
and they had every reason to suppose that the agent
of the Plaintiffs knew what land they wanted to use,
and how to describe it.

EIGHTH.

The Plaintiffs in Error also insist that the Defend-
ants in Error cannot maintain a suit in this form, of
action against them, as they are the agents of the
State. The case of Bradley vs. the New York &
New Haven Rail Road Company, reported in the 2nd
vol. of the American Railway Cases, Pages 153 to
156; also, in the case of Harvey vs. Thomas, same
authority, Page 196, decide the very reverse of this
doctrine, and say, it is true while proceeding to con-
demn Lands, if they follow the line marked out by
the Statute, they are acting indeed under the author-
ity derived from the State, but they do not act for it,
or on its behalf, or as its agent or representative, nor
with any reference to the benefit of the public, as in
cases where roads, or other public highways and im-
provements are made. Their action is regulated and
governed wholly with a view to their own profit and
advantage, and not for the general accommodation or
benefit of the community, but under a special grant of
power acquired from the State, and used by them for
their own special private advantage, and entirely in-
dependent of, and separate from, the State, and they
stand upon the same footing, and the grant is the same
in its charaeter, as if made to one or more private per-
sons, not clothed with corporate privileges. The ques-
tion in this case is, not one between one individual
and the State, but it is merely one between one indi-
vidual and another respecting their individual rights,
and that only. The State is in no way injured or
benefited by the result. And if this is so, by what
rule or principle of justice or law, do the Plaintiffs
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claim an exemption from the duties and obligations
that attach to and belong to them, as to other indivi-
dual members of society acting in concert, and for
their own private advantage and gain ?

NINTH.

" Plaintiffs in Error went and threw the clay and
stone taken out of the cut, over and upon land that
the Defendants owned, that they do not pretend to
have condemned, from ten to fifteen feet on North
side, for a distance of some twenty-five rods. Vide
cross ex. of Witness, Adin Mann,) Y, /{ Page of Re-
cord. Here is a strip of Lakd, containing some twen-
ty or twenty-five rods, that is used by the Plaintiffs
in Error, which they never attempted to acquire any
title to, and they committed trespass when they de-
posited the waste earth and material thereon. On
this no question whatever can bhe made.

The Plaintiffs in Error by insisting, as they do, that
all the steps taken, and proceedings had, to condemn
the Lands of the Defendants in Error, in this Case,
were fair, just, and in strict compliance with the pro-
visions of the Statute under which they acted, and de-
rive their authority to act from, and thereby acquired
title thereto, and took it out of the Defendants in
Error, is, to use the mildest terms, unprecedented ;
and I have not been able to find a single case report-
ed, or even the dictum of the Court, that will warrant
any such position or conclusion; while on’ the other
hand, the cases are numerous, and the decisions uni-
form in support of the principles contended for by the
Defendants in Error : viz. that the Court before whom
these proceedings were had, was a Court of limited
authority, and therefore its jurisdiction must fully ap-
pear on the face of the Record, and even then the
persons who are sought to be bound by its action, have

N
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the right to show by evidence, aliunde the Record,
that the Court never had jurisdiction as to them, and
therefore their rights are not affected by its decision ;
and the authority given must be strictly and rigidly
observed and followed; and by its decision no fraud-
ulent practices will be allowed to pass unchecked or
unrebuked. And that no Court acquires any jurisdic-
tion ill such time as the persons intended to be bound
thereby, or their rights or property affected by its
judgment in some manner, have been lawfully notified
of the pendency of the proceedings against them, and
have had full opportunity to be heard in their own
defence : for without this requirement, no man’s per-
sonal rights or property would be safe for a single mo-
ment. And where several are made parties to the
same proceeding and judgment and it fails as to some
one of them, for want of jurisdiction, it must be con-
sidered and treated as a nullity to all, and therefore
necessarily invalid as to all affected by it. And when
the rights and interests of minors are to be affected
and ‘prejudiced, the Courts will closely inspect all the
steps taken, and ascertain for themselves, whether or
not their interest has been properly protected and
looked after. ‘ i

Yet all these plain, well-known, and settled rules
and principles of law and justice have been disregar-
ded by the Plaintiffs in Error, in this cause, in the
proceeding had to condemn the Lands of the Defend-
ants in Error, and by that condemnation to clothe
themselves with the title, and now they implore the
aid of this Court, in confirmation of their acts, in the

premises. :
J. H. MAYBORNE,
- _ -Aliqrney Jor Defendants in Lrror.
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