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In Supreme Court,

THIRD GRAND DIVISIOIN,
APRIL TERM, 1858.

— — O e

CHICAGO,ST.PAUL & FOND\
DU LAC

RAIL ROAD COMPANY, ‘
PLAINTIFF IN ERROR. ! ERROR TO McHENRY.

VS.
OWEN McCARTY,

DEFENDANT IN ERROR.

e e o e e

ABSTRACT OF RECORD

This was an action of case commenced by defendant in error against

- October, 1856, and returnable at November term of said year. The cause

CJ/{ A Y ccsad 2 plaintiff in error in McHenry Circuit Court. The summons was issued in
L
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was continued at the November term for want of Declaration.

On the 6th day of March, 1857, the following declaration was filed :
STATE OF ILLINOIS { i

McHexry Cousty, |

Owen McCarty, plaintiff in this suit by Church and Willard, his attor-
neys, complains of the Chicago, St. Paul & Fond du Lac Rail Road Com-

' A AUz~ . 3 pany, an incorporated company in and by virtue of the law of the State of

Ilinois in a plea of case. .
For that, whereas, the said defendants on the first day of August,
1856, under and by virtue of their act of incorporation, claimed to have
the right to enter upon the close and farm of said plaintiff' situate in' the
town of Hartland, in the County of McHenry, aforesaid, and construct and
build their rail road track over and across the said close and farm of the said
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¥ ST ez 77 e plaintiff as aforesaid; and the plaintiff avers that the said defendant on the
oA ' day and year last aforesaid, at the county aforesaid, did enter upon the close

5 oot il AL ez, and farm of him the said plaintiff and commence the construction of their
said rail road track, over and across the same, and continued so to construct

. the same from the day last aforesaid until the day of the commencement of
[]7 this suit; and the plaintiff avers that it was the daty of the said defen-
4 dants, and by law the said defendants during all the time they were so con-
structing the said rail road track over and across the close and land of the
said plaintiff to keep up the fences, and to put up the fences taken down by

/’/ = ,27 7
(leatt A7 e
te Lhse Koy o

L \\; a'“

o them while so engaged in the construction of said track, and to put in and

- maintain cattle guards, and use and take all necessary trouble and precau-

/Zf v d # /é\ A e < tion to prevent cattle, horses and other animals from escaping upon, and en-
o) - tering upon said close and lands of said plaintiff; nevertheless the said
Cilicecel S e ~ plaintiff avers that the said defendants not regarding their duty and obliga-
tions in this behalf, did not keep up the fences and put up the fences by

nor did they put in and maintain cattle guards, and use and take all necees-

1/ ﬁ,{ ’ them taken down, during the construction of their said track, as aforesaid,
r Zt( t(!l «J

sary trouble and precaution fo prevent cattle, horses and other animals from

! LAY = 4 escaping upon, and entering upon the close and lands as aforesaid of said plain-

) " tiff; and the plaintiff further in fact saith, that the said defendants during all

Ot g g L¢ 4’ the time they were so constructing their said rail road track, as aforesaid,

£ v took down and removed the fences belonging to said close and lands of the

Lt . & ; gl > G Grars plaintill, and negligently suffered the same to remain down, by reason of

. which premises and the negligence of the said defendant in this behalf, the

.(/{ P /Vv Z. Zé P cattle, horses and other étliil}lélls running at large in the highway and com-

mon lands of said town of Hartland were allowed to, and did escape there-

[/(_,‘& 4"; " ‘/’;“/[ 5 from inte and upon the close and lands of ﬂlg said plaintift, situate in the

/ saidtown of Hartland, in the County of McHenry, and then and there de-

[t ; - /f{ N VA stroy, eat up, trampled upon and subverted the grass, grain, corn, wheat and

/ - et . herbage then and their growing and standing upon said close and land of

‘ Z ¢ said plaintiff, to wit at the County of Mcllenry, aforesaid, whereby said

%7 Ceree ao plaintiff saith he has sustained dumage to the amount of fifteen hundred

/ N dollars, and therefore he brings suit, &c.
L Ll ﬂm“ - CHURCIT & WILLARD,
f Attorneys for Plaintiff.
{7 oA el 5  The cause was tried before the court and jury at the March term of said

court, 1857.
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The Bill of Exceptions is as follows:

McHENRY COUNTY CIRCUIT COURT.

THE CHICAGO, ST. PAUL & FOND

DU LAC RAIL ROAD COMPANY.
ATS.

OWEN McCARTY. J

CASE.

Be it remembered, that on the trial of the above entitled cause, witnesses

6 were called in behalf of the plaintiff, by whom it was proved that the con-

tractors engaged in the construction of defendants rail road, entered upon
the enclosed parts of Plaintiff’s farm where the line of said road was located
for the purpose of constructing said road during the month of August, 1856.
That they took the fences down at the points where the line entered said
enclosure, and left them down during most of the time they were doing said
work, or if they put them up it was done in a very negligent and careless
manner. That the fences around said enclosure were also thrown and taken

Ceeeod down at other points by men engaged in said work, and that in consequence

of the said taking down of said fences the crops growing within said en.
closure were damaged by cattle entering said enclosure from the highways
and common lands adjoining plaintift s farm.

The value of the crops thus injured was variously estimated by plaintiff’s
witnesses, at from three to four hundred dollars. It was also proved on the
part of plaintiff that during the latter part of the time the company was
running a construction train over its road, and that hogs went into the field
over the cattle-guards.

On the part of the defendant it was proved that the work of constructing
the entire length of said road from Chicago to Janesville, was let to Page &
Co., contractors, and that said damage was occasioned by the carelessness
and negligence of the men in the employ of Page & Co., who were engaged
in constructing the road for the company. '

It was also proved on the part of plaintift’ that no cattle-guards were con-
structed at the points where said line entered said enclosure; and that said

6 cattle also entered for want of said cattle-guards.

This being all the evidence in the case. The court at request of plaintiff
instructed the jury as follows :

Ist. If the Jury believe from the evidence that durmg the time alleged
in the plaintiff's declaration the defnndants were engaged in constructing

f 14 Z«[» Feoo  Aveco < Cuvze “4 et
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4

the Chicago, St. Paul & Fond du Lac Rail Road, over and across the close
and farm of said plaintiff, and that during that time they took down and
left down the fences avound said close and farm, and negligently and care-
lessly suffered them to remain down, and that through their negligence and
carelessness in so doing, they suffered hogs, cattle and other animals to es-
:ape from the common lands and highways into and upon the lands and close
mentioned in the plaintiff’s declaration, and destroy the crops, to wit: corn,
wheat, oats and potatoes, then growing, belonging to the plaintiff then the
the law is for the plaintiff. and he is entitled to recover whatever damages
he has proved he sustained in consequence of such acts of the defendants
not exceeding the amount claimed.

2d.  That if the jury believe from the evidence that during the time al-
leged in the plaintift’s declaration, the defendants were constructing and run-
ning their rail road over and across the lands of the plaintiff, mentioned in

8 the declaration, and that during that time they negligently and carelessly

10

6

omitted to put in and maintain sufficient and necessary cattle-guards, where-
by cattle and hogs were suffered to escape over and through such cattle-
guards, into and upon the close and lands of plaintiff and destroy the crops
then growing, then the law is for the plaintiff, and he is entitled to recover

whatever the jury believe the damage is proved to be in consequence of

such negligence of the defendants, not exceeding the amount claimed..

On the part of the defendant the following instruction was asked, and re-
fused by the court:

It the jury believe that Page and others were the contractors for the con-
struction of' the rail road over the lands of the plaintiff and that the dama-
ges complained of in this case resulted from the negligence of said Page &

Co., and that the Rail Road Company had no knowledge of such acts of

negligence, then the law is for the defendant.

The defendant excepted to.the giving of said instructions on the part of

plaintiff; and to the refusal of the court to give the instruction asked by the
defendant. - '

The jury found a verdict for plaintifl; and assessed his damages at $365.

Defendant moved for a new trial and in arrest of judgement.

The said motions were over-ruled by the court, and judgement given for
the plaintift on the verdict. To which defendant excepted.

-



ASSIGNMENT OF ERRORS.
Defendant brings the cause to this court and assigns the following errors:

1st.  The Circuit Cour{ erred in trying thecase when no issue was joined
between the parties.

2d. The Court erred in giving the instruetions asked by plaintift.
2d. The Court erred in refusing the instruction asked by defendant.

3d. The Court erred in over-ruling defendants motion for a new trial.

4th. The Court erred in over-ruling defendants motion in arrest of judge-
ment.

5th. The Record is in other respects informal and erroneous.
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' = that the con-
tractors engaged in the construction of defendants rail road, entered upon
the enclosed parts of Plaintiff’s farm where the line of said road was located
for the purpose of constructing said road during the month of August, 1856.
That they took the fences down at the points where the line entered-said
enclosure, and left them down during most of the time they were doing said
work, or if they put them up it was done in a very negligent and careless
manner. That the fences around said enclosure were also thrown and taken
down at other points by men engaged in said work, and that in consequence
of the said taking down of said fences the crops growing within said en-
closure were damaged by cattle entering said enclosure from the highways
and common lands adjoining plaintiff’s farm.
The value of the erops thus injured was variously estimated by plaintiff’s
witnesses, at from three to four hundred dollars. It was also proved on the

7



part of plaintiff’ that during the latter part of the time the company was
running a construction train over its road, and that hogs went into the field
over the cattle-guards.

On the part of the defendant it was proved that the work of constructing
the entire length of said road from Chicago to Janesville, was let to Page &
Yo., contractors, and that said damage was occasioned by the carelessness
and negligence of the men in the employ of Page & Co., who were engaged
in constructing the road for the company. ;

Tt was also proved on the part of plaintiff’ that no cattle-guards were con-
structed at the pointx where said line entered said enclosure; and that said

6 eattle also entered for want of said attle-guards.

Phis being all the evidence in the case. The court at request of plaintiff
instructed the jury as follows:

1st. If the Jury believe from the evidence that during the time alleged
in the plaintiff’s declaration the defnndants were engaged in constructing

the Chicago, St. Paul & Fond du Lac Rail Road, over and across the close

8 and farm of said plaintiff, and that during that time they took down and
left down the fences around said close and farm, and negligently and care-
lessly suffered them to remain down, and that through their negligence and
carelessness in go doing, they suffered hogs, cattle and other animals to es-
cape from the common lands and highways into and upon the lands and close
mentioned in the plaintiff’s declaration, and destroy the crops, to wit: corn,
wheat, oats and potatoes, then growing, belonging to the plaintiff then the
the law is for the plaintiff, and he is entitled to recover whatever damages
he has proved he sustained in conzequence of such acts of the defendants
not exceeding the amount claimed.

9d.  That if the jury believe from the evidence that during the time al-
leged in the plaintiff”s declaration, the defendants were constructing and run-
ning their rail road over and across the lands of the plaintiff, mentioned in

8 the declaration, and that during that time they negligently and carelessly
omitted to put in and maintain sufficient and necessary cattle-guards, where-
by cattle and hogs were suffered to escape over and through such cattle-
guards, into and upon the close and lands of plaintiff and destroy the crops
then growing, then the law is for the plaintiff, and he is entitled to recover
whatever the jury believe the damage is proved to be in consequence of
such negligence of the defendants, not exceeding the amount claimed.

On the part of the defendant the following instruction was asked, and re-
fused by the court: :

If the jury believe that Page and others were the contractors for the con-

9 struction of the rail road over the lands of the plaintiff and that the dama-
ges complained of in this ease resulted from the negligence of said Page &
Co.. and that the Rail Road Company had no knowledge of such acts of
negligence, then the law is for the defendant.

The defendant excepted to the giving of said instructions on the part of
plaintiff, and to the refusal of the court to give the instruction asked by the
defendant.

10 The jury found a verdict for plaintifi, and assessed his damages at $365.

6  Defendant moved for a new trial and in arrest of judgement.

The said motions were over-ruled by the court, and judgement given for
the plaintiff on the verdict. To which defendant excepled.
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STATE OF ILLINOIS

SUPREME COURT, = The People of ﬂ)e ?)a?e of Iilinois,
TO THE SHERIFF OF THE COUNTY OF Wiy GREETING :
BECAUSE, In the record and proceedings, .md also in the rendition of the judg-
ment of a p]ea which was in the Clrcmt Court of // ey —— county,

before the Judge thereof, between U 7T I //'( f‘ a 7;F bl alin A ;/
(L“j %L (,i/t(e / /f/[’L({[LI )@wz\(f 1 k{/;x(f  ; PRIRE & N,

(9\ o lLl/’Z(& (t/ P

Jdefendant, it is said that manifest error hath intervened, to the injury of the said

% 4 / / ) . ( 3 y
;/1‘< P ~ A ‘g;'///‘/gx (/L( 9‘ /"(1\ )/1, “/‘ - //5“1‘[’/('(}(‘{ (/; ('L“t//i /A 1‘/

A 520 A C /
as we are informed by 1 complaint, the record an roceLzmgs of which said
judgment we have caused to be brought into our Supreme/Court of the State of
Illinois, at Ottawa, before the Justices thereof, to correct the errers in the same, in

due form and manner, according to law ; Tuererore, We Commanp You, that by ,
good and lawful men of your county, you give notice to the Qald (/ZAH . JIMCBcn é

that /1 ¢ be and appear before the Justices of our said Suj )rerze urt M? Aex),
term of said COUlt to he holden at Ottawa, in said State, on the , /Zc onday
in o . next, to hear the records and pxoccedmg aforesaid, and the” 3
errors assigned, 1f /L ¢ shall sec fit; and further to do and receive what said Court |
shall 01der in this behalf; and have you then the?ré‘ the names of those by whom you
shall give the said Orren 0BG

- notlce, together with this writ.

WANSASS The Hon. WALTER B. SCATES. Chief
Justice of our s d Court, and the Seal thereof at
Ottawa, this / ~ day of z«.[7 in the
Year of Our Lmd Ono Thousard Eight Hundred and

FlftY‘ LT & //4 l
- - (T R
Clm‘l of the bupreme Court.
‘ e RS e o Yo Al |
ST AT /' / / ‘
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sTATE OF ILLINOIS, ?
* A eanen covan, '{ . The Paople of e Siaie of Tinois

TO THE CLERK OF THE CIRCUIT COURT FOR THE COUNTY OF /// ¢+ ; GREETING:

BECAUSE, Inthe record and proceedings, as also in the rendition of the judgment
of a plea Whlch was in the Circuit Court of /1 € Ke o v RS — County, before
the Judge thereof, between (Dairens //1( Becn /; e —

A3

AAtt( (A7 "/f ﬂ’(ﬂ«[ f/“‘ky ﬁc’“‘l\"g’bpd é

4 4 .

,Z{& '(\( /O - 6«.(/‘ A NS st ) (/I b 1&/ ' b o o W

plaintiff, and T e

defendant it is said manifest error hath intervened, to the injury of the aforesaid

f;/,((’ u/fv, /f/éL A /97‘2»-'.,« 9&%@ /7{&1‘[ /{'m«uq fQ 7 2 / W“ p
Lt & HM/M . “ -~ as we are mformed
by 'f& complam/l{ and we being Wlllmgvﬁat error should be corrected if any there

be, in due form and ‘manner, and that justice be done to the parties aforesaid, com-
mand you that if judgment thereof be given, you distinctly and openly, without delay, ;
send to our Justices of the Supreme Court the record and proceedings of the plaint
aforesaid, with all things touching the same, under your seal, so that we may have
the same before our Justices afoy?ald at Ottawa, in the County of La Salle, on the
%A F hneBey ,,///u L) Jteoe D “y eo /" next, that the record and proceedings, being in-

spectcd we may cause to be done therein, to correct the error, what of right ought to

be done according to law. .
WANNESS The Hon. WALTER B. SCATES, Chief
Justice of our said Court, and the Seal thereof, at Ot-
tawa, this /7/? day of/ (/ in the Year
of Our Lord One Thouaand Eight Hundred and Fifty- Je trec

/ / S SR N
me ?{Jourt

" Clerk o [f the Sup
{1'ex & /
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//

. T —

|




B P S L TR TIE i OOy M TP e

_,‘,4_ ae% ’ &-O—MA 2
>y /?

él“é;«//r’aaa‘ ¢

[ o o IS4

A i 3 %
}"Y“/l%’::‘:/ﬁ(i & a[)\/c:

{ML}LM CA—«/LQ :
L= o X a5 Lt o 7</Q

/7 bl D€t g ey~

4 /21—61_1_ /Z’

b )71 deAS

: 7;‘\[& 5’/&{‘77 /gaf\k
1 a‘// L/L [f’( = (j‘
(e Ceutt

e e



I Supreme Conr,

TEIRD GRAND DIVISION,
APRIL TERM, 1858.

s I S S - %

CHICAGO,ST.PAUL & FOND
DU LAC )
RAIL ROAD COMPANY,

PLAINTIFF IN ERROR. ' FRROR TO McHENRY.
V8.

OWEN McCARTY,

DEFENDANT IN ERROR. 3

- @

ABSTRACT OF RECORD

This was an action of case commenced by defendant in error against

2 plaintiff in error in McHenry Circuit Court. The summons was issued in

October, 1856, and returnable at November term of said year. The cause
was continued at the November term for want of Declaration.

On the 6th day of March, 1857, the following declaration was filed:
STATE OF ILLINOIS |

McHexry CooNry, |

Owen McCarty, plaintiff in this suit by Church and Willard, his attor-
neys, complains of the Chicago, St. Paul & Fond du Laec Rail Road Com-

3 pany, an incorporated company in and by virtue of, the law of the State of
Ilineis in a plea of case.

For that, whereas, the said defendants on the first day of August,
1856, under and by virtue of their act of incorporation, claimed to have
the right to enter upon the close and farm of said plaintiff’ situate in the
town of 1lartland, in the County of McHenry, aforesaid, and construct and
build their rail road track over and across the said close and farm of the said



2

plaintiff as aforesaid; and the plaintifl avers that the said defendant on the
day and year last aforesaid, at the county aforesaid, did enter upon the close
and farm of him the said plaintiff and commence the construction of their
said rail road track, over and across the same, and continued so to construct
the same from the day last aforesaid until the day of the commencement of
this suit; and the plaintiff avers that it was the duty of the said defen-
dants, and by law the said defendants during all the time they were so con-
structing the said rail road track over and across the close and land of the
said plaintiff to keep up the fences, and to put up the fences taken down by
them while so engaged in the construction of said track, and to put in and
maintain ecattle guards, and use and take all necessary trouble and precau-
tion to prevent cattle, horses and other animals from escaping upon, and en-
tering upon said close and lands of said plaintiff; nevertheless the said
plaintiff avers that the said defendants not regarding their duty and obliga-
tions in this hehalf, did not keep up the fences and put up the fences by
them taken down, during the construction of their said track, as aforesaid,
nor did they put in and maintain cattle guards, and use and take all necces-
sary trouble and precaution to prevent cattle, horses and other animals from
escaping upon, and entering upon the close and lands as aforesaid of said plain-
tiff ; and the plaintiff farther in fact saith, that the said defendants during all
the time they were so constructing their said rail road track, as aforesaid,
took down and removed the fences belonging to said close and lands of the
plaintiff, and negligently suffered the same to remain down, by reason of
which premises and the negligence of the said defendant in this behalf, the
cattle, horses and other animals running at large in the highway and com-
mon lands of said town of Hartland were allowed to, and did escape there-
from into and upon the close and lands of the said plaintiff, situate in the
<aid town of Hartland, in the County of Mcllenry, and then and there de-
stroy, eat up, trampled upon and subverted the grass, grain, corn, wheat and
herbage then and their growing and standing upon said close and land of
said plaintiff, to wit at the County of McIHenry, aforesaid, whereby said
plaintiff’ saith he has sustained damage to the amount of fifteen hundred
lollars, and therefore he brings suit, &e.
CHURCII & WILLARD,
Attorneys for Plaintiyf.

The cause was tried before the cowrt and jury at the March term of said

court, 1857.
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The Bill of Exceptions is as follows:
McHENRY COUNTY CIRCUIT COURT.

THE CHICAGO, ST. PAUL & FOND

DU LAC RAIL ROAD COMPANY.
ATS. '

OWEN McCARTY. )

CASE.

Be it remembered, that on the trial of the above entitled cause, witnesses
were called in behalf of the plaintiff, by whom it was proved that the con-
tractors engaged in the construction of defendants rail road, entered upon
the enclosed parts of Plaintiff’s farm where the line of said road was located
for the purpose of constructing said road during the month of August, 1856.
That they took the fences down at the points where the line entered said
enclosure, and left them down during most of the time they were doing said
work, or if they put them up it was done in a very negligent and careless
manner. That the fences around said enclosure were also thrown and taken
down at other points by men engaged in said work, and that in consequence
of the said taking down of said fences the crops growing within said en-
closure were damaged by cattle entering said enclosure from the highways
and common lands adjoining plaintift’'s farm.

The value of the crops thus injured was variously estimated by plaintiff’s
witnesses, at from three to four hundred dollars. It was also proved on the
part of plaintiff that during the latter part of the time the company was
running a construction train over its road, and that hogs went into the field
over the cattle-guards.

On the part of the defendant it was proved that the work of constructing
the entire length of said road from Chicago to Janesville, was let to Page &
Co., contractors, and that said damage was occasioned by the carelessness

and negligence of the men i the employ of Page & Co., who were engaged

in constructing the road for the company.

It was also proved on the part of plaintiff that no cattle-guards were con-
structed at the points where said line entered said enclosure; and that said
cattle also entered for want of said cattle-guards.

This being ali the evidence in the case. The court at request of plaintiff
mstructed the jury as follows :

Ist. If the Jury believe from the evidence that during the time alleged
in the plaintiff’s declaration the defnndants were engaged in constructing
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the Chicago, St. Paul & Fond du Lac Rail Road, over and across the close
and farm of said plaintiff, and that during that time they took down and
left down the fences around said close and farm, and negligently and care-
lessly suffered them to remain down, and that through their negligence and
carelessness in so doing. they suffered hogs, cattle and other animals to es-
rape from the common lands and highways into and upon the lands and close
mentioned in the plaintifi”s declaration, and destroy the crops, to wit: corn,
wheat, oats and potatoes, then growing, belonging to the plaintiff then the
the law is for the plaintiff, and 1
he has proved he sustained in consequence of such acts of the defendants

ie 1s entitled to recover whatever damages

not exceeding the amount claimed.

2d. That if' the jury believe from the evidence that during the time al-
leged in the plaintiff’s declaration, the defendants were constructing and run-
ning their rail road over and across the lands of the plaintiff, mentioned in
the declaration, and that during that time they negligently and carelessly
omitted to put in and maintain sufficient and necessary cattle-guards, where-
by cattle and hogs were suffered to escape over and through such cattle-
guards, into and upon the cloze and lands of plaintift’ and destroy the crops
then growing, then the law is for the plaintiff, and he is entitled to recover
whatever the jury believe the damage is proved to be in consequence of
such negligence of the defendants, not exceeding the amount elaimed.

On the part of the defendant the following instruction was asked, and re-
fused by the court:

If the jury believe that Page and others were the contractors for the con-
struction of the rail road over the lands of the plaintiff and that the dama-
ges complained of in this case resulted from the negligence of said Page &
Co., and that the Rail Road Company had no knowledge of such acts of
negligence, then the law is for the defendant.

The defendant excepted to the giving of said instructions on the part of
plaintiff, and to the refusal of the court to give the instruction asked by the
defendant.

The jury found a verdict for plaintifi, and assessed his damages at $365.

Defendant moved for a new trial and in arrest of judgement.

The said motions were over-ruled by the court, and judgement given for
the plaintiff’ on the verdict. To which defendant excepted.



i o ~
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ASSIGNMENT OF ERRORS.

Defendant brings the cause to this court and assigns the following errors:

1st. The-€ircuit Court-erred-intrying the-ease when no issue was joined
between the parties.

-2d.  The Court erred in giving the instructions asked by plaintiff.
2d. The Court erred in refusing the instruction asked by defendant.

3d. The Court erred in over-ruling defendants motion for a new trial.

4th. The Court erred in over-ruling defendants motion in arrest of judge-
ment.

oth. The Record is in other respects informal and erroneous.
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