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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

CITY OF CHICAGO, |
vSs.
ROSENFELD & ROSENBERG, §
CITY OF CHICAGO,
vs.
L. D. TIURD.

STATEMENT OF CASE.

Tris was a special proceeding on the part of the city of Chi-
cago, to collect an assessment which had been levied for filling,
walling and paving Dearborn street, from the south line of Ran-
dolph street, to the north line of Madison street. The record
shows that the city collector made a report to the Superior Court
of the city of Chicago, at a special term of the Court, begun
and holden on the 26th day of January, 1860.

The report is in the usual form, and contains a mnotice with
certificate of publications which was published by said collector,
notifying all persons who should not pay their taxes and assess-
ments, that he should apply on the said 26th day of January, for
a judgement against their lands.

Judgment of Court.

The bill of exceptions shows that when the case came on to be

heard, Rosenfeld and Rosenberg, in behalf of themsclves,
interposed the following objections.

Ist. The application is based upon, a supposed assessment
shown in the following sheets attached, which is a true copy, and
in which there was no reference of the subject of improving this
street to a committee to prepare and report a plan for filling,
curbing and paving thereof; nor was any plan agreed on by any
committee, nor was any plan reported by any committee, nor
was any plan of the same ever made or submitted to the Com-
mon Council, or adopted by it.

2. The order of the Common Counecil of the 23d of May, 1859,
airecting the sum of S18,094.68 to be assessed on the real estate
of the city of Chicago, deemed benefitted by the improvement,
&e., in accordance with estimates and specifications herewith
submitted, was made by the Common Council without any esti-
mate and specifications being made or submitted, adopted or
agreed upon for said improvement.  The whole work on said
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assessment, part under private contract and part without any
agreement with the city or city authorities. And the party
therefore claims that they are void.

3d. The Common Council have no jurisdiction, power or au-
thority to make assessments to pay for improvements made un-
der private contracts, or made without contracts; nor to enter
into contracts to make such improvements before 50 per cent. of
the amonut of their cost shall have been collected, according to
Sec. 5 of Amended Charter, page 4, and sec. 15 and 16 of City
Ordinance, Municipal Code, page 162.

4. Defendants state that they are prior mortagees of the premi-
ses hereinafter mentioned for the purchase money ; and the paving,
dc., done opposite the lot, 76 feet of lot 5, block 58, was set down to
D. and . H. Kwight, done under a contract, therefore, between
Henry Knight, the mortgagor, and said De Golyer, and not other-
wise.

That the work was all done before the order of 23 May, 1859,
and without any contract or liability therefor on the part of the
city.

5th. Respondents object, because costs of superintending and
engineering, &c., are included in the assessment.

6th. The Court had no power or authority to call or hold a
special term for any purpose whatever.

Tth. The commissioners by whom said assessment was made
were not frecholders.

On the case being called, the city of Chicago—the plaintiff—
produced the following stipulation: I, Henry Knight, of the
‘“city of Chicago, do hereby authorize and empower the city of
“ Chicago, to enter a judgment against the following piece or
‘“ parcel of land owned by, and described as follows: 76 feet of
“ ground fronting on Dearborn street, commencing 23 feet and
““ eight inches south of Calhoun place, (formerly known as the
“alley,) in block 58, original town of Chicago, for the full
“amount of the assessment and costs, which assessment has been
*‘levied upon said above described property, owned by me, for
“walling, filling, and paving with block stone, Dearborn street,
““in the city of Chicago, from Randolph street to Madison street,
‘“and upon which said above described property the said city
*“ of Chicago has given notice that it will apply for judgment
‘“ to pay said assessment, on the 26th of January, 1860, in the
“ Superior Court of the city of Chicago ; meaning and intending
“hereby to confer a judgment npon said assessment, and upon
“said property, for the full amount of the assessment so levied
“npon said property, and the costs incident to said assessment,
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Signed, HENRY KNIGHTS.”

And then asked for judgment against said lots, in accordance
with the terms and provisions of said stipulation. But the Court
refused to enter a judgment against said lots; to which ruling
of the Court the said plaintiff then and there excepted.

The defendant then offered in evidence a certain deed of
mortgage made by Henry Knights and wife, on the 15th day of
July, 1859, acknowledged on the 25th of July, 1859, and record-
ed on the 26th day of July, 1859, which mortgaged the undivid-
ed half of the premises in question, described in the stipulation
of Knights, and which was made to secure the sum of $17,000
and interest, and is still in full force. The objectors also offered
in evidence an agreement between the objectors and said Knights,
that he would employ counsel and defend, and in case of his fail-
ure to do so, they should be at liberty to defend against said as-
sessment at the expense of Knights.

This evidence was objected to; but the objection was over-
ruled, and plaintiff excepted.

Stephen De Golyer was then called as a witness, who testified
that that the work was done before the assessment had been
levied, and was done by a contract with the owners of property
fronting on the street, and Stuart and McMahon. He was then
asked if he had the contract, and he said he had a contract made
by various parties, with Stuart and McMahon. He was then
asked to produce it, to which the plaintiffs objected; but the
objection was overruled, and exception taken by plaintiff.

The contract was then produced, and appeared to be a propo-
sition to do the work ; made Stuart and McMahon on the one part
and acceptance on the part of certain parties, and authorized by
N. S. Bouton, Superintendent of Public Works.

On cross examination, the witness stated that the stipulation
mentioned was signed by Henry Knights and that he authori-
zed the entering of a judgemnt for the amount of the assess-
ment.

The Court rendered a judgment against the undivided half of
the lots in question, to the rendering of which judgment the
plaintiff then and there objected. The above were all of the
proceedings in this case so far as Rosenfeld and Rosenberg were
concerned. After this judgment had been rendered, and on the
next day, one Luther D. Hurd filed a motion to set aside the
judgment rendered against the premises in question ; which mo-
tion was based upon the affidavit of one Dauniel C. Ferguson,
who testified that he was the agent of Luther D. ITurd, in the
management of his property; that said Hurd held a mortgage
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17,18 to make, or have made, a defence against the application for

judgment in the case; that said premises had been mortgaged

by Henry Knights to secure the sum of $4,000; and that there

was a prior mortgage on the property. Affiant further stated

that he applied to Knights to defend against the assessment ; that

said Knights promised him, Ferguson, that he would employ

counsel and resist application for judgment. The deponent further

stated that he understood and believed that the interest of said

Hurd was included in the objections of Rosenfeld and Rosen-

berg, and did not know the contrary until the 2d inst., when he

learned, greatly to his surprise, that no defence had been made;

that said Knights had deceived him, &c. Said deponent further
stated that he believed that Hurd had a good defence, &c.

Upon this affidavit being filed, the Court set aside the judg-
ment which had been rendered on the undivided one-half of the
lot in question, and permitted Hurd to file objections. The ob-
jections set out that Hurd is the mortgagee of an undivided half
of the premises hereinafter mentioned, and the paving, &c., done
opposite the'40 feet S. and adjoining N. 23 2-3 ft., and the 36 ft. N.
adjoining S. 63 ft. in lot 5, block 58, was done under a contract be-
tween IL. Knights, the mortgagor, and said De Golyer and others,
and not otherwise. The other objections are identical with those
filed by Rosenfeld and Rosenberg ; and on the case being called
for trial, the same testimony precisely was introduced in the case
as was introduced in the case of Rosenfeld and Rosenberg, with
the additional testimony of a trust deed made by Henry Knights
and wife, to L. D. Hurd, dated 24th day of June, 1859, ac-
knowledged on the same, and duly recorded on June 30th, and
is upon the undivided half of the premises described on the
stipulation of Knights with the City of Chicago.

It is stipulated between the parties, that the bill of exceptions
in the case of Hurd may be inserted in, and become a part of the
record in the case of Rosenfeld and Rosenberg, and the two
csses be taken up together and argued as one case, and the Court
may decide in the one case whatever shall be just and right
severally as to cach.

The plaintiff assigns the following errors:

1st. The Court erred in both of the above cases, in permitting
the defendants, who were mortgagees, and had no other interest
in the property in question or on the assessment, to come in and
defend in the cases.

2d. The Court erred in not rendering judgment in favor of
the City, in accordance with the terms and provisions of the
agreement made and entered into between Henry Knights and
the City of Chicago; said Henry Knights being the owner of the
property. 4
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3d. The Court crred in rendering a judgment for the defen:
dants Rosenfeld and Rosenberg, and against the City of Chicago.

4th. The Court erred in setting aside the judgment which it
rendered against the undivided half of the premises in question,
at the instance of Hurd.

5th. The Court erred in permitting Hurd to come in and de:

fend in the case, he being merely a mortgagee.

6th. The Court erred in permitting the defendants in both of
the above cases to introduce, in evidence, the mortgages made
by Feary Knigh’s and wife to them.

7th. General error assigned.

E. ANTHONY,
Att'y for Plaintiff in Evrror

T
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IN THE SUPREME COURT,

Third Grand Division.

APRIL TERM, A. D. 1860.

THE CITY OF CHICAGO,

Plaintyff in Error,

V8. E

ROSENFELD & ROSENBERG,
Defendants i Error.

POINTS OF PLAINTIFF IN ERROR.

.

IES

Tt is admitted, in this case, that Henry Knights was the owner
in fee of the property in question upon which the assessment was
levied. The City was the plaintiff in the case and Knights de-
fendant. Knights gave the City a stipulation, that it might take
judgment for the amount of the assessment. Rosenfeld & Ros-
enberg being morgagees of the undivided half of the premises,
claimed the right to come in and defend. This was objected to,
but the Court overruled the objection, and let them in.

The question, in #kis case is, whether under section 43 of the
amended charter of the City of Chicago, the mortgagees had any
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such right. I claim that, under the circumstances, they had not.
Because, 1st. Knights was the owner of the property, and had a
right to make such a bargain in regard to his land as he pleased ;
and that the defendants were not in such a position as they could
interfere. A mortgage is nothing hut a security for debt; it con-
veys no title to the property, and the interest of the mortgagee is

a mere chattel interest.

27 Barb. 505.
3 Denio, 232.
3 Barb. 305.
2 Barb. ch. 135.

It does not appear, by the evidence, that the security of the
morgagees would be lessened, in the least, by the judgment ; and,
in accordance with the above views, the Court erred in refusing to
render a judgment upon the whole premises of Knights’ in accord-
ance with the stipulation.

II.

CITY OF CEHICAGO, }

VS.

.. D. HURD.

L. D. Hurd was a mortgagee, also, of an undivided half of the
premises in question, at the time when the case of Rosenfeld & Ros-
enberg was called for trial and was tried. Hurd had not entered his
appearance in the case at all. But after a judgment had been en-
terred up against the undivided half, then one D. C. Ferguson
comes in and files an affidavit showing /s utter neglect to appear
and defend the matter, and throwing the blame on Knights, asks of
the Court to set aside the judgment and let him come and defend.
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The Court did this ; and his case was tried and a judgment ren-

dered for defendants

Under the forty-third section of the amended charter, which
provides that, when the case is called, ““if no defence be made,
tha said Court sha/l pronounce judgment against the said several
lots and lands,” &c. I contend that the Court erred ; and whether
the assessment was void or not, made no difference, the Court had
Jurisdiction of the cause, and having jurisdiction legally entered
up a judgment ; and the reasons assigned, for setting that judg-
ment aside, were wholly inadequate, and the Court erred in so
doing. Therefore, the judgment in this case ought to be reversed.

E. ANTHONY,
Attorney for Plaintyf in Error.
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STATE OF ILLINOIS, SUPREME COURT,

THIRD GRAND DIVISION.

APRIL TERM, 1860.

CITY OF CHICAGO,
vS.
ROSENFELD & ROSENBERG, |
CITY OF CHICAGO,
8.
L. D. HURD.

STATEMENT OF CASE.

Tris was a special proceeding on the part of the city of Chi-
cago, to collect an assessment which had been levied for filling,
walling and paving Dearborn street, from the south line of Ran-
dolph street, to the north line of Madison street. The record
shows that the city collector made a report to the Superior Court
of the city of Chicago, at a special term of the Court, begun
and holden on the 26th day of January, 1860.

The report is in the usual form, and contains a notice with
certificate of publications which was published by said collector,
notifying all persons who should not pay their taxes and assess-
ments, that he should apply on the said 26th day of January, for
a judgement against their lands.

Judgment of Court.

The bill of exceptions shows that when the case came on to be

heard, Rosenfeld and Rosenberg, in behalf of themselves,
interposed the following objections.

Ist. The application is based upon a supposed assessment
shown in the following sheets attached, which is a true copy, and
in which there was no reference of the subject of improving this
street to a committee to prepare and report a plan for filling,
curbing and paving thereof; nor was any plan agreed on by any
committee, nor was any plan reported by any committee, nor
was any plan of the same ever made or submitted to the Com-
mon Council, or adopted by it.

2. The order of the Common Council of the 23d of May, 1859,
directing the sum of $18,094.68 to be assessed on the real estate
of the city of Chicago, deemed benefitted by the improvement,
&e., in accordance with estimates and specifications herewith
submitted, was made by the Common Council without any esti-
mate and specifications being made or submitted, adopted or
agreed upon for said improvement. The whole work on said
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assessment, part under private contract and part without any
agreement with the city or city authorities. And the party
therefore claims that they are void.

3d. The Common Council have no jurisdiction, power or au-
thority to make assessments to pay for improvements made un-
der private contracts, or made without contracts; nor to enter
into contracts to make such improvements before 50 per cent. of
the amonut of their cost shall have been collected, according to
Sec. 5 of Amended Charter, page 4, and sec. 15 and 16 of City
Ordinance, Municipal Code, page 162.

4. Defendants state that they are prior mortagees of the premi-
ses hereinafter mentioned for the purchase money ; and the paving,
dc., done opposite the lot, 6 _feet of lot 5, block 58, was set down to
D. and H. Knight, done under a contract, therefore, between
Henry Knight, the mortgagor, and said De Golyer, and not other-
wise.

That the work was all done before the order of 23 May, 1859,
and without any contract or liability therefor on the part of the
city.

5th. Respondents object, because costs of superintending and

engineering, &c., arcincluded in the assessment.

6th. The Court had no power or authority to call or hold a
speeial term for any purpose whatever.

Tth. The commissioners by whom said assessment was made
were not freeholders.

On the case being called, the city of Chicago—the plaintiffi—
produced the following stipulation: I, Henry Knight, of the
“city of Chicago, do hereby authorize and empower the city of
‘ Chicago, to enter a judgment against the following piece or
*“ parcel of land owned by, and described as follows: 76 feet of
“ ground fronting on Dearborn street, commencing 23 feet and
‘“ eight inches south of Calhoun place, (formerly known as the
‘“alley,) in block 38, original town of Chicago, for the full
“amount of the assessment and costs, which assessment has been
‘‘levied upon said above described property, owned by me, for
“ walling, filling, and paving with block stone, Dearborn street,
*“in the city of Chieago, from Randolph street to Madison street,
‘ and upon which said above described property the said city
**of Chicago has given notice that it will apply for judgment
“ to pay said assessment, on the 26th of January, 1860, in the
* Superior Court of the city of Chicago ; meaning and intending
“hereby to confer a judgment upon said assessment, and upon
*said property, for the full amount of the assessment so levied
* upon said property, and the costs incident to said assessment,
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Signed, HENRY KNIGHTS.”

And then asked for judgment against said lots, in accordance
with the terms and provisions of said stipulation. But the Court
refused to enter a judgment against said lots; to which ruling
of the Court the said plaintiff then and there excepted.

The defendant then offered in evidence a certain deed of
mortgage made by Henry Knights and wife, on the 15th day of
July, 1859, acknowledged on the 25th of July, 1859, and record-
ed on the 26th day of July, 1859, which mortgaged the undivid-
ed half of the premises in question, described in the stipulation
of Knights, and which was made to secure the sum of $17,000
and interest, and is still in full force. The objectors also offered
in evidence an agreement between the objectors and said Knights,
that he would employ counsel and defend, and in case of his fail-
ure to do so, they should be at liberty to defend against said as-
sessment at the expense of Knights,

This evidence was objected to; but the objection was over-
ruled, and plaintiff excepted.

Stephen De Golyer was then called as a witness, who testified
that that the work was done before the assessment had been
levied, and was done by a contract with the owners of property
fronting on the street, and Stuart and McMahon. He was then
asked if he had the contract, and he said he had a contract made
by various parties, with Stuart and McMahon. Ile was then
asked to produce if, to which the plaintiffs objected; but the
objection was overruled, and exception taken by plaintiff,

The contract was then produced, and appeared to be a propo-
sition to do the work ; made Stuart and McMahon on the one part
and acceptance on the part of certain parties, and authorized by
N. 8. Bouton, Superintendent of Public Works.

On cross examination, the witness stated that the stipulation
mentioned was signed by Henry Knights and that he authori-
zed the entering of a judgemnt for the amount of the assess-
ment.

The Court rendered a judgment against the undivided half of
the lots in question, to the rendering of which judgment the
plaintiff then and there objected. The above were all of the
proceedings in this case so far as Rosenfeld and Rosenberg were
concerned. After this judgment had been rendered, and on the
next day, one Luther D. Hurd filed a motion to set aside the
judgment rendered against the premises in question ; which mo-
tion was based upon the affidavit of one Daniel C. Ferguson,
who testified that he was the agent of Luther D. ITurd, in the
management of his property; that said Hurd held a mortgage
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Page of Rec.0n the undivided half of lot 5, block 58 ; that he fully intended
17,18 to make, or have made, a defence against the application for
judgment in the case; that said premises had been mortgaged

by Henry Knights to secure the sum of $4,000; and that there

was a prior mortgage on the property. Affiant further stated

that he applied to Knights to defend against the assessment ; that

said Knights promised him, Ferguson, that he would employ
counsel and resist application for judgment. The deponent further
stated that he understood and believed that the interest of said
Hurd was included in the objections of Rosenfeld and Rosen-
berg, and did not know the contrary until the 2d inst., when he
learned, greatly to his surprise, that no defence had been made;

that said Knights had deceived him, &c. Said deponent further
stated that he believed that Hurd had a good defence, &c. '

Upon this affidavit being filed, the Court set aside the judg-
ment which had been rendered on the undivided one-half of the
lot in question, and permitted Hurd to file objections. The ob-
Jjections set out that Hurd is the mortgagee of an undivided half
of the premises hereinafter mentioned, and the paving, &c., done
opposite the 40 feet S. and adjoining N. 23 2-3 ft., and the 36 ft. N.
adjoining S. 63 ft. inlot 5, block 58, was dove under a contract be-
tween H. Knights, the mortgagor, and said De Golyer and others,
and not otherwise. The other objections are identical with those
filed by Rosenfeld and Rosenberg ; and on the case being called
for trial, the same testimony precisely was introduced in the case
as was introduced in the case of Rosenfeld and Rosenberg, with
the additional testimony of a trust deed made by Henry Knights
and wife, to L. D. Hurd, dated 24th day of June, 1859, ac-
knowledged on the same, and duly recorded on June 30th, and
is upon the undivided half of the premises described on the
stipulation of Knights with the City of Chicago.

It is stipulated between the partics, that the bill of exceptions
in the case of Hurd may be inserted in, and become a part of the
record in the case of Rosenfeld aud Rosenberg, and the two
csses be taken up together and argued as one case, and the Court
may decide in the one case whatever shall be just and right
severally as to each.

The plaintiff assigns the following errors:

Ist. The Court erred in both of the above cases, in permitting
the defendants, who were mortgagees, and had no other interest
in the property in question or on the assessment, to come in and
defend in the cases.

2d. The Court erred in not rendering judgment in favor of
the City, in accordance with the terms and provisions of the
agreement made and entered into between Ienry Knights and
the City of Chicago; said Henry Knights being the owner of the
property.
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3d. The Court erred in rendering a judgment for the defens
tlants Rosenfeld and Rosenberg, and against the City of Chicago.
4th. The Court erred in setting aside the judgment which it

rendered against the undivided half of the premises in question,
at the instance of Hurd.

5th. The Court erred in permitting Hurd to come in and de-
fend in the case, he being merely a mortgagee.

6th. The Court erred in permitting the defendants in both of
the above cases to introduce, in evidence, the mortgages made
by I'eary Knigh's and wife to them:.

Tth. General error assigned.

E. ANTHONY,
Att'y for Plaintiff in Ervor:
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