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Frinted by Beacn & BARNARD, 14 Sonth Clark 8t. Chicago.

SUPREME COURT OF ILLINOLS,

THIRD GRAND DIVISION,
APRIL TERM, A. D. 1862.

JANE FRANCISCO, LOUISA FRAN-
CISCO, HANNAH A. TURPENING,
PETER E. TURPENING, AND
STEPHEN PRESSON, PeriTION FOR PARTITION

vs,

SAMUEL A. HENDRICKS, Axp
ADELIA A. HENDRICKS.X
f/q///j—’f /,l/;//-,

ERROR FROM MERCER.

/ Proceedings had before the Honorable Joux S. Troursox, Judge of
the Tenth Judicial Circuit, in chancery sitting.

ABSTRACT.

Complainants filed their petition with Clerk of Circuit Court of Mercer
County, February 6th, 1856, for the March Term of said Court. Sum-
mons was issued against all the above name defendants, but Stephen
Presson, and returned served (March Term ).

At the March Term of said Court, leave was granted by the Court to
amend the petition, and cause continued to the next term.




September 8d, 1856, amended petition was filed, which is, in substance,
as follows :

Abstract of the Amended Petition.

Petitioners, Samuel A. Hendricks and Adelia A. Hendricks his wite, of

/Z Mercer county, Illinois, represent, in their Amended Bill: That your pe-

titioners, together with Jane Francisco, louisa Francisco, Peter E. Tur-

pening and Hannah A. Turpening, are the owners in fee simple of the

following described lands, viz: Three acres off the south side of the N.

W. qr. of section 14, forty acres the N. W. qr. of the S. E. qr. section

10, and eighty acres the N. bt. of S. W. qr. of section 14, all in township

13 north, range 4 west, in said Mercer county. That all of said persons

interested in said lands, derived their title through William Francisco,

late of said county, now deceased, who at the time of his death occupied

and used said land as his farm ; that he died about three years ago, leav-

ing a widow name Jane Francisco, one of the defendants, and four chil-

dren, who were his only children and heirs—three girls and one boy—

~————names,.Solomon B. Francisco, Mannah A. Turpening married to Peter

E. Turpening, Harriet Presson married to Stephen Presson, and Adelia

Ann Hendricks married to Samuel A. Hendricks; that the above named

widow and children were, and are, the only heirs at Jaw of said William
Francisco.

That Harriet Presson died about two years ago, childless and intestate ;
that during her lifetime she had one child by her husband, Stephen Pres-
son, alive, and capable of inheriting her estate, which afterwards died
before her death.

That Solomon B. Francisco died about one year ago childless and in-
(5 testate, leaving a widow, said Louisa Francisco.

That by purchase, the said Solomon B. Francisco became the owner in
fee of the interests in said estate of William Irancisco, which the said
Peter E. Turpening and Hannah A. Turpening, and your petitioners,
had in said land, described by descent through the said Hannah A. Tur-
pening and Adelia A. Ilendricks, and died seized in fee of said interests.

That after the death of said Solomon B. Francisco, said Louisa Fran-

cisco beeame, and now is, the owner in fee by purchase from Stephen
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Presson, of the interest and claim in and to said land of the said Stephen

Presson.

That the following seven deeds, constitute the evidences of the title of
the said William Francisco to the first above named tract of land, viz :

No. 1. John S. Thompson, Commissioner of the estate of Thomas
Willett, appointed to sell the same, to William Francisco.
/ 4 5 Robert A. Bane to Thomas Willett.
& William J. Turner to Robert A. Bane.
Lewis Barney to William J. Turner.
William Stansbury to Lewis Barney.
John Myenheifer to William Stansbury.
United States to John Myenheifer.

ik

113

S

That the following eight deeds, constitute the evidences of the title of
the said William Francisco to the second above described tract of land:

No.1. John S. Thompson (commissioner as atoresaid ) to William

Twannionn

v e

&

C. F. Moulton and others to Lamb & Dunlap.
Gossler & Parton to C. F. Moulton and others.
James F. Bunnell to Gossler & Parton.

John Lamb to James F. Bunnell.

T. H. Hathaway to John Lamb.

United States to T. H. Hathaway.

ol

ol

PSP

13

That the following described deeds constitute the evidences of title of
William Francisco deceased, to the third and last above described tracts
of land:

v No. 1. John S. Thompson (commissioner as aforesaid) to William
4 Francisco. :
« 2. Robert A. Bane to Thomas Willett.
“ 3. Joseph Duncan to Robert A. Bane.

11

Mary Prout to Joseph Duncan.

Willinmn Prout and others, heirs of Jonathan Prout, to Mary
Prout.

. John Folio to Jonathan Prout.

United States to John Iolio,

oo

13

113

o

Lamb & Dunlap to Thomas AW G A s D T s
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That the dates of said deeds are unknown to petitioners ; do not know
that said deeds are recorded in this State ; that at the time of filing the
original bill in this case, did not know in whose possession said deeds
were, nor where they could obtain copies of the same, therefore did not
file said deeds as exhibits in this case.

That on the 2d of April, 1856, petitioners were informed, for the first
time, that the said deeds, or part of them, which were in possession of
William Francisco, were in possession of said Jane Francisco; the peti-
tioners notified her that they wished said deeds to be used as exhibits in
this case, but she declined to produce said deeds in court, or to deliver
them to your petitioners for exhibits and evidence. Petitioners do not
know where said deeds are to be found, &ec.

Petitioners further show, that they are the owners in fee simple of a
large part of said lands, which interest is now undivided ; that said tracts
of land being supposed to be divided into 400 equal parts or shares, for
the purpose of showing the rights of the different persons interested.

Petitioners are the owners in fee of forty-one of said parts; Peter E.
Turpening and Hannah A. Turpening owners of forty-one of said parts ;
Jane rancisco is the owner in fee of eighty-two of said parts, and Louisa
Francisco is the owner in fee of two hundred and thirty-six of said parts.

TFurther show, that the interest of all of said parties is subject to the
right of dower of the said Jane Francisco, widow of William Francisco.
And that subject to the'dower therein of the said Jane, Louisa Francisco
is entitled to be endowed, as widow of Solomon B. Francisco, in all of
said lands of which the said Solomon was seized, as of an estate of in-
heritance in his lifetime, viz: 31-400ths of said land, and by lease, pur-
chase and release from Stephen Presson, to an estate for life in an equal
undivided one-third of 10-400ths of said lands, and also to an estate for
life in an equal undivided one-third of 31-400ths of said land, to which
two last named estates the said Stephen Presson was entitled, as tenant
by courtesy, as the husband of Harriet Presson deceased.

Further show, that the said defendants, and especially the said Jane,
have no other valid claim or title to said land than is set forth in this bill ;
that she resided with her husband upon, and now remains as his widow
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and has so resided ever since his death upon said lands, and now living
in farm house upon them.

That as petitioners are informed, she has received the rents and profits
of said lands ever since the death of William Francisco her husband ;
that those rents and profits have been large, but can’t state the amount.

That said Jane was in favor of partition two months ago, but now op-
poses partition, as we are informed, only for the purpose of receiving the
rents and profits of the premises, &c.

Petitioners show, that said premises are rapidly deteriorating in value
as to improvements ; that by neglect, carelessness and waste of said widow,
the house and out buildings, and fence, are out ot repair and rapidly be-
coming valueless, to the great injury of the interests of petitioners and
other owners of said lands.

That no other person, or persons, other than those herein mentioned,

Taea vnge Snbmnnt S e $8lA da, any past af a0 d Tandas

That the second tract above mentioned, said widow traudulently sets
up a title, purchased while she occupied the farm as the widow of her
husband, to which the said tract constituted the timber land ; that this is
not the title to said land, but that William Francisco died seized of the
genuine title; that she is not entitled to set up said title, in case it was
the genuine title to said land, against her tenants in common.

Petitioners have not in their possession, and are unable to set out the
deeds which constitute this fraudulent title, they being in pussession of
said Jane.

That they cannot set ont and make cxhibit of any of the other con-
tracts and conveyances, not in the chain of title to William Francisco set
out in this bill, as the originals, or copic's ot them, are not in their cus-
tody, possession or power.

Petitioners therefore pray, that summons issue against Stephen Pres-
son, Peter E. Turpening, HHannah A. Turpening, Jane Francisco, and
Louisa Francisco, commanding them to answer this bill ; that a division
and partition of' said lands be made according to the respective rights of

—
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parties interested ; that the estate for life of the different parties entitled
thereto, be set off to them in the premises, and that in case a partition
cannot be made without prejudice to the respective owners, a sale of said

lands be ordered by the Court, and such other relief as to Court shall
seem proper.

/ Petitioners file herewith, as exhibits, the originals of deeds numbers

7 2, 8 and 7 of the first tract above described ; also numbers 2, 7 and 8 of
the second tract above described ; also, numbers 2, 3, 6 and 7 of the last
tract described, and also copies of all the other deeds above mentioned,
except deed number four of the first tract above described.

Bill sworn to by Samuel Hendricks.

At September term of said Court, on September 5th, 1856, defendants
__not appearing, bill taken as confessed, and cause referred to Master to
/ 9 take proof, and to report to this term of court. Same day, Isaac N.

TV LTV s O AT b St ST L ORI O R e S L DS

I hereby report, in the above entitled case, the evidence hereto an-
nexed, marked * Exhibit A,” and refer to the documents and papers

/ )g' on file in this case.

And as the conclusions derived by him, from the above evidence, the
Master begs leave to report that the ditferent allegations in the bill of
complaint, are fully proved by said evidence.

That William Francisco died on the 4th November, 1852, seized in fee
of before described land, leaving persuns (before named) his children
and heirs at law and widow (before named). That Harriet Presson mar-
ried Stephen Presson, had one child born alive, and she, Harriet Presson,

died on or about .... day of .... 1854, childless, leaving her husband
surviving her. That 8. B. Francisco married with Louisa Francisco, and
died on or about the....day of....1854, leaving no children, his said

wife surviving him—his death occurring after that ot Harriet Presson.
That said ITannah Turpening married with P. E. Turpening. That Ade-
lia A. Hendricks married with S. Hendricks ( complainants ).

That Louisa Francisco is seized in fee and entitled to have set off to
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her, 236-400ths of said lands; that P. E. Turpening and his wife are
seized in tee and entitled to have set off to them, 41-400ths of said lands
that S. A. Hendricks and his wite are seized in fee and entitled to have
set off to them 41-400ths of said lands. That said Jane Francisco is en-
titled to have set off to her, as her dower, a life estate in one-third of said
lands; that Louisa Francisco is entitled to have set off to her, as her
dower, a life estate in one-third part of 31-400ths of said lands, and that
Louisa Francisco is entitled to have set off to her, a life estate during the
life of S. Presson, obtained by her from Stephen Presson, as tenant by
courtesy, in 131-400ths of said lands. ‘
All of which is respectfully submitted, &e.

( Signed by the Master).

“EXHIBIT A.”---Abstract.
O. C. Richardson,

Sworn and says: Ie knew William Francisco, the father of S. B.

“Trancisco, A.-A--Hendricks; Harriet-Presson-and H: A Turpening; and

the husband of Jane Francisco; he died about November 5th, 1852,
leaving said children, his only heirs at Jaw, and his widow, Jane Francisco.
He occupied said lands (described in bill ) as his farm from Spring of
1851 to his death ; he bought said land in Fall of 1850, of Daniel Ham-
mock, who occupied it from March, 1844 to 1851, when he gave up pos-
scssion to William Francisco. Hammock bought the land of Thomas
Willet, and took a bond for it in 1844 ; this bond he assigned to Willian
Francisco in 1850. On this bond he obtained a deed by suit in chancery
(which bond is in papers in that case in this court). Louisa Francisco
is the widow of S. B. Francisco; he died in 1854, intestate, leaving no
children. Harriet Presson married with Stephen Presson, and had one
child by him born alive, and died leaving no children, husband still sur-
viving. H. A. Turpening married with P. E. Turpening, and Adelia
Hendricks married with S. A. Hendricks.

( Subseribed and. sworn. to before the Master).

September Term, 1856, the following

Deecree was made : ( Decree copied in full )
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September Term, A. D. 1856.

And now, at this term of said Court, this case coming on to be heard,
and the said Jane Francisco, Peter E. Turpening, Ilannah A. Turpening,
being three times severally called, made default and came not, and Stephen
Presson and Louisa Francisco appearing by their attorney, George I. Hard-
ing, and none of said defendants making answer to said bill but making
default, and the said case having been referred to the Master in Chancery,
and the said Master having reported the evidence and his conclusions
therefrom to this Court, from which it appears that he holds the allega-
tions in the said complainant’s bill to be fully proved. It is, therefore,
by this Court, ordered, adjudged and decreed, that partition shall be
made of of the lands described in said Dbill, to-wit, (same as before de-
scribed). That Orla C. Richardson, Samuel Miller and Harvey S. Suiter,
be appointed commissioners, fairly and impartially to make partition
of said lands in accordance with the judgment of this Court, if the same
can be done consistently with the interest of the estate aforesaid, and re-
port their proceedings to this Count, setting forth the division made by

tharma, 3 snada, and 3 sk, b oot b o Oeiviit Jaiid 222 Siliens coveaaacd Lo

made consistently with the interest of the said estate, during this or the

next leading térn of this Court.

The Court further hereby declares, that Adelia A. Hendricks, and her
husband Samuel A. Héndricks, in her right, are the owners in fee of
41-400ths of said lands; Peter E. Turpening in right of his wife, Han-
nah A. Turpening, are the owners in fee of 41-400ths of said lands;;
that Jane Francisco is the owner in fee of 82-400ths of said lands, and
Louisa I'rancisco is the owner in fee of 236-400ths of said lands. That
the interest of all of said parrties said above, to be owned by them in fee,
is subject to the right of dower of the said Jane Francisco, and that said
Jane is entitled to have set off' to her life estate in one-third of said land,
and that Louisa is entitled to a life estate in one-quarter of said land du-
ring the life of' Stephen Presson, ond also to a life estate in an equal un-
divided third part of 31-400ths of said land during the life of Stephen
Presson, and also to a less estate in one-third of 81-40ths of said land

during her life.

( Signed by ) JOHN 8. THOMPSON.
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On the 6th day of September, of said term 1856, the commissioners
appointed by the Court to make partition of said lands, reported that said
lands were so situated, that no division could be made without prejudice
to the proprietors. And asked to be discharged, &c.

And on the same day, the Court appointed O. C. Richardson Special
Master to sell said lands on the following terms, to-wit: one half of the
purchase money to be paid in hand, and the residue in one year with in-
terest. To be sold at public vendue, at the door of the court house in
said county. Commissioner to publish notice of sale, (terms, &c.) four
weeks successively, in nearest paper; last publication to be four weeks
before sale, and to report his proceedings at next term of said Court, &c.

( Decree signed by the Judge).

At the March term of said Court, 1857, fourth day of ‘the term, the
commissioner reported as follows, to-wit ;

( Copy of the published notice of sale, in accordance with decree ).

That he made sale of the three acre tract and said eighty acre tract to
Seth Gates, (highest bidder) for $2050; and the forty acre tract to said
Seth Gates for $900 (the highest bid). That said Gates paid down the
sum of $1475, the amount to be paid down by the terms of the sale, and
gave his promissory note for the residue, one year after date, with
interest.

That he duly conveyed said land to Gates by deed, (shown to the
court ) taking back a mortgage and note, all of which he brings into
Jourt (subjeet to the order of the court).

At the August term of said Court, 1857, the Court decreed as follows,
to-wit: Confirming the proceedings of the Special Master as to said sale,
(deed, &c.) title in fee confirmed in Seth Gates.

That the age of said Jane (widow) is 60 years, and of Louisa is 34
years; the sum of $800 be paid by said Richardson (special master) to
said Jane Francisco in full of her interest to said lands.
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That $100 be paid to S. A. Hendricks and his wife ; that $100 be paid
to Peter E. Turpening and his wife, and that $1950 be paid to said Lonisa
Francisco. Payménts to be made by said Richardson out of money now
received, and to be hereafter received, one half at this term of Court, and
one half within thirty days after receipt by him of the residue of the
purchase money. That 600 of the 800 dollars be paid to said Jane Fran-
cisco within thirty days from this decree. "Which payments, to said per-
sons, shall be in tull satisfaction of all their interest, &e., &e.

That the costs of this suit shall be paid by said Richardson out of said
money, &e.

H. M. WEAD,
For Plaintiffs in Error.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THEREOF, A. D. 1862.

JANE I'RANCISCO et al. 1

S, l o por Mercer
SAM’L. A. HENDRICKS ct u., and (17""’ g erodts

SETH GATES.

BRIEF, STATEMENT OF CASE, AND POINTS.
By II. M. Weap, for Plaintiff in Lrror.

This was a Bill in Chancery, filed in the Mercer Circuit Court, by
Hendricks and his wife, for the purposec of procuring a Parrrriox of the
lands described in the bill, and of mxtINcUIsuiNG the right ot dower of
Jane Francisco in said lands.

m

he amended bill, which contains the whole of the complainant’s case,
was filed on the 3d day of September, 1856. (Record, page 8.)

The bill alleges. in substance, that the petitioners, together with Jane
Francisco, Lounisa Francisco, Peter E. Turpenning, and Hannal A.
Turpenning are the owners in fee simple of said lands. That all of
said persons derived their title throngh William Francisco, who died in
the year 1852, and left a wife, Jane Francisce, as his widow, and four
children, surviving him. That by reason of certain deaths, marriages,
and conveyances, set forth in the hill, the title to the land has become
vested in four persons, all of whom are parties to the bill.  That it the
lands were divided into 400 equal parts, they would be owned in fee
simple as follows :

Petitioners would own Sy e S 41 parts.
Peter E. Turpenning and wife would own - Db 1680 L
Louisa Francisco would own =0 =S =1 O G e

Jane Francisco would own - - - - - - SO
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That the whole of said lands are subject to the dower of Jane Irau-
cisco, in one third part therof, during her lite; that she has occupied
and possessed said premises ever since the decease of her said husband ;
that a portion of said land is claimed by Jane IFrancisco, in her
own right, by virtue of a title fraudulently obtained. (Record page 13.)

The bill prays for a partition of the lands, and *that the estate for
«life of the different parties thereto be set off to them in the
“premises,” and it the lands cannot be divided, that they be sold.

e

No answer was filed to the bill, but on the 5th Sept., 1857, a default
was entered, and the bill was taken for confessed as to all the adult
defendants, and it was referred to the Master in Chancery ¢ to take the
proofs and report them to the Court.”

The Master reported the same day, that William B. I'rancisco died on
the 4th day of Nov., 1852, seised in tee of' the land, and (Record page
16) left four children and a widow, viz, Jane Francisco; and the
report further found the title in the respective persons as described in
the bill.

The Court on the same day decreed that a partition should be had;
that the title to said land was, as set forth in the bill; * and that the
whole of said land was subject to the dower of Jane Francisco.”

The Court appointed Orla C. Richardson, Samuel Miller, and Harvey
S. Senter comuuissioners to make partition of said jauds.

On the 6th Sept., 1856, the commissioners filed their report, in which
they say they took an oath before the Court—(but the oath is not set
out)—that they went on the lands and found *“them so circumstanced
“that a division thercof cannot be made without manitest prejudice to
“the proprietors of the same,” and pray to be discharged.

Thereupon the Court ordered said lands to be sold, by Orla C. Rich-
ardson, at public vendue, one-half to be paid down and the balance in
one year, with six per cent. interest.

Richardson sold two tracts of the land together, for $2,050.00, and one
tract separately for $900, making $2,950.00, to Seth Yates, who is madea
defendant in this case, and reported to the Court the time, place, and
manner of such sale.

At the March Term, A. p. 1857, the Court entered a decree confirming
such sale, a portion of which is as tolows :

¢« And the deed now shown to the Court is approved, aund the title in
“ foe to said lands, passed thereby, is hereby confirmed in Seth Yates.

“And the Court doth further order and decree, that it heing shown to
¢ the satisfaction ot the Court that the age of said Jane Francisco is 60
¢ years, and of Louisa 84 ycars, the sum ot §800 be paid by the said Orla
£ (. Richardson to the said Jane Francisceo, in tull satistaction of all her
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“interest, legal and equitable, in and to said lands.” The degree then
provides for paying the other partics, and concluded thus: “And that
“gaid payments be held and regarded as full satisfaction to the said
« parties respectively, of all their rights and interests, both legal and
« gquitable, as well those in hand and possession and existence, as those
«“inchoate and in expectancy ; and that all of said parties, so to receive
¢“gaid sums of money, are and shall ever hereafter be barred and
« estopped from setting up any claim to said lands by, through, or under
« any right or title owned or had by them at the date of this decree.

« And the Court doth further order, that the title papers of said lands
«ghall by the said Jane I'rancisco, which were in her possession, to the
gaid Seth Gates, and that she deliver up possession of the said lands
« deseribed in the amended petition in this case, which are occupied by
“]ier, to the said purchaser.”

1st. The proceedings in this case are equally erroneous whether viewed
as an application for partition, or to deprive Jane Francisco of her dower.
On its face, the bill asks for a partition of the legal estate, but the decree
robs the widow of her dower, without any notice that her dower was
demanded. It pointedly and emphatically deprives her of legal and
equitable claim, and prohibits her from ever asserting either ; it requires
ler to deliver up her title deeds and the possession of the iand.

«The statute in relation to dower, page 500, sec. 27, provides “that
«in all cases the widow may retain full possession of the dwelling
“Touse in which her husband most usually dwelt next before his death,
« together with the outhouses .and plantation thereto belonging, free
« from molestation or rent, until her dower be assigned.”

In this case, no dower ever was assigned to the widow. She is ordered
to part with it, without any demand, upon a bill filed to partition certain
real estate subject to her dower. The bill called for a partition ; the de-
cree not only allowed the partition, but robbed the widow of her dower.

The statute, scc. 24, provides that the Court which shall adjudge
dower to the widow, shall appoint three comumissioners to set oft’ her
dower.

By sec. 38 it is provided that, if the commissioners shall report the
lands not susceptible of division, a jury shall be empannelled to enquire
of the yearly value of the widow’s dower in the premises and assess the
same, and the Court shall render judgment that there be paid to the
widow a yearly allowance in lieu of dower, to be paid on a certain day
in each year during her natural life.

No Court has power to affix the yearly value of dower without a jury ;
nor can they assess an aggregate amount and arbitrarily say, that sum
shall be in full for her claim of dower.

Courts canunot repeal the statutes;, nor can they act in vielation of
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them; they cannot deprive & widow of her dower in her husband’s pro-
perty against her consent ; they cannot deprive her of the possession of
the property and of the yearly allowance also; she must have one or

both.
Bradshaw vs. Callaghan, 5 Johnson Rep. S0.

Coles vs. Coles, 15 Johnson Rep. 319.
Fowler vs. Grifiin, 3 Sanford Rep. 385.

9d. This proceeding is equally erroncous if viewed as an attempt at
partition alone.

There are no proofs or exhibits to show any title whatever in any of
the parties.

There is no call for an answer to the bill, under oath.

Commissioners were appointed, who were required to take a certain
oath, and they report that they did take it; but I contend the oath itself
chould be returned and made a part of the record, that the Court can
see and determine whether it is correct or not.  All these principles are
settled in the case of Lloyd et al. vs. Malone ¢t al., 234 T1. 43.

1. M. WEAD,
For Plaintiff in Lrior.
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SUPREME COURT OF ILLINOIS,

THIRD GRAND DIVISION,

APRIL TERM THIREOF, .A. D. 1882.

JANE FRANCISCO et al.

V8.
SAM’L. A. HENDRICKS ef ua., and

N
FError to Mercer.
SETH GATES.

BRIEF, STATEMENT OF CASE, AND POINTS.
By H. M. Weap, for Plaintiff in Lrror.

This was a Bill in Chancery, filed in the Mercer Circuit Cowt, by
Hendricks and his wife, for the purpose of procuring a Partrriox of the
lands described in the bill, and of ExtiNGuIsmiNG the right of dower of
Jane Francisco in said lands.

The amended bill, which contains the whole of the complainant’s case,
was filed on the 3d day of September, 1856. (Record, page 8.)

The bill alleges, in substance, that the petitioners, together with Jane
Francisco, Louisa Francisco, Peter E. Turpenning, and Hannah A.
Turpenning are the owners in fee simple of said lands. That all of’
said persons derived their title throngh William Francisco, who died in
the year 1852, and left a wife, Jane Francisco, as his widow, and four
children, surviving him. That by reason of certain deaths, marriages,
and conveyances, set forth in the bill, the title to the land has become
vested in four persons, all of whom are parties to the bill. That if the
lands were divided into 400 equal parts, they would be owned in fee
simple as follows :

Petitioners would own ER A Sy S = isis 41 parts.
Peter E. Turpenning and wife wounld own - S e AR
Louisa Francisco would own BRI a At d e M e R

Jane Francisco would own - - - - E - 82
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That the whole of said lands ave subject to the dower of Jane I'ran-
cisco, in one third part therof, during her lite; that she has occupied
and possessed said premises ever since the decease of her said husband ;
that a portion of said land is claimed by Jane Irancisco, in her
own right, by virtue of a title fraudulently obtained. (Record page 13.)

The bill prays for a partition of the lands, and “that the estate for
“life of the different parties thereto be set off to them in the
“premises,” and if the lands cannot be divided, that they be sold.

No answer was filed to the bill, but on the 5th Sept., 1857, a default
was entered, and the bill was taken for confessed as to all the adult
defendants, and it was referred to the Master in Chancery ¢ to take the
proofs and report them to the Court.”

The Master xeported the same day, that William B. Irancisco died on
the 4th day of Nov., 1852, seised in tee ot the land, and (Record page
16) left four children and a widow, viz, Jane Irancisco; and the
report further found the title in the respective persons as described in
the bill.

The Court on the same day decreed that a partition should be had;
that the title to said land was, as set forth in the bill, “and that the
whole of said land was subject to the dower of Jane Irancisco.”

The Court appointed Orla C. Richardson, Samuel Miller, and Harvey
S. Senter commissioners to make partition of said lands.

On the 6th Sept., 1856, the commissioners filed their report, in which
they say they took an oath before the Court—(but the oath is not set
out)—that they went on the lands and found ‘them so circumstanced
“ that a division thereof cannot be made without manifest prejudice to
“the proprietors of the same,” and pray to be discharged.

Thereupon the Court ordered said lands to be sold, by Orla C. Rich-
ardson, at public vendue, one-half to be paid down and the balance in
one year, with six per cent. interest.

Richardson sold two tracts of the land together, for $2,050.00, and one
tract separately for $900, making $2,950.00, to Seth Yates, who is made a
defendant in this case, and reported to the Court the time, place, and
manner of such sale.

At the March Term, A. . 1857, the Court entered a decree confirming
such sale, a portion of which is as folows :

¢« And the deed now shown to the Court is approved, and the title in
“ fee to said lands, passed thereby, is hereby confirmed in Seth Yates.

“And the Court doth further order and decree, that it being shown to
4 the satisfaction of the Court that the age of said Jane Francisco is 60
« years, and of Louisa 34 years, the sum of $800 be paid by the said Orla
& (. Richardson to the said Jane Irancisco, in full satistaction of all her
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“interest, legal and equitable, in and to said lands.”  The degree then
provides for paying the other partics, and concluded thus: “And that
“said payments be held and regarded as full satisfaction to the said
“parties respectively, of all their rights and interests, both legal and
« equitable, as well those in hand and possession and existence, as those
¢ inchoate and in expectancy ; and that all of said parties, so to receive
“gsaid sums of money, are and shall ever hereafter be barred and
« gstopped from setting up any claim to said lands by, through, or under
“any right or title owned or had by them at the date of this decree.

« And the Court doth further order, that the title papers of said lands
% shall by the said Jane Francisco, which were in her possession, to the
“gaid Seth Gates, and that she deliver up possession of the said lands
« described in the amended petition in this case, which are occupied by
“lier, to the said purchaser.”

1st: The proceedings in this case are equally erroncous whether viewed
as an application for partition, or to deprive Jane I'rancisco of her dower,
On its tace, the bill asks for a partition of the legal estate, but the decree
robs the widow of her dower, without any notice that her dower was
demanded. It pointedly and emphatically deprives her of legal and
equitable claim, and prohibits her from ever asserting cither ; it requires
her to deliver up her title deeds and the possession of the iand.

“The statute in relation to dower, page 500, sec. 27, provides “that
“in all cases the widow may retain full possession of the dwelling
“Touse in which her husband most usually dwelt next before his death,
« together with the outhouses and plantation thereto belonging, fiee
« from molestation or rent, until her dower be assigned.”

In this case, no dower ever was assigned to the widow. She is ordered
to part with it, without any demand, upon a bill filed to partition certain
real estate subject to her dower. The bill called for a partition; the de-
cree not only allowed the partition, but robbed the widow of her dower.

The statute, sec. 24, provides that the Court which shall adjudge
dower to the widow, shall appoint three commissioners to set oft her
dower.

By scc. 38 it is provided that, it the commissioners shall report the
lands not susceptible of division, a jury shall be empannelled to enquire
of the yearly value of the widow’s dower in the premises and assess the
same, and the Court sball render judgment that there be paid to the
widow @ yearly allowance in lieu of dower, to he paid on a certain day
in each year during her natural life.

No Court has power to affix the yearly value of dower without a jury ;
nor can they assess an aggregate amount and arbitrarily say, that sum
shall be in full for her claim of dower.

Courts cannot repeal the statutes, nor can they act in violation of
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them; they cannot deprive a widow of her dower in her husband’s pro-
perty against her consent ; they cannot deprive her of the possession of
the property and of the yearly allowance also; she must have one or
both.

Bradshaw vs. Callaghan, 5 Johnson Rep. S0.
Coles vs. Coles, 15 Johnson Rep. 319.
Fowler vs. Griffin, 3 Sanford Rep. 385.

2d. This proceeding is equally erroncous it viewed as an attempt at
partition alone.

There are no proofs or exhibits to show any title whatever in any of
the parties.

There is no call for an answer to the bill, under oath.

Commissioners were appointed, who were required to take a certain
oath, and they report that they did take it ; but I contend the oath itself
should be returned and made a part of the record, that the Court can
see and determine whether it is correct or not. All these principles are
settled in the case of Zloyd et al. vs. Malone ¢t al., 23d 111. 43.

II. M. WEAD,
Lor Plaintiff’ in Error.
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