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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION. AT MT. VERNON.
NOVEMBER TERM, A, D, 1863,

EMILY H. EMERAS'O.N,)
8. > Lrror to Clinton.
JAMES M. CLAYTON. )
DEFENDANT'S BRIEFL.
I. The replication of pl'ff. does not state sow she acquired the
property in question, whether by devise, descent or otherwise.
11. The statute does not change the common law so as to aathor-

ize a married woman to sue in her own name, without joining her
husband, but only gives her additional rights and leaves her to en-
force them in the same manner as she could those previously existing

II1. This statute can be fully enforced by adhearing to the com-
mon law rules in regard to who shall be made parties, and when this
is the case the common law cannot be considered as repealed by im-
plication. Where, by the custom of London, a married woman might
sue as a feme sole, the courts held that her husband must join for
conformity.—1st Chitty’s Blk. Com. p 360, note 3.

IV. When the object of the Legislature can be as well attained by
adhegring to the rules of the common law in enforcing the rights by
them granted to married women, the courts will certuinly do so; and
a statute will not be construed to repeal the existing law, unless the
twvo are absolutely incompatible —Bacon’s Ab. title Statute.

BRUXTON & WHITE, Att'ys for Def't,



-

////Z[% /V /f( ;’wz Jﬁt

P

//fzzz/ /// /f?z/(/h
g/// /// Zc/(.

%

W% Aot SV =1 4

i

e e S TR

T

e e

NS AR -




r-‘ﬁ 2l s 4": e :;m 1 “ ne = Ei}qq L (g i “;,x' e
nthe Supreme Court of Winois, Rovember Term, 1683 it Grand Divsir,
’Al}l(‘l“u.)llg }
r ERROR TFROM CLINTON
fon. )

action of Replevin brought by Emily IL

Emerson, a married woman, in her own
if, ih error, against James M. Clayton, defendant, in crror, to recover one gray
» value of 80 60, and one filley of the value of §40 00.

et

3
VT A1 X Vaintif bapnl
‘gvortire of }zuﬂh(!ﬂ herein.

To which plea of coverture, as filed in sald cause by defendant below, and defendant in

error, the pv:n*itiﬁ" below and in error filoed her replication which is as
comes the plaintiff, by Lcn Bend, her Attorney, and as to plea of def:
says precludi non, because she says that {he horses sued for were, duz

acquired in gz,od f:zith ﬂ‘om other persons than her ¢
her own right, anc

“And now
ove pleaded,
ng her s km’ coverture,

i husband, with her own mone N and in
such, she being a married woman, under the

tatute entitled “An act
to protect married women in their separate property,” approved February 21st 1861, and in

4 force April 24th, 1861, in such easo mado and provided, remains her sole and soparato
property, and under her sole (‘ontrol during her said covertare, and this she is ready to
verify, wherefore she prays judgment,” &e.

4 To which 1‘1\1)‘1ic1ti0n the defendant below and in error filed hig gencral Demurrer, which
was sustained by the Court and judgment entored accordingly, and a writ of retorno habendo
was awarded,

Bwily . FEmerson brings ths cass to this Court, and
Judgment of the Court on the demurrer aforesaid is contrary to
coverture filed by defendant is defoctive in form and sub stance.

BRIET.

In this case the Statute ch anges the Commeon Law rule, which

to be made a partyalong with the

gns for error: TFirst, the
hm, &e. Second, the plea of

requires the husband
wife. The wife holds pro perty acquired by her in good
. faith  during ('ovm'hu'e as her sole and separate prop ,xty, under her sole control, o he
possessed and enjoyed by her the same as though she -vas sole and unmarricd L, &c., not to be
subject to the ‘:.‘ ma! control, or interference of her husband, &e. Sce pub. laws Il 1861,
p- 143. ifcn(m nhe must have all the remedies k

<nown to the law to protect her in Lcr 1"1(»11\&)
13 to such property, or the statute will be rendered nugalory.

It i a general and indigsputable rule, that where there i a lo gal right, there is a legal
remedy, by suit or action at law, whenever right is invaded. Sec 3 vol. I ”f Com,, p. 23.

piv;

The Statute of 1861 ig a remedial statute. Remedial statutes are these which are

made to supply such defects, and abridge such superfluities in the Common Law,

as may
have been discovered. 1 Blk Com. p. 87. 2 Bouv. Law Dic. 7, p. 546.

BEN BOND

Attorney for plaintiff in error,
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SUPREME COURT,
First Grand Division.

State of FWinois, }gs

The People of the State of Ill/inois,
To the Clerk of the Circuit Court for the County of - /4427;4, __Greeting :

Beeause, I the tecosd and /zwweaéiyd, ad aldo it the' tends-
leoze %é the /é&({/ﬁ%ﬂﬁz‘ %) @ %éa wheok wad in Her Cricudd Gowr! o/
é/(‘w o i ,,,,,_a,,,,,,,,mmz/y, %ﬁ//éw the /?;aé/yﬂ /%%67/ " belween

/////@L%ééz/z% f/ﬁ%’na{m@ s s swed mmz%gaé)
coror Aalh m/mz/é?w:/ lo he wym/ o// e %@dﬂé%éﬁi/cﬁn;féié//}z.

,,,,, . R T K RO SO . e SR I G - M R R

@d we’ ave’ z%?;/-%mm/ {}sz/ m;»;%%zm{ and we /6457 m&/é%/
that~ esior, % ;mz% these te, sthowld te covecled vn dive %lmy and man-
net, and /%cz/g/éwﬁé& le done 1o the frarlicd a//owdcz&'@{ 06‘7%7724726&’??0{& ot
% /wf//me?z/ /%Zé&/ ler /4%7&{ o fé&/ma/’[/y and o/zmzé without @/eé%—)
gend lo owuro /2;4//064 0/1/ 01079 @%ymgma Gowsts e secosd and %wweaé%yd
0// e /z&z%a;/g %/a«wm;;{/ with all /%2%2/4 a@z&&%ﬁ% the samei wunder yout seal
so Hal~ we may have the same /6/6’@&' 0107 /z}mm %//0@64@4'6/ a’>
Aount Vernon, /i /e %Mﬂ? e% ﬁ///ézwﬁ/, on {%e/”féju«:/(ay %
22 2% .. - y //&M¢w Ler  next, thats the weord and
/zzweecééyd, /wm% ﬁza/z/gc/eaf we’ may cause lo be done theweeni Vo coviec!
e evsor, wha! o% /Mf%f 0@/% 1o le done according o latw.
) ~WIINESS, /A (Hon! V/%ii«@ 647,/_ %&e// :
/z;d;/z'm é/@ /(; Ojﬂzyzmmﬂ Gowst and He ‘déd/ :
{%zg?/; a/ Mount VERNON, //2472‘5224/'~ T

dayy ofo., (Z S O LN i the year 0/43
Yo, ﬁ B A R ‘y
0t _Lose aé/w/ /fawqa%(/ ﬁﬁf%é) Hundred

Z%Q{ %/Z—,,—f Z:Z;&C, i
/ oY - g e
V_Q/_ L 77 ;L@:é:’é:k_\___,,,.
/ é//z

// Clerk of the Supreme Court.

&



SUPREME COURT.
First Gran?\—l)ivis'um.

Zﬁ /é (;,/4{%@

Plointyff in Error,

| /0/( o éi/ i P

Defendant in Error.

WRIT OF ERROR.
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Emily Fi3. 1’&3‘1111@1'5:@13/ 3}
Ve - BER

James DM, Clagton. S

Page 1

‘s ¥3i-1x}

&)

¢ 0y 4 !' £ 55; r;) ynimhng T Py 5:?? 'aﬁ‘} {* “‘J fi,f ‘n.":
oupreme. tourt of Hinols, November Tem, 1664, First Grand Division,

T
ROR FROM CLINTON :

This was action of Replevin brought by Emily I1. Hmerson, a n
aame pla in error, against Jumes M. Clayton, defendant, in « ror, to recover one gray
mare of the value of $80 00, and ono filley of the value of $40 00, .

The declaration is in the usual form, to which declaration the defendant pleaded the
coverture of plaintiff herein, :

wrried womdh, in her oswn

To which plea of coverture, as filed in said cause by defendant belew, and defendant in

1
error, the plaintiff below and in crror filed her replication which is as follows: “And now
comes the plaintiff, by Ben Bend, her Attorney, and as to plea of defendant above pleaded,
BAys pr

1

ludi non, because she says that the horses sued for were, during her said coverture,
acquired in good faith from other persons than hor said husband, with her OwWn money, sad, in
her own right, and as sueh. she being a married woman, under the Statute entitled “An ach

o

to protect married women in their separate property,” approved February 21st 1861, and in
forece April 24th, 1861, in such case made and provided, remains her sole and separate
property, and under her sole control during her said coverture, and this she is ready to
verify, wherefore she pPrays judgment,” &e. ‘

" To which replication the defondant below and in error filed hig general Demurrer, which
was sustained by the Court and Jjudgment entored accordingly, and a writ of reforno
vas awardeod.

Ewily H. Emerson brings ths ecass to this Court, and as igns for error: First, the
Judgment of the Court on the demurrer aforesaid is cortrary to law, &e. Second, the plea of
coverture filed by defendant is defective in form and substance.

BRIEF.

iaoendo

. < & " ey
usg case the Statute

In t

! ¢ changes the Common Law rule, which requires the hushand
to be made a Partyalong witl

cl D
1 the wife. Tho wifo holds property acquired by ler in good
faith  during coverture ag her sole and separate property, under her sole control, to be
possessed and enjoyed by her the samo as though sho -vas sole and unmarried, &c., not to be
subject to the disposal, eontrol, or interference of Loy husband, &c. Sce pub. laws I, 1861
p- 143, Tlence she must have all the remedies known to the law to protect her in her rights
a3 to such Property, or the statute will be rendered nugalory,
It is a general and indisputable rale, that whore there is a legal right, there is a legal
remedy, by suit or action at law, whenever right is invaded. See 3 vol. Bllke. Com., p. 23.
The Statute of 1861 is a remedial statute. temedial statutes are those which are

made to supply such defeets, and abridge such superfluitics in the Common Law, as may
have been discovered, 1 Bik. Com. p. 87. 2 Bouv. Law Dic 7, p. 548,
BEN BOND,

Attorney for plaintiff in orror,
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In the Supreme Court, State of Illinois,

FIRST GRAND DIVISION, AT MT. VERNON.
NOVEMBER TERM, A. D. 1863,

EMILY H. EJIE'RSON',]
8. >Error to Clinton.
JAMES M. CLAYTON. )
DEFENDANT'S BRIEF.

1. The replication of pl'ff. does not state Zow she acquired thg
property in question, whether by devise, descent or otherwise.

II. The statute does not change the common law so as to author-
ize a married woman to sue in her own name, without joining her
husband, but only gives her additional rights and leaves her to en-
force them in the same manner as she could those previously existing.

IIT. This statute can be fully enforced by adhegring to the com-
mon law rulés in regard to who shall be made parties, and when this
is the case the common law cannot be considered as repealed by im-
plieation. Where, by the custom of London, a married woman might
sue as a feme sole, the courts held that her hushand must join for
conformity.—1st Chitty’s Blk. Com. p 360, note.3.

IV. When the object of the Legislature can be as well attained by
adhearing to the rules of the common law in enforcing the rights by
them granted to married women, the courts will certainly do so; and
a statute will not be consirued to repeal the existing law, unless the
tiyo ave absolutely incompatible.—Bacon's Ab. title Statute.

BUXTON & WHITE, Att'ys for Def't.
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