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SUPREME COURT OF ILLINOIS.

THIRD GRAND DIVISION.

APRIL. TERM, A. D. 1862.

Vs,

THE MARINE BANK OF CHICAGO, Appellants, }
THOMAS L. RUSHMORE & OTHERS, Appellees.

BRIEF AND POINTS OF APPELLEES.

The printed abstract of the Record furnished by the Appellants
is incorrect, among other things, in the fullowing particulars : it
states under the head of  Defendants instructions,” (p. 10, 11 and
12 of Abstract,) that the instructions numbered 1st, 2nd, 3td, 4th,
5th, 6th, were asked by the Defendant and refused, while the
Record shows, and the fact was, that only the instructions 1st, 2nd
and 3rd, were refused, and those numbered 4th, 5th and 6th, were'
given by the Court. (See Record, page 27 )

It also incorrectly states, (p. 4 of Abstract,) in setting forth the
stipulation on the trial, that the Defendant collected the certifi-
cates in currency. The Record shows, and the fact was, that the
words “in currency,” were not in the stipulation. (See pages 16
and 17 of Record )

The word * depreciated” in appellant’s Abstract, p. 8, should
read ¢ differed.” (See Record, page 23.)

The Italics and quotations marks in the testimony of the witness
Dox, as given in the Abstract, are incorrect and are not in the
Record.




Record, p. 14
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Ta rxcre-of the_case arethet o the 34 of Yo, 1861, the
Appellees, a firm in New York, sent by mail to the Marine Bunk

of Chicago, (the Appellant,) five Certificates of Deposit of F. G,
Adams, Banker, amounting in the aggregate to $94521. The
Certificates were all of the same date, and in the following form,
only varying in amount.

€ §200. BaNkiNG OFFICE oF F. GRANGER ADAMS,
Chicago, April 19th, 1861.

“S. W Earle has deposited in this office the sum of Two Hun-
‘“dred Dollars Illinois currency to the credit of himself, and
“ subject to his order on return of this Certificate, payable in like
“ funds. :

“TF. GRANGER ADAMS.”

The letter enclosiog these Certificates was dated May 3d 1861,
and requested the Bank to hold the amount of the Certificates
when collected, till Juoe 1st, and then remit by draft on New
York, less the current rate of Exchange at that time., This letter
and the Certificates were received by the Baok, and the Certifi-
cutes were collected by the Bank on the 6th of May as was admit-
ted on the trial, (see stipulation, p. 16 and 17,) and as is shown,
by the following letter.

‘¢ Cuicaco MARINE AND FIre INsuraNCE Co., }
Chicago, 1llinois, May 6th, 1861.
¢ Messrs. Rushmore, Cone & Co., New York :

D= AR Sirs--—We are in receipt of your favor of the 3d inst.
with enclosures as stated to your credit, $945,21, remarks noted
I enclose as stated below Exchange, 10 per cent. nom rate.

Yours respectfully,
H. B Dox, Sec’y.
THOMPSON.”

It was admitted that this letter was in fact the letter of the
Bank, the Appellant, and that H. B. Dox was its Cashier, and that
whatever liability there was for this collection was that of the
Bank. (See stipulations on pp. 16 and 17 of Record)
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After this letter of May 6th, there was no communication be-
tween the parties till the 30th of the same month, (the break
down of all the Illinois Banks took place on the 18th of the same
month, see Dox’s testimony, p. 21 of Record.) On the3d of May,
the Appellees telegraphed and wrote to the Bank to remit when
Exchange should be 1 or 2 per cent., which they expected would
be in a few days. On the 1st of June the Bank replied to this
letter, stating that the Appellees were “mistaken with regard to the
rates of Exchange,” and stating that it could not be had less than
60 cents on the dollar.”” (See letter p. 19 of Record.)

Shortly afterwards, on the 14th of June, the appellees presented
their Check to the Bank for $945 21, the amount of the collection
and the amount to their credit in the Bank as acknowledged by
the Bank in the above letter of May Gth, (see Record page 17,) and
demanded payment. The Bank refused to pay the check in specie
or bank notes then current, but offered notes of Illinois Banks not
then current, but greatly depreciated, (see Record pp 17 and 18,)
which the Appellees refused to accept, and brought suit and claimed
to recover $945,21 with interest, from the 14th of June, the date
of the demand, which would have amounted to $973,56 The ver-
dict of the Jury was for $875,62, from which it would seem that
the Jury deducted from the amount of the collection something
over 10 per cent., and added interest on the remaining sum from
the time of the demand.

L

These Certificates were for “ $945 21 Illinois currency,” and
they were ¢ payable in like funds” at any time the Certificates
should be returned. ¢ Currency” is the general term for the
money medium, or that which circulates as and for money, in trade
and business transactions, The term unqualified and unexplained,

means the standard currency of the country. * Illinois currency

means the currency of Illinois. The Certificates being for currency
or current funds,and being payable in “like funds,” called for cur-
rent money or current bank notes or par funds, and if they had
been held until now would of course command such funds. There
is therefore no foundation for any suggestion by the Appellant to
the effect that if we had held the Certificates until we made the
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demand on the Bank, we could only have got Bunk notes of Tili-
nois Banks greatly depreciated. and therefore we should not ask
more of the Appellant.
17 Moore vs. Morris, 20 111. 257.
G~ Trowbridge vs. Seaman, 21 I1l. 101.
- Swift vs. Whitney, 20 111, 144.
.~ Judah vs. Haines, 19 Johns 144,

£ Keith vs. Jones, 9 Johns 120.

The witness Dox, the A ppellant’s Cashier, defines the term “cur-
rency”’—current bank notes, bankable funds. (Record pp. 23 and
24)

The witness Dox does not testify to any definition of the phrase
‘“Illinois currency,” or to any local signification which these terms
had, but only testifies to what at certain times lllinois currency
““was composed and made up of”” (Record p. 20)

Whether it be material or not, the fact is, that there is no evi-
dence showing whether any money or bank bills were handled when
this collection was made. If in the daily account between the
Appellant and Adams there was a balance in favor of Adams of
the amount of these Certificates, then the collection was made by
cancelling that balance, (see Dox testimony, pp. 20 and 21 of Rec-
ord) But the witness did not know and the Record does not show
what the state of the account was between the Appellant and
Adams at the time of the collection, or what, if any bills were
received from Adams on the collection. (See Record pp. 21 and
22.)

When the Appellees made their demand on the 14th of June,
the Appellant offered to pay “Illinois Bank notes, mostly of those
¢ Banks which on the Railroad List of Illinois Banks were rated at
‘60, '70 and 80 cents on the dollar, and which were not then cur-
"“‘rent bank notes.”

1. Not being current bank notes we were not bound to receive
them, if we were bound to receive any bank notes.

2. There is no evidence that any of the bank notes offered us
were the same or the same kind as those received by the bank on
collecting the Certificates.

3. There is no Railroad List in evidence, and there is no evi-
dence of the contents of any such list, and the notes may have
been of the very lowest grade and most depreciated.
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4. There is no evidence that the bank received any bank notes
in making the collection.

5. If the bank did receive bank notes in making the collection,
the evidence shows that instead of holding them, or the same kind
for us, the bank assorted out what it regerded as the best. The
witness Dox, the Cashier, says “ We had an assorting Clerk who
assorted out the best of the money and kept it as a reserved fund;
with the remainder we paid checks and balances and claims on the
bank.” (See Record, p. 23.)

6. At the time we made our demand there were several par Illi-
nois banks even, as the witness Dox testifies, the Appellant among
the number. (See Record, p. 23)

‘—"} o K / -,
{he O Sqna L4 o s The Record does not show that the Bill of Exceptions contains
/I/ I 7 C e all the evidence given in the case, and the presumption of law is,
Ao, [ U U0y N : T : :
JRTEORRS S i / that there was evidence to justify and sustain the verdict.
P / J y

ITI.

The Appellant, a bank, being chargeable with the receipt of
current funds on the collection of the Certificates, and having on
collecting the same, given us credit for «“$945,21,” the amount
thereof, (see bank letter of May 6th, p. 17 of Record,) and having
used the funds collected, is liable for the above amouat. '

Corbit vs. The Bank of Smyrna, 2 Harrington 235.
L~ President and Bank of Kentucky vs. Wister, 2 Peters 318.
Bank of Mo. vs. Benoist, 10 Mo. 519.
Edwards vs. Morris, 1 and 2 Ohio 241, :
Bank of W.S.vs. Waggoner, 9 Peters 378,

‘We are bound to presume that the Appellant received specie for
the notes they received on the certificates, or might have done so
on presentation of the same.

Plillips vs. Blake, 1 Metcalf 156.
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IV.
As to the claim by the Appellant that it was the Agent of the
Appellees.
1st. When a bank makes a collection for a customer and holds
the proceeds, which pass into the general funds of the Bank, the

relation of debtor and creditor arises, and not that of principal and
agent, and all risk as to the funds is that of the bank

Story on Batlments, §. 88.
Edwards on Bailments, p. 66.
Commercial Bank of Albany vs. Hughes, 17 Wend 100.

- Smedes vs. Bank of Utica, 20 John. 379-80.

V" Chapman vs. White, 2 Seldon 417.

v~ Munn vs. Burch, 25 111. 35.

- Matter of Franklin Bank, 1 Paige 249.

U. S. Bank vs. Bank of Ga., 10 Wheaten 342.

Corbit vs. Bank of Smyrna, 2 Hagrrington 235.

Wray vs. Tuskegee Ins. Co., 34 Ala. 58.

In maltter of Stafford, 11 Barb. 354,

2d. Granting merely for the sake of ‘argument that the Bank
may be regarded as agent. If an agent mingles the funds of his
principal with his own or uses them, he becomes a debtor of his
principal.

i f//\@/
4 In madtter of Stafferd, 11 Btﬁ'&"'354.
O&y %// Mﬁgf; : Wren vs. Kirton, 11 Vesey Jr. 382.

| 4

/ Case vs. Abeel, 1 Paige 402.

3d. If the Bank supposed that it held particular bills or a par-
ticular kind of funds at the risk of the Appellees, they residing in
New York, and ignorant of the money market here as Appellants
own testimony shows, (see Record p.19.) The Bank was in de-
fault from May 6th to June lst, in not notifying the Appellees
that *the condition of the currency was downward.” (See Dox
testimony, Record p. 21.)

4th. There was nothing like a special deposit in this case, and
‘the Bank did not so regard it. The witness Dox says a sgpecial
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deposit was put apart entirely at depositors risk. (See Record
p-21.)

" - Corbit vs. the Bank of Smyrna, 2 Har. 335.

% Canal Bank of Albany vs. Hughes, 17 Wend. 94.

Foster vs. Essex Bank, 17 Mass. 479, 505-6-7.

In matter of Franklin Bank, 1 Paige 249-252.

5th. That the Bank was directed to hold the amount collected
till June 1st, does not in any way affect the case, unless favorably
for the A ppellees,

1. That was for the advantage of the Appellant.

2. The calculation or supposition that money collected or depos-
ited will not be called for immediately, is the basis and induce-
ment of banking business to a great extent.

Smeedes vs. The Bank of Utica, 20 Johns. 379-80.

Same case in Error, 3 Cow. 662, 683—4.,

V.

The common counts for money had and received and account
stated were appropriate and sufficient.
3 , Bank of Mo. vs. Benoist, 10 Mo. 519.
. sy Pickard vs. Banks, 13 East. 20.
- : Heald vs. Bennett, 1 Doug. Mich. 513.

‘ Welsh vs. Frost, 1 Manning 30.
v Ehrensberger vs. Anderson, 3 Ex. 147.
? WZ&/ W M Corbet vs. Bank of Smyrna, 2 Har. 235.
ol Bank of Kentucky vs. Wister, 2 Peters 318.
% é/ ;; 29 Bankof U.S. vs. Bank of Ga., 10 Wheat. 333.
Fairbanks vs. Blackington, 9 Pick. 93.
Floyd vs. Day, 3 Mass. 403.
Hemmenway vs. Bradford, 14 Mass. 121
Vt State Bank vs. Stoddard, Brayt. W 7
Andrew vs. Robinson, 3 Campbell 198.
New Hope Del. Bridge vs. Perry, 11 111 467.
Ainslee vs. Wilson, 7 Cow. 668.
Harrington vs. McMorris, 1 Eng. C. L 123.

- B ——
v

{
I

VI.
As to the “ Plaintiff’s Instructions” given,

,' ' These instructions which were quite different and much altered

; - from those asked, if they are erroneous, contain no error which the
Appellant can take advantage of, as they must have operated ir
favor of the Appellant.

(007 1flnteforrsic, ZAte tecnd T el &t
ﬁ/. K Ne g o Z[K/A%LA @7&«4% M*{&M “x—»/ft_,osj(
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As to “ Defendant’s Instructions,” refused.

The first instructionfd asked was erroneous, because--—1st. The
tender would not be “in discharge of the contract,” and the ten-
der could be gf no avail without being kept good by bringing the
funds tendefed into Court

Conwell vs. Pumphrey, 9 Indg. 136.

De Wolf vs. Long, 2 Gil. 679.

Edward vs. Morris, 1 and 2 Ohio 241.

2d. It was also erroneous because there was no evidence in the
cause to base it upon, and the funds collected, whatever they were,
the evidence shows were not held, but went into the general funds
of the bank and were used by the bank. The Appellees had credit
only for the amount.

3d. The iostruction is against the whole law of the rela-
tion between banker and customer, which is that of debtor and
¢reditor and not that of principal and agent.

See authorities under point IV Ajgte.

4th. At most they were the agents in the act of collecting only,
riot in holding their own money for their own use, although Appel-
lees had a credit for the amount with them.

The second 1instructiond was erroneous because the Plaintiffs
were entitled to recover under the money counts, if Tllinois bank
notes were recetved as money or treated as such.

See authorities cited under point V INY/m

The third instruction was erroneous, because—1st. It was calcu-
lated to mislead the Jury; grmﬁ}itically, the words ‘“their risk,”
relatef to the Defendant, and if so regarded, the instruction would
be erroneous.

2d. It was also erroneous, because even if Plaintiffs authorized
them to convert the same to their own use, of which there is no evi-
dence, then Defendant would certainly be liable for the value at
the time of conversion.

3d. The instructions numbered 4th, 5th and Gth, which were
given, contain the same substance.

There is nothing in the Record which entitles the Appellant to
a reversal of the judgment. The verdict was for a much less sum
than the evidence would have justified.
PORTER & STEELE
Attorneys for Appellees.
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F. FortoN & Co., Printers, 148 Lake St., Chicago.

~~

SUPREME COURT OF ILLINOILS.

THIRD GRAND DIVISION.

APRIL TERM, A. D. 1862.

—_———— -—

THE MARINE BANK OF CHICAGO,

f{ppel[dnts, Appeal
vs. JSrom Superior
THOMAS L. RUSHMORE ¢ al, Court of Clicago.
Appellees.

This was an action of Assumpsit, commenced in the Superior
Court of Chicago, to the July Term thereof, A. D. 1861, by
appellees against the appellants, for $1,500 damages.

The declaration was in usual form, with money counts, for
money had and received, money lent, money paid, money due
upon an account stated, etc., to which was attached a copy of
the account sued upon, viz.:

Marine Baxk or Coicaco,
To sarp Prarntirrs, Dr.

Amount of Credit in favor of plaintiffs, in said Bank, - - - S945.21
Amount of Collection by said Bank for plaintiffs, - - = = 045.91
Money'lent and advanced by plaintiffs, - . - - - - - 94521
Money had and received for plaintiffs, - - - - SR 945.21
Amount due on account stated, - - - - - - - 945.21
Interest on said sums, - - - - - - - - 100.00

To this declaration defendants filed the plea of the general
issue ; upon which, issue was joined by plaintiffs.

The .trial of said cause took place before Judge G. Goodrich,
and a jury, on the 10th day of December, A. D. 1861, being
one of the days of the December Term of said Court, 1861.

/s
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And on the 11th day of December, A. D. 1861, the jury
in said cause rendered the following verdict: “We, the jury,
find the issues for the plaintiffs, and assess their damages herein
to the sum of eight hundred and seventy-five dollars and sixty-
two cents.”

«And thereupon the said plaintiffs submit their motion
herein for a new trial in said cause.”

And afterwards, on the 12th day of December, A. D. 1861,
the plaintiffs again came and withdrew their motion, submitted
herein, for a new trial; whereupon said defendants, by their
attorneys, submitted their motion for a new trial in said cause.

And afterwards, on the 26th day of December, A. D. 1861,
being one of the days of said Term, said cause came on to be
heard upon said motion for a new trial, and counsel being
heard, and the court being fully advised in the premises, over-
ruled said motion for a new trial; to which ruling of the court
in overruling said motion, defendants, by their counsel, except-
ed, and thereupon judgment was entered upon the verdict.

And thereupon said defendants prayed an appeal to the
Supreme Court, which was allowed upon defendants filing a
bond in the sum of $1,500, with security, within twenty days,
and also had leave to file a bill of exceptions in thirty days
from the date of said order.

On the 10th of January, 1862, defendants filed an'appeal
bond in due form of law, and on the 21st of January, 1862,
filed, according to said order of court herein, the bill of excep-
tions of said defendants.

From the bill of exceptions in the record, it appears that
on the trial of said cause, the said plaintiffs, to sustain the
issues, introduced in evidence to the jury, a letter from said
plaintiffs to defendants, dated 3rd day of May, 1861, inclosing
certain certificates of deposit for collection, in the words and
figures following, to wit:

The words in brackets in said letter, being printed in said
letter, and the rest thereof, in writing :
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[RUSHMORE, CONE & Co.,]
[12 axp 14 WARREN STREET, ]

H. B. DOX, Esq., [New York,] May 3rd, 1861.

Cashier of the Marine Bank of

Chicago, Illinots.
[Dear Sz :]
[We enclose] for collection, five certificates of deposit of I'. Granger
Adams, amt’g in the aggregate to $945 %, [for] $200, $200, $200, $195%, $150,
end’d by S. W Earle, and to his order pay’l, each [dated] Chicago, Ap’l 19th, at
his office, payable [without] current exchange on New York, in Illinois currency,
on return of the certificate. [When paid, please] hold to June 1st, and then
[remit by draft on this city,] less the current rate at that time, and oblige,
[Yours Respectfully,]
[RUSHMORE, CONE & CO.,]
[Per] Wa. A. Harpine.

P. S.—If, in the interval of 30 days from May 2nd, Exchange can be procured
on N. Y. at 3 per cent., you can use your discretion and remit to us, but not at

any higher rate. RUSHMORE, CONE & CO.

The plaintifl then read in evidence five certificates of de-
posit, which were enclosed in said letter, of which the follow-
ing are copies, with the endorsements:

Banking Orrice oF F. GRANGER ADAMS,
$200. Chicago, April 19, 1861.

S. W. Barle has deposited in this office the sum of two hundred dollars, Tllinois
currency, to the credit of himself, and subject to his order, on return of this certifi-
cate, payable in like funds.

No. 3226. F. GRANGER ADAMS.

Endorsed—*¢ S. W. Earle. Pny to order of H. B. Dox, Esq., Cashier.

RUSHMORE, CONE & CO.”

Baxkina Orrice oF F. GRANGER ADAMS,
$200. Chicago, April 19, 1861.

S. W. Earle has deposited in this office the sum of two hundred dollars, Illinois
currency, to the credit of himself, and subject to his order, on return of this certifi-
cate, payable in like funds. F. GRANGER ADAMS.

No. 3233. Per T. P. TALLMAN.

Endorsed—** S. W. Earle. Pay to the order of H. B. Dox, Esq., Cash.

RUSHMORE, CONE & CO.

Bankina Orrice oF F. GRANGER ADAMS,
$200. Chicago, April 19, 1861.

S. W. Earle has deposited in this office the sum of two hundred dollars, Illinois
currency, to the credit of himself, and subject to his order, on return of this certifi-
cate, payable in like funds. F. GRANGER ADAMS.
No. 3234. Per T. P. TaLLMAN.

Endorsed—S. W. Earle. Pay to the order of H. B. Dox, Esq., Cash.

RUSHMORE, CONE & CO.
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BankiNg OrrickE oF F. GRANGER ADAMS,
$195.21. Chicago, April 19, 1861.

S. W. Xarle has deposited in this office the sum of one hundred and ninety-five
91-100 dollars, Illinois currency, to the credit of himself, and subject to his order,
on return of this certificate, payable in like funds.

F. GRANGER ADAMS.
No. 3234. TALLMAN.
Endorsed—S. W. Earle. Pay to the order of H. B. Dox, Esq., Cash.
RUSHMORE, CONE & CO.

Banking Orrice oF F. GRANGER ADAMS,
$150. Chicago, April 19, 1861.

S. W. Earle has deposited in this office the sum of one hundred and fifty dollars,
Tllinois currency, to the credit of himself, and subject to his order, on return of
this certificate, payable in like funds. F. GRANGER ADAMS.
No. 3229., Per T. P. TALLMAN.

Tndorsed—S. W. Earle. Pay to the order of H. B. Dox, Esq., Cash.
RUSHMORE, CONE & CO.

Tt was stipulated by defendants’ counsel, that it should be
taken as proved that the defendants received said letter, of
May 3rd, 1861, together with said certificates of deposit en-
closed, from the plaintiffs; that the defendants collected said
certificates, on the 6th of May, in currency ; and that H. B.
Dox was cashier of the defendants, at the time aforesaid.

The plaintiffs then introduced in evidence the following
letter, from defendants to plaintiffs:

Curcaco Manrine Axp Fire Insurance Co.
Clicago, Illinots, May 6th, 1861.
Mzssrs. Rusmiorg, Coxe & Co.,
New York.
* Dear Sirs:
We are in receipt of your favor of the 3rd inst., with enclosures as
stated, to your credit, $945.21 : remarks noted. I enclose as stated below.
Yours Respectfully,
H. B. DOX, SECRETARY.
Exchange 10 per cent., nominal rate. Thompson.

It was understood that the above letter should go in with-
out objection on the part of the defendants, the same as if
written by defendants, and in their name, it being so intended
originally, but by mistake written upon a letter blank of the
C. M. & T. Insurance Company.

The plaintiffs then offered to prove the following facts, which
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defendants by their counsel admitted should be taken as proved,
viz.:

«That on the 14th day of June, 1861, the plaintiffs, by their
duly authorized agent, presented to defendants their written
demand or check for $945.21, as the amount collected on said
certificates, and demanded payment thereof; that the defend-
ants thereupon offered to pay the said amount in Tllinois bank
notes, mostly of those banks, which, on the Railroad List of
Tllinois banks were noted at 60, 70 and 80 cents on the dollar,
and which were not then current bank notes; that plaintiffs
thereupon declined said offer of defendants, and offered to
accept either specie or bank notes then current in the commu-
nity ; that the defendants refused to pay in such funds, or
otherwise than as previously offered as aforesaid.”

Here the plaintiffs rested their case.

The defense then introduced in evidence, a letter written
by plaintiffs to defendants, dated May 30th, 1861, which was
read, as follows:

New Yorg, May 30th, 1861.
H. B. Dox, Esq., Cashier,
Marine Bank Chicago,
Ohicago, Illinots.
Dear Sik:

Thinking that Exchange will be down to old rates, namely, 1 per cent.,
in a very few days, we, at S. W. Earle’s request, telegraphed you this morning not
to remit the collection of Adams’ Certificates of Deposit, sent you May 3rd. The
time specified was 1st June, and we think that in a very few days you will be able
to remit at about 1 or 2 per cent. When you can do so, please send us sight draft.

Let us know what current rates are now.
Yours Truly,
RUSIHHMORE, CONE & CO.

Also the following reply to the above, sent by defendants to
plaintiffs, was admitted and read:
Marixe Bank or Cuicaco,

Chicago, Mll., June 1st, 1861.
Messns. Rusmyore, Coxe & Co.,

New York.
Dear Sir:
Your fuvor of the 30th ultimo is received, and instructions noted.
You are much mistaken with regard to the rates of exchange. Tt cannot be had
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to day better than GO cents on the dollar ; the business community refuse to receive
Illinois bank notes, such as the certificates referred to were payable in, except as per
the enclosed list, and many demand coin on all amounts due. ;
Yours Truly,
H. B. DOX.

In connection with the above, defendants also read the tele-
graphic despatch of plaintiffs to defendants, dated May 30,
1861, which is in the words and figures following, to wit:

[Copy of Telegraph.]
New York, May 30, 1861.
H. B. Dox,

Cashier Marine Bank,
Chicago, lllinots.
Dont remit the collection of certificates sent May third ; will write.
RUSHMORE CONE & CO.,
No. 12 & 14 Warren St.

The defendants then called Huamillon B. Doz, a witness, who
testified :

I have been engaged in banking in this city and State dur-
ing the last seven years, except a few months of that time in
Milwaukee, Wisconsin. I have been acting as cashier of the
Marine Bank, and secretary of the Chicago Marine & Fire In-
surance Company. I am now cashier of the Marine Bank. I
have seen the certificates before the court, now shown me.
The letter of May 6th, written by defendants to plaintiffs, was
written by Mr. Thompson, clerk of defendants. At the time
these certificates were collected, “Illinois currency ” was the
issues of the banks of the State of Illinois. There had been
nine of the banks discredited in November, 1860, and thirty-
two in March, 1861. With these exceptions the Illinois cur-
rency in April and May, and until the 17th day of May, 1861,
when all the banks were discredited, was composed and made
up of Illinois bank notes, issued by the banks of this State.
The certificates in question were collected through the
exchanges between defendants and F. G. Adams. The practice
was to pay any balance on exchange in Illinois currency. By
exchanges we mean that the checks held by each bank against
the others, were presented every day, and the balances, if any,
over the checks held and presented by each against the other,
were adjusted and paid in this currency. All the balances
were settled every day in this way. I don’t know which way
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the balance was on the day these certificates were presented.
On the 6th of May, when we received and collected the

amount of these certificates, exchange on New York was nom-
inally 10 per cent. premium in currency, but there was none
to be had at this rate. The price of gold in currency was at a
premium of some 15 per cent., or 10 to 15 per cent. The con-
dition of the currency was downward. It continued down-
ward to the 18th of May, when the whole currency of the
State broke down, and pretty much all was rejected.

The currency was made up in April of the same bills or
bank notes that it was in May, 1861. On the 19th of April,
1861, the whole body or bulk of this currency was 10 to 15
per cent. below par or specie.

On the 14th of June, the average rate of the currency was
60 cents on 100,—that is, taking the whole bank issues of the
State together, including good and bad, the average market
value was not more than 60 cents on a dollar. The brokers
were buying it at that rate.

It was customary to keep all' the funds together, those
received on deposit or collected on account of others, as well
as their own, unless a special deposit was received or taken,
when it was put apart entirely at depositor’s risk. We kept
one common fund as was customary with the banks. Specie,
gold or Eastern funds, were credited to a depositor as such on
the books, and drawn against specially n like funds ; that is,
the check called for specie, or gold, or Eastern funds. There
was a difference between suck funds and ¢ Illinois currency.”
This Illinois currency was received before the 18th day of
May in payment of all debts, and received in business trans-
actions generally as money.

Property could not be purchased for the same price in Illi-
nois currency as in coin. All moneys deposited, unless spe-
cially marked or deposited as gold, silver, or Eastern, was
« currency,” and went in one common fund or mass, and was
kept together. The value of this currency materially decreased
from the 6th of May to the 18th of May, as indicated by ex-
change on New York.

On 6th of May, exchange nominally worth 10 per cent.;
coin was always worth more than exchange—from 1-4 to 1-2
per cent. The bills of the Marine Bank always were worth
their face in specie ; there was only $16,000 of the circulation
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outstanding. There were of Illinois banks, after 18th of May,
whose circulation was considered as nominally at par, some

'$60,000. The whole bank issues, or notes issued by banks in

the State, amounted to six and one-half millions, excluding in
my estimate the 32 banks discredited in March, 1861, and the
9 banks thrown out in November previously, 1860. Including
in my estimate $60,000 of bills supposed to be good, I meant
to say that the average market value of all the circulation of
this State on the 18th May, 1861, was some 60 per cent., as
the amount which could only be realized upon it in specie, or
converting it to coin. I take the whole mass in circulation
together, when I say that on the 14th of June, 1861, it would
not bring more than 60 cents on the 100. '

Each and every part of the above testimony was objected
to by plaintiffs’ counsel.

CROSS-EXAMINATION.

I don’t know what bills were received from Adams on the
certificates. 1 spoke of the custom of balancing cxchanges
with currency. I don’t know the state of our account with
Adams, nor on which side the balance was at the time the cer-
tificates were collected. On the 6th of May, 1861, there were
about 74 banks, I think, in repute, and not discredited at that
time—Illinois banks, the notes of which were circulating me-
dium.

This was so till the 18th day of May. From 18th of May till
14th of June, some of them were nominally at par, though they
never were so here with us. The Bank of America, Bank of
Northern Illinois, and Kane County Bank, were nominally par,
but not par in Chicago. The issues of the different banks
depreciated in price from 18th of May to the 14th of June,
1861. They ranged in value from par down to 50 per cent.
The Marine Bank issues were always at par with us, and on
the 14th of June there were three par banks. When the nine
discredited were discredited in November, 1860, we did not,
after they were discredited, use them in business, or in paying
debts; this was also so when the thirty-two were discredited
in the spring. After they were discredited, we did not pay
customers or depositors with them. Our receipts were placed
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all in a common fund and assorted. We had an assorting clerk,
who assorted out the best of the money, and kept it as a re-
served fund. With the residue we paid checks, and balances,
and claims on the bank. It was not the practice, a year ago
last fall, to assort out the currency. We commenced assorting
in the winter of 1860 and ’61. In assorting we got some that
was afterwards discredited in the spring. The bills of banks
of other States, were held by us at a premium, until a year
ago. Wisconsin and Illinois bills were treated indiscriminately
as “ currency,” but the Wisconsin bills were not regarded as
“currency ” after the 1st of April last. The term “currency ”
was regarded the same as current bank notes—bankable funds.
They are convertible terms. The Marine Bank owned the
Marine Bank, but no other bank. The Insurance Company
had an interest in two other banks, which were assigned to
them as collateral security for the payment of some debts due
the bank. We could get nothing else. A party owed the
Company, and finding they could get nothing else, they took
an assignment of his on these two banks. The Marine Bank
and The Chicago M. & F. Ins. Co. kave always taken ©currency”
in payment of their own debts. The bank tried to carry
the currency through. The currency received early in May,
was used in our business after being assorted, as I have
stated. Exchange has fluctuated for years back in this com-
munity. It commenced in 1857. In 1857 it was 10 and 156
per cent. Exchange on New York and other cities varies.
Exchange on other cities is governed by New York rates. Ex-
change on New Orleans is sometimes at a premium, and some-
times at a discount. Nominal rate of exchange means the
quoted rate.

Direct Exanunation resumed.

H. B. Dox—There was no time between the 6th of May, or
the 3rd of May and the 14th of June, when exchange on New
York could have been purchased with our “cuwrrency” at 3 per
cent.

“JIllinots currency,” and “ coin” or “specie,” were never, within
my knowledge, convertible terms. There has always been a
difference. When making my estimate of the average market
value of the bank bills in circulation on the 14th of June, of
Tllinois banks, I took the ¢ Auditor’s Report” as my guide, for
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the whole of the issues outstanding, of those banks that had
not been discredited before the 17th of May.

Re- Cross-Lzamined.

The present currency is composed of Eastern, Ohio, Canada,
Indiana, and other bank notes.

Testimony closed.

Plaintiffs’ instructions were then given to the jury by the
court, to which defendants excepted, as follows, viz. :

“The court instructs the jury, that if they believe, from the
evidence, that the plaintifls sent the certificates of deposit,
given in evidence, to the defendants for collection, which were
collected by the defendants, and there was no express or im-
plied agreement as to the relation which should exist between
the parties— that no agency was created as to the funds col-
lected, except to collect the certificates in the funds in which
they were payable, and to hold the same subject to demand of
the plaintiffs.

If the jury believe, from the evidence, that the Marine
Bank received the proceeds of the certificates of deposit sent
by plaintiffs, and credited the plaintiffs with the same, the re-
lation of debtor and creditor is created between the defendants
and the plaintiffs, so far as to require the payment to plaintiffs
of the same funds in which the certificates were payable, on
the demand of the plaintiffs.

DEFENDANTS INSTRUCTIONS.

The court was then asked to give the following instructions,
which he declined and refused to give on the part of said de-
fendants, and counsel then and there excepted to such refusal.

Ist. If the jury believe, from the evidence, that defendants
acted as agents of the plaintiffs, and acted for them as bankers
according to the ordinary and usual custom of bankers, and
collected under instructions from plaintiffs the amount in con-
controversy in this case, in what was understood by all parties
to be a depreciated currency, and that said defendants, without
any want of ordinary and usual diligence, in like cases, held
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the funds collected at the request of plaintiffs, then defendants
are only responsible for the same kinds of funds collected, and
a tender of said funds at the time of demand, was a good
tender in discharge of the contract, and plaintiffs cannot

recover.

2nd. The court is requested to instruct the jury, that plain-
tiffs cannot recover under the money counts, if the evidence
only shows the authorized receipt by defendants of Illinois
bank notes.

8rd. If the jury believe, from the evidence in this case,
that plaintiffs authorized defendants to take the amount of
their demand in depreciated or non-convertible currency, or
Illinois bank notes, at their risk, and that defendants held said
currency according to the usual custom of bankers, then the
defendants are only liable for the value of the currency, when
or at the time the same was demanded, with interest.

4th. If the jury believe, from the evidence, that according
to the agreement and understanding between the parties in this
case, the defendants acted according to the instructions of the
plaintiffs, in collecting the demand in question in depreciated
Tllinois currency, greatly below the par value of coin or specie,
and held such currency afterwards at the request of, or accord-
ing to the instructions of plaintiffs, then the risk of deprecia-
tion was assumed by the plaintiffs as principals, and they can
only recover the real value in coin or money of such currency,
at the time of demand made in June, 1861.

5th. If the jury believe, from the evidence, that defendants
acted as agents for plaintiffs, and as such collected the amount
claimed in this suit in Illinois currency, according to the
request or instructions of said plaintiffs, and then held the
same funds according to such instructions, and that said funds
became depreciated in value below coin or specie, then the
law is, that plaintifls can only recover the value of such funds
at the time of plaintiffs’ demand on the 14th of June, 1861.

6th. If the jury believe, from the evidence, that defendants
collected the amount claimed in this case, as the agents of
the plaintiffs, and according to the instructions of said plain-
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tiffs, collected said claim in Illinois currency, which afterwards
became depreciated in value below that of coin or specie, and
that the said funds were held at the request of said plaintiffs ;
in that case, plaintiffs are entitled only to the value of said
funds at the time of the demand made on the 14th of June,
1861.

ERRORS ASSIGNED.

1st. Court below erred in overruling the motion of defend-
ants for a new trial.

2nd. The Court erred in admitting improper testimony to
go to the jury, under the counts contained in the declaration.

3rd. The Court erred in giving improper instructions to
the jury.

4th. The Court erred in refusing the instructions to the
jury asked for by said defendents.

oth. The verdict is against the law and the evidence, and
against the instructions given in the case.

FULLER, McCAGG, axo THOMAS HOYNE,
Counsel for Plaintifs in Appeal.
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