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SUPREME COURT.

THIRD GRAND DIVISION,

OTTAWA, APRIL TER), 1859.

———

P, F. W, Peck, !
Vvs. b
City of Chicago. )

ArrraL rrox Coox Covnry Coorr

or Coxox PPLEas.

ABSTRACT OF RECORD.

The report of Joseph N. Tendricks, City Collector, represents that the
special warrants, issued for the special assessments and taxes for the pur-
poses thercin set forth, were delivered to lim, on or before the 24 Tues-

o day of October, A. D. 1858 ; that he immediately published a notice in
the corporation paper, that such warrants were in his hands for collec-
tien, and requesting all persons forthwith to make paywent, at his office;
that in default, the taxes and assessments would be collected at the cost,
and expense of the person liable to pay the game; notice was published

30 days.

That he has given ten days’ notice of his intended application to this
court for judgment against the lands, lots, &e., for the amount of taxes,
assessments, interest and costs repectively due thercon, Lefore the Janu-
ary special term of this court, A. D. 1859, and requested all persons in-

3 terested to appear.
Sereran Warraxt No. 265 S.
The warrant contains the assessment roll, as follows:

¢ Assessmest Rovn.”

Description of a portion of the real estate deemed benefited by filling,
curbing and paving La Salle street from South Water to Randolph street,
with the valuation thereof, and the sums of money severally assessed
thereon for benefits, by the Commissioners, to-wit :
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Original Town of Chicago.

i

|

Name of Owner. | Description. 'S. Lot.| Lot.|Block Valu'nAss’ment

P. T. W. Peck, Ny 4| 18 | 37000 8914 41
C. R. Starkweather, | S. 25 feet. & « 114000, 290 32
P. . W. Peck, N. 49 1| 33 || 24000 668 90
Ira Couch, » ol 19 1 640007 1453 92

The Collector is commanded to levy, make and collect of the owners
of the real estate described in the warrant, the money assessed thereon,
for which each may be liable, and make due return in what manner he
shall execute the writ, within thirty days from the date thereof.

The colicctor makes return on the warrant that he has made demand
of the assessment, on all the parties, opposite whose names, in its appro-
priate column, the word “paid” is not written. That he has not been
able to find any personal property belonging to any of them, subject to
the payment thereof: Ile therefore returns the warrant unsatisfied as
to all assessments not marked “ paid ” on the face of the warrant.

* CorrorarioNn Norick.”

iy Colleetor's Office, Chicago,
January Tth, 1859.

Public notice is hereby given that I shall apply to the Cook County
Court of Common Pleas on the first day of the special term thereof to be
holden at the court house, in the City of Chicago, on the 27th day of
January, A. D. 1859, for judgment against all blocks, lots, sub-lots, picces
and parcels of land, .together with the improvements, if any, situated
thereon, for all taxes, assessments, interest and costs thereon, remaining
unpaid as appears from the following described warrants now in my hands
tor collection.

The Warrants for the collection of taxes for general and special pur-
poses, assessed for the financial year 1858, said Warrants being dated
Sept. 27th, 1858.

Warrant No. 265 dated Janunary 1st, 1858, for paving La Salle Street,
from Randolph to South Water Strect.
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Judgment Book for Special Assessments, City of Chicago, IUinois.

| Sub
NAME, DESCRIPTION. Lot

!

v. F. W. PECK. | N. 49, 1 33 | 21900 68|00

it

|

166/80

)

On the 4th February, A. D. 1859, appeared the City, by its attorney,
objections having been filed to the taking of the judgment, by P. I". W.
Peck, for Lot No. 4 in Block 18, and the Nortih 4-9ths of Lot 1, Block
335 by C. R. Starkweather for south 25 fect of Lot 4, Block 18 ; by
exccutor of Ira Couch, for Lot 1, Block 19, owners of Lots deescribed in
Warrant. The Court sustained the objections to taking of the judgment
against Lot 4, Block 18, and South 25 feet of Lot 4, Blcck 18, and Lot 1,
Block 19 ; and overrnled the objection as to N. +-9ths of Lot 1, Block
33, and made an order that N. 4-Oths of Lot 1, Dlock 33, (among other
real property) be sold, or so much thercof asis deemed necessary to sat-
isfy the amount assessed against it.

Therceupon the City, by its attorney, prays an appeal, on entering ex-
ceptions herein, to the Supreme Court, for Lot 4, Block 18, and the South
25 feet of Lot 4, Block 18, and Lot 1, Block 19, which appeal is allowed
upon filing bond in cach case, in Two Thousand Dollars, and sccurity
to be approved by the Court, in ten days, with bill of exceptions.

P.T. W. Peck also prays an appeal to the Supreme Court for N. +-9ths
. ot Lot 1, Block 33, which is allowed him, on condition that he file his
appeal bond in the sum of One Thousand Dollars, with James Long as
security, within ten days, and that he have twenty days to file bill of
cxceptions.

On the 14th February A.D. 1859, P. F. W. Peck filed his appeal
bond, which is executed by P. I'. W. Peck, principal, and James Long
as surety, in the penal sum of One Thousand Dollars, and is in accor-
dance with the requirements of the Court.

On the 24th February, A. D. 1859, defendants file their bill of excep-
tions.

On the day of January, A. D. 1859, the defendant, P. F. W.
Peck comes and defends the courses of action, and objects to the rendition

of a judgment, or an order of sale of the premises, for the following
reasons, viz:
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I7rst —

There was no reference of the subject of improving this street to a
Committee, to prepare and report a plan for the filling, curbing, and
paving thereof, nor was any plan agreed on by any committee, nor was
any plan reported by any committee; nor was any plan of the same ever
made or submitted te the Common Council, or adopted by it.

Second :—

The order of the Common Council of the 9th day of November, 1857,
directing that the sum of Twelve thousand one hundred and forty-four
dollars be assessed on the Real estate of the city of' Chicago, deemed be-
nefited by the filling, curbing and paving of La Salle street, from South
Water to Randolph Street, ‘“in accordance with estimate and specifica-
tions herewith submitted,” was made by Common Council without any
estimate and specifications being made or submitted, or adopted, or agreed
upon, and without adopting or agrecing upon, or having adopted or
agreed on any plan for, or of said improvement.  But the same was an
arbitrary order for assessing that snm for the purpose of raising money
to pay one John MeBean, for paving said street, under a private contract
with some of the property holders of said street.  And this warrant is
now being prosccuted, for that purpose.

The whole of the work on said street was done by said MeBean before
said order was made, for an assessment, part under private contract as
aforesaid, and part without any agreement with the city, or city authori-
ties, or owners of lots on said street, and so defendant says that the order
of Common Council, and said Commissioners, and all other acting under
zaid warrant, was and is wholly void.

Third :—

The Common Council have no jurisdiction, power, or authority, to

make assments to pay for improvements made under private contracts,

or made without contracts, nor to enter into contracts to make such im-
provements before 50 per cent of the amount of their costs shall have
been collected, according to scction 5 of amended charter, p. 4, and sce.
15 and 16 of City Ordinances. Municipal Code, page 162.

Fourth :—

The Common Council have no authority to elect commissioners to
make assessments under the 6th section of amended charter of 1857, but
the mayor had the power to nominate, and the council to approve only.
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Fifih :

That the assessment exceeds three per cent, both of the actual and as-
sessed value of the premises.

On the 5th day of February 1839, this cause came on in the Cook
County Court of Common Pleas, for trial :

Whereupon the plaintifi’s attorneys read the following documents in

cevidence, as follows:

1st. A petition was presented to the Common Council, for paving La
Salle street, from South Water to Randolph.

* The petition respectfully called npon the Mayor and Council men ot
the city of Chicago, to take immediate steps to have La Salle street paved
from South Water to Randolph Streets. The petition wassigned *“C. R.
STARKWEATHER,” and numerous others interested therein.

2d. Order for the local improvement from Committee on streets and
alleys, South Division.

The Committee are of opinion that the prayer of the petition should
be granted, and asked for the passage of the following orders, to wit:

“ OrpErED.—That La Salle street, {from South Water to Randolph
“8t., be filled curbed and paved in accordance with estimate “and
specification, herewith submitted.”
it )

“ OrpErED.—That the sum of twelve thousand one hundred and forty-
“four dollars be assessed upon the real estate in the South division in the

" “city of Chicago, decmed benefited by the said improvement, and that

“the Common Council do now eclect by ballot, three reputable and
¢ disinterested frecholders of the city of Chicago, to make said assess-
‘“ment.”

« Chicago, Sept. 16, 1857.”

Afterwards, to wit; Nov. 9, 1857, at a meeting of the Common Coun-
cil, the above orders were passed.

J. H. Kinzie, Thomas Iall, E. M. Aiken, were elected Commissioners,
thercunder, by the Council.

The Commissioners took the oath to execute faithfully and impartially
their duties, as commissioners, on the 13th November, 1857.
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CO)[MISSIONERS, RETURN. 1

18 The Commissioners make return, and say, that they published a notice
of the time and place of their meeting; that they were present at the
time and place, and for the purpose designated in said notice, having

19 fixed a valuation on the real cstate described and set forth in the assess- *
ment roll, did then and there assess the sum due on the real cstate bene- @
fited by the said improvement, in proportion to the benefit thereby de-
vived ; and that the benefit resulting thereto is the proportion of said
sum set opposite cach lot, part of lot and land respectively, in the assess- |
ment roll. ;

COMMISSIONE rs’ NoOTICE.

20 Public notice is given to all persons interested, that the Commissioners
appointed by the Common Council, to assess twelve thousand one hun-
dred and forty dollars, on real estate deemed Dbenefited by filling, curb- :
ing and paving La Salle street, from South Water to Randolph street,
will be at room No. 6 Dole’s building, on the 21st November, 1857, at

20 1 o’clock A. M., for the purpose of making said assessment.

Certificate of publisher, that notice was published in ¢ Democratic

Press,” six days consecutively, commencing with Nov. 14, 1857.

o AssessMENT NOTICE.

Chicago, Dee. 9th, 1857, City Clerk’s Office. Public notice is hereby
given to all persons interested, that the Commissioners appointed as
aforesaid and for the purpose aforesaid, have completed their assessment,

and made return thereof.

Any person wishing to appeal from said assessment, must file their
objection in writing, in City Clerk’s office, un or before Monday the 21st
December, 1857, at 7 o’clock P. M., as the council will, at that time, in
the coucil room, hear all objections to said assessment, and revise and VREE
confirm or amend the same. LENE
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o4 Orprr oF CONFIRMATION. E

In Common Council, Dec. 21st, 1857.

Whereas due notice has been given by the City Clerk of the return of , .
the ¢« Assessment Roll,” and no objections thereto having been filed, it e
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7

is ordered, that the said assessment as revised and corrceted by the

. council be confirmed, and such assessment is required to be paid within

thirty days from date, and that a warrant issue for the collection thereof,
returnable thirty days from its date.

Mem. Warrant issued January the 1st, 1858.

4th. Estivate or City SUPERINTENDENT.

City Superintendent submits, as an estimate of the cost filling, grading,

curbing and paving La Salle Street, from South Water to Randolph St.,
to wit:

The strect to be filled within nine inches of the established arade, with
suitable earth. Paving to be of dimension stone, laid on the edge, not
less than 9 inches deep, from 4 to 10 inches thick, from 6 to 15 inches
long, to be hammer dressed on face and Joints, (joints not to exceed #ths
of an inch to be laid in the work regular equal courses, to be curbed
with solid lime-stone, not less than 3 fect square, and 9 inches thick, to
be dressed on face and sides not less than + inches from top.

In separate blocks, namely :

From South line of South Water Street, to North line ot Lake Street,
stone at $3 per yard.

Additional 10 per cent. for engineering, advertising, superintending
and collecting. X

TFrom the South line of Lake Street, to the North line of Randolph

Street, 1,920 square yards, stone at $3 per yard. - - - - 85,760 00

Add 10 per cent for advertising, engincering, superintend-
g aptifcollecting - s ell- A= F el o Sl OG0
$6,326 00

Dated September 14, 1857.

Prans By Crry SUPERINTENDANT.
~

See diagrams of street and sidewalk on page 26 of Record.

This was all the evidence offered by Plaintiff, and it here closed'.
‘Whercupon to maintain the issue on his part defendant offeved in evi-
dence as follows, viz:

v
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1st. A contract between John McBean and the proprictors of property
on La Salle Street, accepted with certain provisions by N. S. Bouton,
Superintendant, as follows, viz:

“ Chicago, 22d July, 1857.

“To the proprictors of property on La Salle Street:

¢ (ENTLEMEN.

“T propose to furnish all materials, and do all the work,
“orading, and paving the above street with dimension stone, to be laid
“on edge, not less than 9 inches deep, from four to ten inches thick, and
“from six to fiftcen inches long, to he laid in the work in equal courses,
“the joints to not exceed five-cighths of an inch, the material and work
‘“to be approved of and made to the satistaction of the city Superintend-
“ant, at the rate of Three Dollars per superticial yard, or Sixteen Dol-
“Jars per lineal foot, forty-cight fect wide.

“Payment to be made at the rate of seventy five per cent., as the work
“ progresses, the balance when the work is completed.

“(Signed), JOHN McBEAN.”
“We, the undersigned proprictors, accept the above proposal.
[Signed,] P. I. W. PECK, and others.

“ Subject to stipulations left with Van Osdell and Bauman, July 25th,
#1857, upon which is endorsed the following, viz:

“The condition of the within contract I accept on the part of the city,
‘“provided that said street is first covered with a bed of clean gravel,
“nine (9) inches thick, and also provided that the intersections of their
“streets and alleys on said street are paved to the street line.

¢« (Signed), N. S. BOUTON.”
¢ July 25th, 1857.”

2d. A contract ‘between Peck & McBean, for paving La Salle strect,
and laying curbing and wall.

Peck agrees to subseribe to contract for paving La Salle street, between
McBean and owners of real estate, between Lake and S. Water street,
provided McBean shall execute contract and specifications, to be made
Ly, and do the work for his part of the real estate, under the dircetion of
Van Osdell & Beauman to wit, to lay outside wall and curbing in the
manner specified by Van Osdell at the rate or $16 per cord for the stone

and curbing laid in the wall, and of the height, length and thickness said
Van Osdell shall direct.

R R R R ——————
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MecBean agrees to perform the work and furnish the materials in man-
ner above specified, within ninety days from July 25th, 1857, and agrees
to exceute a contract with all the owners for paving.

3d. Two receipts from Geo. Steel, attorney for John McBean, to Peck,
for paving, curbing, &e. ; also, power of attorney from McBean to Geo.
Steel, which are in substance, as follows:

$600.00.

Received of P. I. W. Peck $600, on account of paving, &e., done by
McBean on E. 4 of La Salle street, fronting north 100 feet of lot 4, block
18, in original town of Chicago ; McBean represents that Peck’s propor-
tion of the work, for the 100 feet, amounts to $920, but it is understood
that Peck does not admit his Jiability for said amount, unless it be
properly certified and the contract established, and said sum is shown to
be the proper proportion for said work.

Steel for himself and as agent of McBean, guarantees that Peck shall
not be held liable to pay any more money in proportion for the work
done in front of his 100 feet, than all the owners shall be made to pay for
their respective proportion of said paving, &e.

Dated, 12th Sept., 1857.

Power or ATToRNEY.

" I hereby authorize Geo. Stecl to settle for me and in my behalf with
P. F. W. Peck, all matters pertaining to area wall, also to the paving,
&e., of Peck’s 100 feet of lot 4, Block 18, La Salle street. Any settle-
ment between Steel and Peck shall be equally binding as though made
by myself.
[Signed,] JOIIN McBEAN.
September 12th, 1857.

$872.08

I hereby acknowledge that Peck has this day paid me $372.08, in full
for arca wall, and ev erything thereunto appertaining, in full of all de-
mands under the contract therefor.

Dated, Sept. 11th, 1857.
[Signed,] GEO. STEEL.

DEFENDANTS PROCEEDED TO INTRODUCE WITNESSES.

Walter Kimball called and sworn.

B P ———-
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Q. Judge Scates for Defendant.—I will ask Mr. Kimball at what
time a suit was brought against Mr. McBean, in 1857, and when was it
disposed of.

Objected to ; objection sustained, and opinion excepted to.

James Long, called and sworn, in reply to Judge Scates, for defendant,
says : Mc Bean filled, paved and curbed La Salle street, from Lake to
Water street.  All of it was done before 14th September, and a part of
the other, I think it was done before 1st September.

. State whether McBean claimed that he had a contract with Peck
and others to fill, curb and pave La Salle street, from Lake to Randolph.

Objected to; objections sustained ; excepted to by defendants.

@. State it McBean filled, curbed, &e., La Salle from Lake to Ran-
dolph, and when ¢

4. e did the work. Can’t say when he finished the entire. I know
he finished in front of Mr. Peck’s about 21st September, 1857. He
began to fill, and get his stuff at both ends, I think, but began paving at
Lake strect.  When I saw him in front of Peclds premises, I told him
of the notice. I told him not to begin on it.

Q. State if Peck notified him not to do any work before his premises
and show what notice if any he gave him.

Objected to; objection sustained, and document marked < D » (notice
from Peck to McBean not to do any work in front of his lot on La Salle
street,) excluded, and exceptions taken by defendant, to opinion.

Q. State if you can, as near as you can, when paving was completed
by McBean.

Objected to; objection sustained ; excepted.
- Do you know anything about it ?

I am certain it was before the order of il November, 1857, wus
passed. I relied on the fact that came before mo to refresh my mind. I
only can say that it was done before any action, was taken by the Council,

Q. By . Iervey Jor plaintiff.—Was it before 21st July ?

No, Sir; I don’t count it, when petition was presented, that anything
was done by the Council; nor do I count it when petition is refused
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but when the thing is accepted by the Council—I know it was done be-
fore anything was accepted by the Council.

Answer to Question by Defendant.—1I am pretty confident it was done
before 9th November.

@. Had McBean any conversation with you on the subject of doing
v
the work between these two streets? if so, state what it was.

Objected to—objection sustained, and excepted to.

@. State whether there was any contract entered into by the City, or
under the aathority of the City, with John McBean or any other person,
for filling, curbing &e. La Salle St. from Randolph to Lake, previous to
9th November, 1857 ?

Objected to—objection sustained and exceptions taken.

I'am an Alderman, and.<as at the time mentioned in the previous
question. It azontract had been entered into by the City for the work
as before stated, I would not necessarily have known it as an alderman.

Cross-Liramined.—1 was a member of the Council at the time Stark-
weather’s petition was introduced ; am not confident it I was present on
that occasion. It was handed to me—not by Mr. Peck. I never had
five words conversation with Peck on the subject of paving that street,
from one end to the other. Ile never gave me any instructions on the
subject. I think I never had the petition in my possession since it was
presented to the Council.  On the 21st of July was the only time I had
it in my possession. I have an impression it was given me to present to

the Clerk. I think it was presented the first time the Council met, after
it came into my hands.

@. Was it Dy your instrumentality that these proceedings, upon the
petition of Mr. Starkweather and others, were obstructed in their pas-
sage through the Council?

Objected to—objection sustained.

@. Was it by your means that any delays, if there were any, were
caused ?

In the Council I took ground that the work being done, they could not
legally levy an assessment for doing a private work, and I think it was

put over for report to be made on that premise.

N. S. Bovrox called :

===




Framined by Judge Seates—I am Oity Superintendent ; was in 1857,
at the time of making this contract of McBean with private property-

holders?

Q. State if you, as City Superintendent, ever entered into any con- i
tract with McBean, for the City, for the doing any work in this street? l

Objected to—objection sustained, and excepted to opinion.

37 (. State if you signed that agreement (as City Superintendent) on the i
back of the agreement entered into with the property holders? Did you

sign that memorandum upon the contract?
J Ans. Yes, Sir.

) [Contract referred to, being that between McBean and the property-
| holders of date July 22d, 1857.]

(). State if you take the charge and superintendence of all improve-
ments that are made in the Streets, whether by property holders them-

selves, or contractors under them, or by contractors with the City ? ;

Objected to—objection sustained and exception taken.

8 Q. Did you sign that memorandum upon the ‘contract, as approving
‘ the plan that had been agreed upon in the contract, or with the view to
bind the City ? I
| ~Objected to—Objection sustained, and exception taken.
> . State whether property holders are required to have the approval % %
o of the City, to the plans upon which they propose to fill, curb, and pave ; !
*ul the streets? ‘3
0 Objected to—ODjection sustained—Exception taken. : #
[’ (. State whether property holders are allowed by the Council to ; "‘
adopt any grade and fill, or mode of curbing and paving the streets that Rt
they may think proper? -« ~_'f
bia A

Objected to—Objection sustained—Exception taken.

(). State whether the plan upon which La Salle Street was paved, and
carbed by McBean, in 1857, from South Water to Randolph Street, was
the plan of the property holders, or a plan adopted and furnished by the

38

city ?
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Objected to—Objection sustained—Eceptions taken.
! @. Was the plan specified in the contract referred to between McBean
! and others ever submitted to the Common Council, or approved by it
at any time before work was done by McBean under it ?
' ( Objected to—ODbjection sustained—Exception taken.
o ¢). Will you state whether you adopted the plan that you found all
B ¢ J Y I I J _
i ready executed by McBean, under the contract with the private property
i
o1 holders, as the plan you reported with a map and report, on the 14th-
{ September, 1857, and the basis of your estimate therein 2

Objected to,—Objection sustained,—Exception taken.

). State whether the plan and cstimate reported by you to the city
Council did not embrace the plan adopted by the private property hold-
| ers in their contract with McBean before referred to, and whether the
estimate was not the same rate as therein agreed to be paid by the pri-
vate property holders under that contract? y

Objected to—Objection sustained—IException taken.

30 I was on the ground nearly every day before 14th September, 1857,
while McBean was paving, and saw the work as it progressed.

IIe paved, filled and curbed the street from Randolph to Lake. He
commenced work at Randolph. Te finished paving at Lake Street,
about 20th October, 1857. Ie finished paving Lake to Water street,
between the 10th and 15th Sept.

Jaxes Loxg, recalled, and examined by Judge Scates.

\ 10 I do not know of any other contract between MeBean and lot holders
for this work between Lake and Randolph.

. Do you know of any such contract from the statement of McBean ?

Objected to—objection sustained—Exception talken.

s 1'

% I It is admitted that there is no evidence on the Record of the Controll-
g . er’s office, or of the proceedings of the common Council that there is any
: 4' other contract for filling, curbing and paving La Salle Street, from Ran-
i} dolph to South Water Street, except as are hereinbefore shown as evi-

dence. -

It is admitted that the following map is a correct representation of the
lots, streets, alleys, d&e., contiguous to, and connected with this improve-
ment.

r e
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41 SeE Rrcorp—Page 41, for map.

The foregoing was all the evidence in this cause. Whereupon the
court having heard the argument of counsel, rendered judgment against
the North 4-9th of lot No. 1, Block 33, for $668.90-100, together with 20 =
cents to the clerk, and ten per cent. damages, amounting to the sum of
$66.89-100, and making the total sum of $736.00, with costs.

To all which rulings, opinions, decisions and judgment, defendant
then and there excepted, and prayed bill of exceptions to be signed,
which was done accordingly.

RS i S~ S B A 5 SOBLE O L Me L
- S - st sl

ASSIGNMENT OI' ERRORS.

i

|

!
& Lirst :—

! The court erred in rendition of judgment for the city; because

i

| there was no reference of the subject of these improvementsto a commit-
tee, by the council, to prepare a plan of said improvements, and an
estimate of the expenses of making the same ; and because the common

4 council did not agree upon or adopt any plan thereof, or estimate.

Second :—

‘ The order of the common council of 9th November, 1857, was
3"‘1, without first having agreed upon, or adopted any plan or estimate of said

5 improvements, “or specification ”” for doing the work; but the same was
an order, arbitrarily made for raising by assessment, the sum of twelve
thousand onc hundred and forty four dollars, to pay John MecBean for
N doing said work under a private contract, whercefore said assessment was
made without authority and was and is void.

| Third :—
Said assessment was made by said commissioners without due
notice of their meeting for that purpose.

Lourth :—

The common council have no power to levy an assessment to pay
§ for improvements made under private contract, or without a contract with
i .
§ or employment by the city.
|

?
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Lifth : —

" The Gity has no authority or power to enter into contract for
such improvement, nor to adopt or sanction those entered into by others,

until 50 per cent. of the amount of their cost and expense shall have
been collected.

Siaeth, :—

That the assessment amounts to more than three per cent. on
the assessed valuation.

Seventh :—

The election of Commissioners by the Common Council without
a nomination by the Mayor, under the 6th section of the amended Char-
ter of 1857, was without authority and void.

Lghth :—

There was no valuation in money fixed upon said lots, and
there was no sum of money assessed upon the same by said Commission-
ers ; and the Common Council and the Common Pleas Court had no
Jurisdiction, power or authority to assess or give judgment against said
lots for any sum of money.

Neinth:—
The Court rendered judgment against said lots, when by the laws
of the land, judgment ought to have been rendered for defendant.

SCATES, MoALLISTER & JEWETT,
Counsel for Appellant.
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SUPREME COURT, TIIR® GRAND DIVISION,

APRIL TERM, 1S50.

P. ¥ W. PECK ;
'{] J vs. ] Appeal from Cavlk County Court of Comanun I'lcas.
N THE CITY OF CHICAG(),‘
Sib JOSEPII W. BARKER
: vs. Same.
THE CITY OF CIIICAGO.
RICHARD J. HAMILTON,
ESTHER EWING, ;
{3 4 { G- W. EWING, Error to Coole $inty Court of Common Lleas.

S,
THE CITY OF CHICAGO.

WM. B. OGDEN,
ROBERT R. CLARKE,
J. YOUNG SCAMMON,
c‘fj 5/ ESTATE 011-‘ DAN'L ELSTON, & Sume,
et al,

vs.
THE CITY OF CHICAGO.

ARGUMENT FOR DEFENDANTS AND APPELLANTS.

'W. B. SCATES, for Appellants.
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SUPREME COURT, THIRD GRAND DIVISION,

APRIL TERM, 1859.

P. F. W. PECK,
233 vs. Appeal from Cook Co. Court of Common Pleas,
THE CITY OF CHICAGO,

JOSEPH W. BARKER
Vs, Same.
THE CITY OF CHICAGO.
RICHARD J. HAMILTON,
ESTHER EWING,
235 G W. DWING Error to Cook County Court of Common Pleas.
THE CITY OF CHICAGO. | _
WM. B. OGDEN,
ROBERT R. CLARKD
J. YOUNG SCAMMO\T
238 ESTATE OF DAN'L ELSTO\T + Same. '
et al.,

THE CITY OF CHICAGO.

234

THE power to make assessments for improvements on streets, .nm?‘to apportion the
expense of them upon owners of lots deemed benefitted.
Mun. Code, p. 38, Sects. 1, 2.

The mode in which this power is to be @xercised has been in part regulated for the
levying and collecting such assessments, and such rules and regulations are contained
in the Tth and 8th chapters of the City Chnrter, and in the City Ordinances.

See Mun. Code, pp. 38 to 47, and pp. 155 to 162.

But in making more pnrtlculm notice of the grant of powers in the Charter, and
the regulation of its exerciso in the Charter and Ordinances of the olty, I would call
the Court's attention to the following provisiozs :

Dagrrag]
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The Common Council have “power by ordinance, to prescribe the form of Assess-
ment Rolls, and to prescribe the duties and define +he powers of assessors. They
may also malce such rules and give such directions in relation to revising, altering,
or adding to the Rolls, as they may deem proper and expedient.”

Mun. Code, p. 42, Sec. 1.

.

They also have power generally, beside the special powers enumerated, “ to make,
publish, ordain, amend, and repeal all such ordinances, by-laws, and police regula-
i tions, not contrary to the constitution of this State, for the good government and
order of the city, and the trade and commerce thereof, as may be necessary and ex-
pedient to carry into effect the powers vested in the Common Council,” &e.

Mun. Code, p. 27, Sec. 4, clause 63.

The Council adopted an ordinance to regulate the mode of making special assess.
ments for public improvements.

It provides that when a street is to be graded, planked, paved, &c., that “the sub-
ject shall be referred to an appropriate committee, whose duty. it shall be to prepare
and report to the Common Council the plan of such improvement, with an accurate
: estimate of the expenses thereof, including, in every case, the costs of making the
- assessment.” y
' Mun. Code, p. 155, Sec. 1.

The ordinance gives the forms of the entries, notices, qualification, assessment roll,
returns and confirmation,

The ordinance further provides; * that hereafter no improvement, except cross and
side-walks, and crosssevers, the expense of which is to be defrayed by a special as.
sessment, shall be commenced until fifty per cent. of the cost of such improvement

- shall have been paid into the city treasury.”

Mun. Code, p. 162, Sec. 15.

Section sixteen provides that “no officer of the city shall enter into any contract,
involving the expenditure of any money for such improvement,” without the treasu-
rer's certificate that that amount of money is in the treasury.

“ : :

By the amendment of 1857 to the City Charter, Section 85, it is provided that, “all
ordinances, regulations, and resolutions now in force in the city of Chicago, and not
inconsistent with. this act, shall remain in force under thisact, until altered, modified,.
or repealed by the Common Council, after this act shall take effect.”

o
3

(NP oo
v

P of

The amended charter further provides that; “no contracts shall be hereafter made
by the Common Council, or any committee or member thereof, and no expense shall
be incurred by any of the officers or departments of said city government, whethey
the object of expenditure shall have been ordered by the Common Council or not;
unless an appropriation shall have been previously made concerning such expense.

- -
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ntendence of all public works, undertaken at
tted by law or ordinance of the corporation
proper rules and regulations preventive

;1o

T —

( _ “The making of contracts,;-and superi
i the expense of said city, shall be commi
to some proper officer or department, under

of fraud.”

Sec. 5, Amended Charter.

P R % ™ mead ol

These are the principal provisions and regulations under which these assessments

are made to raise the money, and contracts for doing the work.

B o e~ o

If assessments are not paid, the power under the amended charter is given to any
court of general jurisdiction to hear an application for judgment against thelots, &e.,
assessed; and also to hear “if any defence be offered by any of the owners of said ;
property, or any person having a claim or interest therein,” and “determinethe same ’

in a summary way without pleadings.”
Amended Charter, Sec. 43.

The amended charter has adopted the ordinance referred to, and thereb/y made it
Its provisions must, therefore, be observed and complied i

as o part of the charter.
ferred for making assessments,’ and contracts

with in executing the powers con
for expending the money.

Having presented the provisions of the charter and ordinance, conferring and regu-
lating this power, I come to notice:

First. The power of the Court to hear and adjudicate upon objections in a sum- f
mary way, without pleadings. The language of the act carries a very strong impli. v B
cation that the Court may determine upon the propriety cf ordering a sale upon any r
grounds deemed sufficient. The defences that may be made under this law, will
embrace any state of facts that may satisfy the Court that the assessment ought not J
to be collected by a sale of the land. T will not enlarge upon this head, but com- :
mend the section to the critical examination of the Court, to determine what cha- i
racter of facts and kind of defences may be ¢leemed sufficient by the Court, to with-
hold an order of sale in these assessments. : f

ILe charter and ordinances, to a valid as-

Second—I notice the prerequisites, under t
sessment.

All the authorities concur in the rule that oiorpomt-ions must act within the powers

granted in their charters.

Special cases illustrate better than general agl‘gumenfw the great strictness applied

to corporate acts in this point of view.

9 Qeldlen R., 92, the city of Schenectady was

Thus, in Thompson vs. Schermerhorn, 2
authorized to cause the streets, &c., “to be j pitched, levelled, paved, flagged, mac-

adamized,” &c. ¢
{

ribed ghould be paved, flagged, and

The Common Council ordered that a strcel?) desc

Prasyo-ys]
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curbed, and “that the superintendent of streets,

under the direction of the commit.
tee on roads, be directed forthwith to do such pa

ving, curbing, and flagging.”

The Court held the proceedings were void, for want of the

adoption of some plan
by the city upon which the worlk was to be done.

In The State vs. Jersey City,
Souncil had no power to limit the right to mak

ing would make void any ordinance, unless it appeared to have been introduced ata

~egular meeting of the board,

The Court broadly recognize the strictness of the rule i

n all cases of proceedings
to take private property for public use.

Van Wickle vs. Camden & Amboy

R. R, 2Green N. J. R, 162, is another caseillus-
trating this doctrine.

Commissioners of Raleigh vs. Kane, 2Jones N. C. R.

) 294, is a case of the applica-
tion of this same strict rule to the general pow

ers of municipal corporations.

Applications to the County Court for license to retail, were required to be made by
a grant of permission of the Commissioners.

The County Court granted a license to
missioners whose office had expired befor
license void, and the retailer subject to a

retail, upon a permission granted by Com-
e the license issued, and the Courtheld the
fine for retailing without a license,

So in Bronson vs. The City of Chicago, 20 111,
power to levy a special assessm
widen it.

» 252, the Court say the city had no
ent to despen the Chicago River, under a power to

IXv NG \\A %(p ps (7‘\/0(/35 Wo%_ &(;(, Lt Ly e
Again, in The Rock Island R. R. vs, T'ZAe City of Chicago, 20111, the Court went
even so far as to refuse to take cognizanc’ of the cause, because the application was
made by one who was not in the office of? collector under the amended charter.

Having shown the
the facts of this case,
of errors, viz.:

general principle overning these cases, I proceed to examine
and apply these rijles to them in the order of the assignment

FYRST.~
There was no plan of the work first ad pted by the city.

The city found a private con
the property holders on the stre

tro- or at -wox;k:undér an agreement with a part of
%28 agreed on for work of a specified charac-
g
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. ter, and that plan and price"'jglygported by the city superintendent, as the plan and
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estimate for the work. ., . 3 2. by y R LA
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In Tht-)mf)s"oni vs. Schermerhorn, 2 Selden, 92, the street was to be pitched.

But that was not a plan, and the whole was held to be void, although it was to be
done under the superintendent. An order to curb, area-wall, fill and plank, or pave
a street, is not an adoption of a plan.

Nor can any reliable estimate be made, nor definite amount be determined to be
necessary until the particular mode of doing a given quantity of specified work, and
the furnishing of a specified quantity and of a certain quality of materials is fixed.

This plan, if I may so call it, contained a portion of the necessary specifications—
that is, it required the paving to be done with dimension block stone. But there
was no specification as to the quantity of fill nor kind of material

This is a delicate and important power, to order large expenditures for public im-
provements, exceeding onerous at times to property holders, and for which their
lands or lots are liable to be sold.

'Will the Court interpret this grant of power as authorizing arbitrary estimates to
be made of large sums, without fully and plainly specifying what is to be done, how
and with what materials, and how is it possible to tell the cost until the quantity of
fill is specified, as well as the quality of it?

I know it is competent for the Council to fix the grade, and determine what kind
and quantity of material shall be used, and the style of workmanship. But to pro-
tect property holders, they may not order any sum they please to be levied for these
improvements.

Indeed, they may not levy an assessment at all until the exigency arises—that is,
a resolution to make the improvement, and the adoption of a plan, with such details
and specifications of kinds and quantities of materials and workmanship as will ena-
ble them to estimate accurately the sum necessary to defray the cost.

There are so many kinds of pavement, that an order to fill, grade, curb, and pave
a street is wholly indefinite. And it is no answer to say that the Council ‘or super-
intendent may direct the manner of doing the work. Until all these particulars are
settled, there is no plan, and an assessment will be void, according to the case in2
Selden, 92 No contractor can bid for work upon such vague generalities.

The plan in detail is the foundation of the estimate—the estimate of the order for,
and the assessment of the property to bo charged with the expense.” And all these
are prerequisites of a contract for doing the work.

The work having been done in this case before any order for an assessment was
made, the Council had no jurisdiction to order one to be made.
2 . e .
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SECOND.

= The second point I make includes the fourth and fifth assignment of errors. The
Council have no power to malke assessments to pay for work done under private con-
tracts or without contracts, nor has the city power to enter into contracts for work,
nor adopt the contracts of individuals, until 50 per cent. of the expense has been
collected.

In the administration of this class of powers, under which millions have been and
will be collected and expended in making public improvements, and in inwvitum as to
N the property holder, some checks upon and regulations of the manner of exercis-
& ing the power, are essential for the protection of the property holder. Some of these

ek safe-guards and protections have been provided in the provisions of the charter re-
quiring that such proportion of the expense—viz., 50 per cent.—shall be collected
before contracts are let for the work. Thus bidders may know the present ability of
the city to pay for the work as it may be performed.

There is no provision for public lettings of work,—as there should be,—for protec-
tion from reckless contracts at ruinous prices. In the absence of any provisions pre-
_ scribing who shall let out work or make contracts—and the details of some safe
N : mode—it behooves the Common Council to watch and guard against impositions by
R o its servants and others. s

The City Council alone can make contracts—unless it should hereafter, by general
or special ordinance, authorize some committee, officer, or agent to do so.

The Amended Charter of 1857—Sec. 5—has provided that no contract shall be -
made by the Council, or a committee or member of it, unless an appropriation shall
have been previously made, notwithstanding the object of the expenditure shall :
have been ordered. It further provides that the making of contracts and superin- ;
tendence of all public works undertaken at the expense of the city, shall be com-
mitted by law or ordinance to some proper officer or department, under proper rules
and regulations, preventive of fraud or collusion.

This act was in force before any work was done on LaSalle street, for which this
assessment is levied.

Now no contract has been made for this work, and none can be made, because
there is no work to do, the whole having been done before the assessment was con-
firmed.

In the case of Brady vs. The City of New York, 16 Howard's N. Y. Practice R,
432, the Court held contracts to be void which were entercd into with the proper of-
ficer, but not in accordance with the provisions of the ordinance.

And the Court further held, the contractor could not recover for such work in any
form of action. The case is one well worth consulting, upon the question of the
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powers of municipal officers in making contracts for the city. It will appear that it
is not sufficient to show a contract made—even with a city officer or the Common
Council—but it is essential to show that the Council or officer had authority to make,
and that it had been entered into according to law, in substance and form. The
contract was not for want of power to make a contract on the subject matter, but it
was held void for want of power to make a contract in the manner this was made.
Id., p. 443.

The Court further say, that the manner in which the party ascertained the lowest
bidder not only violated the charter of the city, but the provisions of the city ordi-
nances.

When we come to enquire into the powers of the Council in cases of assessments
for public improvements, the inquiry very naturally suggests itself, What did the
Council propose to do on the day the order was made for thisassessment to be made,
viz., on the 9th Nov., 1857? The object was to fill, curb, and pave La Salle street,
from South Water to Randolph street. Now, at that time the whole distance had
been newly filled, curbed, and paved by private contracts and private labor. .There
was no such work or materials needed for any such purpose. There was no work to
do; nor had the city incurred any debt or liability; nor had she entered into any
contract with any one for the work or materials. There was no purpose or design
on the part of the city to tear up the recently made work, and to re-construct the
street. For anything appearing, the work had been done according to the plan, &e.,
reported by the city superintendent. Taking this state of facts, and the conclusion
seems irresistible, that the Council had no jurisdiction, power, or authority under the
provisions of the charter in relation to assessments, to levy one for any purpose.

Tt is one thing to make an assessment to cause improvements to be made, and
quite another thing to make an assessment to pay for improvements made by pro-
perty holders or strangers, and that, too, after the work had been completed.

This last would be a mere agency to collect the means of paying private contracts,
or to collect money to pay for work and materials voluntarily done and furnished,
without any liability on the part of the city for the work and materials so done and
furnished. The legislature never designed to confer this power of making assess-
ments, to be exercised under such circumstances.

While the Charter confers power to make improvements, and to superintend
those made by property holders, there is no power given to interpose between
ditizen and citizen in the enforcement of an express agreement entered into
between them, or a quantum meruit. Neither can the Council make an assessment to
pay for work or materials voluntarily furnished and wrought into a public improve-
ment, or at the instance of private property holders.

The gravamen or gist of this power is the bona fide intention to incur obligations for,
and to cause improvements to be made. This cannot be, where there is nothing
to do.

Now, here there was no work to do—no_contract to be made—and no contracts,
express or implied, binding upon the city; consequently there are no such facts or
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state of case, as calls the power ‘Qf,the Council into action for this purpose. Again,
no contract could be made for this work, until 50 per cent. of its cost had been
collected.

This limitation upon the power of making contracts, was made for the good and
protection of the property holder, who may have to bear the burthen cf the expense.
An additional guaranty of protection will be found in the competition on public
lettings to the lowest bidder, and in the cautious deliberation of the Common Council
in accepting offers and fixing upon the terms and details of the work, and of the
contract.

None of these securities can be secured, in these respects, if work, voluntarily done,
or done under private contract, is to be levied by the Council as an assessment.

The power is invoked in the nature of an execution to enforce payment upon the
principle of a quantum meruit, or to enforce specific performance of private contracts,
and in this regard the Council is a meremechanical hand to seize and apply the com-
pensation claimed by the party who had, or who proposed to do certain work,
from the property holder who may be decmed benefitted by the work. This cannot
be done. The municipal power to levy assessments never was intended, and I have
never before met a case where an attempt had been made, to convert the power into
a general jurisdiction for the collection of debts, or enforcement of contracts.

THIRD.

I Shall make no comment on the seventh assignment of error other than to refer
the Court to the 6th section of the Amended Charter, which is therein required that
city officers of this grade shall be nominated by the Mayor and confirmed by the
Council.

FOURTH.

There was no valuation in money, nor were there any sums of money apportioned
and assessed by the commissioners appointed for that purpose. The charter invests
the commissioners alone with power to examine and apportion the necessary ex-
pense upon the property beunefitted in proportion to the benefits. No other persons or
tribunal can make that inquiry and apportionment.

Without it no sum can be collected nor can the property be condemned for sale.

The judgment is in the nature of a specific lien, and is enforced as such for the
payment of the particular sum imposed.

This apportionment is, then, the foundation of the jurisdiction of all the subse-
quent proceedings before the Council and before the Court below; and without it, all
such proceedings, and the judgment of the Court below, is and was null and void.

When the assessment roll contains no words nor marks, nor abreviations to show
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what is meant by ihe figures, neither the Common Council nor the Court below cun
supply the omission; nor can they couvert the numbers into dollars, cents, and mills.

This point was decided in reference to the tabular statement in a judgment in

Lawrence vs. Fast, 20 Tlls. R. 338. e

1 am unable to see how a precisely similar table, without headings in the assess-
ment, roll, returned by the commissioners can afford any certain information as to the
amounnts assessed, than it will when found in the judgment itself,

)

I cannot perceive how the Court can sustain the jurisdiction of the Council or the
Court below, when no assessment was made to be enforced. i

If the statement of facts alleged to exist in the objections filed constitutes a ground
of defence against the rendition of a judgment, then it was competent to prove the

existence of those facts. :
Series of questions were put to the witnesses to prove those facts and were exclu-
ded by the Court. It was competent for the plaintiff to show—

That McBean, who furnished the materials and did the work, claimed, and pro-
fessed to do so, under a contract with plaintiff'; for, if he did not so, it is conclusive
against the power to collect an assessment to pay for work so done under private
contract : T 3

That McBean actually did the work, and the time when he completed it, in dfa&
to show that the work was finished, before the assessment was ordered, and done
under a contract with property holders, and without contracts for part: X

That Peck gave due notice to McBean not to do any work on the street Qppqsité
his property. 3
That there was no contract for doing the work, dnd parol evidence is competent
to:prove a inegative fact; and when' plaintiff has established the fact that McBean
did the work without contract or liability on the part of the city, and has completed
that work and finished the street before the orderof assessment, then we have shown
facts which defeat the power of the Council to make any assessment for such im-
provement. $ g

reer

;- The foregoing remarks, more particularly apply to Peck’s case; but the case of

v
i

BAKER vs. THE CITY

Diﬁ‘érs slightly in its' facts, as the work was not quité completed when the Assés;s-
ment was made. L :

The })rivate contract, in this case as in Peck’s, afforded the‘;gréﬁhd of the plgln and
the estimate; and in each the order was to raise the full amount estimated by the

terms of the contract to be necessary to construct the whole street, as well what
3 \




10
there was a private bargain for, as that portion voluntarily done without any agree-

ment.

\ N .
In both cases the private and voluntary work was done, or being done, and the
Council only came in as a’subsidiary to the needs of the contractor, who was unable
to procure the consent, and make an arrangement with some of the property

holders.

To allow the Council to. invoke this power of making assessments under such cir-
cumstances, to aid and carry out the views of a volunteer adventurer, upsets all our
notions.of the strict construction of charter powers. There must be work to be done,
there must be improvements to be made, or past contracts and obligations for them
on the part of the city, to be met and fulfilled, or this power can never be called in-
to existence.

It is not within the power of the Council to make use of this power to enforce pri-
vate contracts, express or implied; nor can the Council adopt work already done as
the basis of an obligation on the city, to enable them to use this power.

Here, then, we find one street entirely finished, and the other mostly done—say
three-fourths,—all which is either disregarded or will be adopted by paying the con-
tractor under this process.

i S -

This case, like Peck’s, and the other two cases at the head of this argument, are
obnoxious to the objection that no assessment was made of any sum of money by the
commissioners, and consequently the Council and the Court below had no jurisdic-
tion to proceed in the confirmation, and the rendition of judgment.

They are all ijectionu.ble, on the ground of the rendition of judgxﬁent for ten per
cent. And in the case of Ogden, the assessments exceed three per cent. upon the
supposed amount. ik

This last case was without authority, because the charter does not authorise a spe-
-cinl assessment for déepening the river. ;
" ‘Wright et al. vs. The City of Chicago, 20 Ills. R. 252.

‘' There is'another quesiion in No, 235, Hamilton et ek va. The City, different from
the other cases. :

It is the statute of limitations. It is provided in the City Charter that these assess-
ments shall be & lien upon the lots for two years form the confirmation of the assess-
ment; thatis, from 24 Nov.: I856. This suit was brought to the January special term
1859, more than two years after the confirmation. The specific lien was gone, and,
consequently, this proceeding for a judgment against the land, which is a proceed-
ing in rem—a special jurisdiction to enforce the lien—does not lie; for, when the

Tien itself fails, this specific and summary remedy for its enforcement fails with it.

_of goods subject to lien.

R

If the city has any remedy at all it is by suit in the ordinary way, or by levy and sala

Mun. Code, p. 43, sec. 4.
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I would further note that the judgment is void for want of certainty; it is not for
any sum of money; being rendered in tabular form without headings to give charac-

ter and meaning to the figures. They do not, and cannot, represent dollars and
cents, as in Lawrence et al. vs. Fast, before cited.

There is another objection common to all these cases:
In making up the estimate ten per cent. is added as and for superintendance.

Now there is no authority to make this exaction. The city employs its superin-
tendent at a salary, and pays all its officers or employees with salaries or stated fees.

The Charter contains no provision to authorise money to be collected by assess-
ment to meet these salaries. T cannot cite the Court to a provision that is not in the
Charter. Its absence is sufficient to show a want of power to raise money on special
assessment for paying salaries in the name of superintendence or otherwise.

I have thus, I believe, noticed all the prominent errors in these records, and sub-
mit them to the legal criticisms of the court.

W. B. SCATES,
. For Appellants and Plaintiffs in Error.
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MUNICIPAL CORPORATIONS.

The word “municipium” is derived from the Latin “munus”—office
~ or honor, and “capere”—to take.  In Roman law, a foreign town, to which
the freedom of the city of Rome was granted, and whose inhabitants had
the privilege of enjoying offices and honors there ; a free town; a free or
privileged town ; one that had the right of being governed by its own laws
and customs. - »

Adams’ Roman Antiquities, 44-77.

From this is derived the Latin word “municipalities,” and the English

word “municipal.”’

Municipal corporation—A public corporation ; a corporation created
by government for political purposes, and having subordinate legislative

powers to be exercised for local purposes, such as a county, city, town or
village. .

Burrill's Law D:Z-h'unm;y, 2 vol. 732.
Kent's Commentarics, side paging, 275; top paging, 304.




ii.

A public- corporation is defined to be an investing the people of a

place with the local government thereof. This latter description is the

most appropriate, and is justified by the history of these institutions and

the nature of the powers with which they were and are invested. The

forming of citics into communities, corporations or bodies politic, and

granting them the privileges of municipal jurisdiction, contributed more

than any other cause to introduce regular government, police, and arts, and

to diffuse them over Kurope. Some of the cities assumed the necessary -
privileges and formed themselves into bodics politic under a government

established by common consent. Others purchased them from their supe-
riors or acquired them gratuitously from the generosity of the prince and
to enable him to counterbalance the powers of the aristocracy.

The feudal government had degencrated into a system of oppression,
and the great body of the p'eoplc were subjected by the power of princes
or superior lords to the most degrading and intolerable servitude. Many
of the English charters incorporiting cities and towns were likewise ac-
quired by means of an appeal cither to the fears, avarice, necessities or
generosity of the Crown, and like those on the continent are to be viewed,
as they in truth are, in the nature of a bill of rights. It was the acqui-
sition of such liberty conceded by or extorted from a sovereign claiming
nearly absolute power ; and hence the idea of inviolability so generally
and justly attached to them. They were constitutional charters which the
Crown' could not encroach upon without violating the freedom of the sub-
ject. Most, if not all the leading cases in the books, involving the ques-
tion of the inviolability of these charters, in the English Courts, arose be-
tween the prerogative of the Crown and the corporation. The right or
power of Parliament in England, or of the Legislature here, to interfere
with these bodies, created as auxiliaries to be employed in the government
of the State, would present quite a different question.

The People v. Morris, 13 Wend. 334.
4-Wheaton 640.
- 15 Monroe 651.
15 New York 521.
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iii.

DISTINCTION BETWEEN PUBLIC AND PRIVATE
CORPORATIONS.

The distinction between public and private corporations is strongly’

marked, and, as to all essential purposes, they correspond only in name.
We speak of the erection of a town or county, and the term would be just
as appropriate when applied to cities or villages. They are severally po-
litical institutions, erected to be employed in the internal government of
the State. There is no contract between the government and governed,
for but one party is concerned —the public; and the inhabitants, upon
whom the powers and privileges are conferred, are mere trustees, who
hold and exercise such powers for the public good. The only interest in-
volved is the public interest; and no other is concerned in their creation,
continuance, alteration or renewal.. The nature and operation of these
corporations repudiate the idea of vested rights, and thercfore no evil
arising out of them could have influenced the convention. We know of
no vested rights of political pmcvr, in any citizen or body of citizens, except
those conferred by the Constitution. That is our bill of rights, and is
analogous to those granted to kingdoms or minor communities, such as
towns and cities, by princes and superior lords on the coxxtiﬁcnt; or by the
Crown of England. i

Private corporations are the private property of the corporators.
They are designed to regulate private interest. Large investments are
made in pursuance of their authority, and the tenure by which such cor-
porate property is held is like that of ‘an individual to his farm or personal
cstate; and an invasion of such corporate power is like a violation of

private right.

«

One of the strongest reasons why these private corporations should
be cautiously granted arises from the inviolability of the rights acquired
under them ; for notwithstanding the reserved power in the charter to

modify or repeal, an interference seriously affecting this species of property

~
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iv.

is caleulated to shake public confidence in the security of these corpora-
tions generally, and might—and probably would—be immediately disas-
trous, to the property invested under their faith, in the particular instance
in which the Legislature exercised its reserved power. This wide distinc-
tion was well known to the members of the convention and shows that the
clause in the constitution may be fully satisfied by confining its operation
to the case of private corporations. Nor can it be admitted that it was
intended to restrict the action of the Legislature, in the municipal regu-
lations of the State, as to one place more than another, or that less lati-
tude was to be given to such regulations, in the government of the citizens
residing within the bounds of cities and villages, than of those residing in
towns and counties. The nature and object of the power exercised and
the claims of those concerned are alike, and it is difficult to discover any

solid reason for the distinction.

Aﬁ our public Jaws, civil and eriminal, however important or severe
their operation, enacted for the good government of the people throughout
the State, are passed by majority votes; and it would be inconceivably
strange, if laws passed with a view to a more perfect government of a par-
ticular place—(laws better adapted to the organization of society and the
business and condition of the governed residing in small districts)—
should depend upon a different and greatly restricted rule of action on the
part of the Legislature.

The People v. Morris, 13 Wend. 337.
The People &c. v. The Mayor of the City of N. Y., 25 Wend. 684.
City of ému’sm’((c v. Pres. & Trustees of c. 15 Monroe 642,

/




SPECIAL ASSESSMENTS.

I.

WHAT IS AN ASSESSMENT.

« An assessment is doubtless a tax, but the term implies something
“more, it implies a tax of a particular kind, predicated upon the principle
“of equivalents or benefits, which are peculiar to the persons or property

~ ¢charged therewith, and which are said to be assessed according to the
¢measure or proportion of such equivalents. Whereas, a simple tax is im-
¢posed for the purpose of supporting the government generally, without
creference to any special advantage which may be supposed to acerue to
‘the persons taxed.”

Ridenow p. Saffin, 1 Handy, Superior Court, of Cincinnati, 473.
Canal Trustees v. City of Chicago, 12 Tl1. 406.
Higgins v. City of Chicago, 18 Tll. 281.

Matter of Mayor of New York, 11 Johns. 77.
1
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Bleccler v. Ballou, 3 Wend. 264.

Sharp a. Spier, 4 Hill, 77.

The State v. the N. 0. Navigation Co. 11 M. R. 324.

Worsley v. the 2d Municipality of N. C. 9 R. R. 333.

Lafayeette v. Orphan Asylum, 4 Ann, 2.

Cainly v. Copley, 2 Ann, 329
15 Wend. 376.

2 Louisiana, 335.

13 Penn. 107.
14 Ohio, 541.
14 Ohio, 141.

The power of assessing property for benefits conferred, was an accus-
tomed and acknowledged power of the Parliament of Great Britain, for
400 years and took the place of the erown.

Matter of 4th Avenue, 3 Wend. 452, (a).
Viner's Abridgment—Title Sewers.
Comyn’s Digest— Sewers.”

See Callis on Sewers.

In.

The right of eminent domain may be delegated by the Legislature to
a municipal or other corporation—and when it is so delegated, such cor-
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porations act judicially, and the proper mode to review their proceedings is i
by certiorari. e

Heyward v. Mayor of N. Y. 3 Selden, 214.

State v. Jersey City, 1 Dutcher, 310.

Buffalo & N. Y. R. R. Co. v. Brainard, 5 Selden, 109.

City of Chicago v. Rock 1. R. R. Co. 20 Ill. 286.

City of Louisville v. Pres. and Trustees of University, 15 Ky. 642,

% Cole v. City of Peoria, 18 TII. 808. :
Russell v. Mayor of N. Y. 2 Denio, 488. ; -
=
& g I
§ Though the Constitution secures the right of the citizen, to a just 4]
N compensation for his property, before it shall be taken for public use, yet | e
5 the Legislature has the right to prescribe the mode in which that compen- g
“;, sation shall be ascertained and determined. o : ;',
: -
Henderson & Nashville B. R. Co. v. Dickenson, 17 Kentucky, 177.
: The State has a supreme and controlling power over the property of i
individuals, and can confer upon her subordinate jurisdictions both muni-
cipal and judieial, the right to take private property for the purpose of
v opening streets and roads, &c., when, in their opinion, it is demanded by

the public welfare or convenience—and when property is thus taken ac-
companied by an adequate provision for indemnification of the injured
party—the appropriation is legalized by the fact that it has been taken for
a public purpose, under the authority and sanction of the State.
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Alexander, et al. v. the Mayor of Baltimore, 5 ‘Gi.ll, 393.
Burgess v. Pue, 2 Gill 11.

Livingston v. Mayor of N. Y. 8 Wend. 101.

Wiggins v. Mayor of N. ¥. 9 Paige, 23.

In Emsbury v. Conncr, 3 Comstock, 525, the Court say, that:

«The whole proceeding is but a mode adopted by the State to exer-
¢cise its right of eminent domain, through a power confided to the cor-
¢ poration of the City of New York or its officers. The confirmation of the
¢ proceedings taken under the statute, in no sense can be deemed an adjudi-
¢cation upon the effect of these proccedings. The order of confirmation
¢has the effect merely to conclude the purtiés, in respect to the regularity
¢of the proceedings taken preliminarily, in order to transfer the title of
¢ the owner of the lands proposed to be taken to the corporation, and does ¢
‘not, as I have before remarked, conclude either party in respect to the

¢ question as to the effect.”

JUDICIAL ACT.

The assessment of property, is a judicial act, and can be reviewed up-

on certiorart.

Prosser v. Secor, 4 Barb. 608.

Van Rensselacr v. Witbeck, T Barb. 133.

Vail v. Owen, 19 Barb. 22.

Brown v. Smith, 24 Barb. 419.

Bouton v. the City of Brooklyn, 15 Barb. 385.

Hill & Aldrich v. The Mohawl: & Hudson R. R. Co. 3 Sel. 152.

Matter of Third Street, 6 Cowen, 571.
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The act of a municipal corporation, in confirming an assessment for

grading an avenue, is an exercise of judicial authority : and the proceed-
ings may therefore be removed into the Supreme Court by the common

law writ of certiorari, for review.

People v. Mayor of Brooklyn, 9 Barb. 535.

In the case of The Albany and West Stockbridgc Railroad Co. v.
The Town of Canaan, ct al. 16 Barb. Rep. 244, the court decided
that it was the duty of assessors to estimate and assess that section of
a railroad which lies within their town at its full and true value. In
ascertaining this value, the superstructure and fixtures and everything
annexed to the land are to be taken into the account. But whether the
stock of the company is above or below par, or whether the business of
the road is productive or unproductive, are questions with which the
assessors have nothing to do. So long as the assessors confine themselves
within the above rule, however grossly they may err in their estimate, their
valuation 1s conclusive. Like the verdict of a jury, the amount is not
to be questioned.

The tax based upon the assessment is like a judicial sentence, and
can only be attacked for fraud, or an excess of jurisdiction.

Huggins v. King, 3 Barb. 616.

It is not the province of the court, any more than of the commis-
sioners, to inquire into the policy or expediency of the improvement
ordered by the corporation, though doubtless a certiorari would lie for
want of jurisdiction or error. The power vested in city authorities in

.
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laying out strects and ordering public improvements, and assessing prop-
erty and selling the same in case the assessment is not paid, is a judicial

power, and can be reviewed upon certiorari.

Parks v. City of Boston, 8 Pick. 217.
In the matter of Albany street, in New York, 11 Wend. 148,
In the matter of Canal street, 11 Wend. 155.

COMMON COUNCIL,
Assessments are levied by the Common Council.
The powers of a Common Council are two-fold.

1. They are legislative and ministerial.

II. Judicial.

COMMON COUNCIL.

The Common Council is a legislative body, charged with interests
and duties of great magnitude and importance : and its action is necessa-
rily more like that of a legislature than like an individual.

Suarez v. Mayor of New York, Sandf. 174.
QO

The Common Council being a legislative body, a court has no right
to interfere with their legislative discretion, unless they attempt, under

.
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color of passing laws, illegally, wantonly and corruptly to trample upon
rights and sacrifice interests which they are specially bound to watch over
and protect.

Davis v. Mayor of New York, 1 Duer, 498.
Hodges v. City of Buffalo, 2 Denio 140,
Halstead v. Mayor of New York, 3 Comstock 430.

The City of Chicago has power, by its charter, to order public im-
provements to be made ; and the Common Council are the judges of the o
necessity, the mode and the manner of the improvement ; and it is not
the province of the Supreme Court to revise their judgment or examine

their motives.

Waddell v. The Mayor of New York, 8 Barb. 95.
I the matter of Beekman street, 20 Johns. 273.
I the matter of Livingston street, 18 Wend. 556.
Patchin v. Trustees of Brooklyn, 2 Wend, 377.
*Buell v. Trustees of Loclkport, 11 Barb. 605.
The People v. The Supervisors of Westchester, 4 Barb. 65.
*Le Roy v. The Mayor, cte. of New York, 20 Johns. 439.
*The People v. The Mayor of New York, 5 Barb. 45.

Nora BENe—*Clark v. City of Rochester, 24 Barb. 447.
Swift v. The City of Williamsburg, 24 Barb. 427.
Milhaw v. Sharp, 17 Barb. 431.
Adriance v. T'he Mayor of New York, 1 Barb. 19; 10 Morly 549.
*The Methodist P. Church v. Mayor of Baltimore, 6 Gill 391.
Richardson v. Mayor and City Council, 8 Gill 439.
dlexander et al. v. The Mayor, ete. of Baltimore, 5 Gill 388.
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Laws which give to municipal or other corporations the right of

taxation are pro tanto of sovereign power.

Mason v. Police Jury of Tensas, 9 Louisiana, 368.

The Corporation of the City of Chicago has exclusive right to con-
trol and regulate the use of the streets in the city. In this respect it is
\ endowed with legislative sovereignty ; and the exercise of that sovereignty
s ol has no limit so long as it is within the objects and trusts for which the
power is conferred.
An ordinance regulating a street is a legislative act, entirely beyond
the control of the judicial power of the State.

Milhaw v. Sharp, 1T Barb. 435.
Alexander et al. v. The Mayor, etc. of Baltimore, 5 Gill 383.

Whether the assessment is just or not is not a question for-us; it
is whether it is lawful — whether the property was liable to assessments,
and whether the assessment has been legally levied.

Owners of Ground v. Mayor of Albany, 15 Wend. 377.

The proceedings of the Common Council of the City of Chicago are

public and must be taken notice of by all persons.

Swift v. City of Williamsburg, 24 Barb. 427.
The Methodist Clurch v. Mayor of Baltimore, 6 -Gill, 391.

The People v. City of Rochester, 21 Barb. 669.
Suarez v. Mayor of New Yorlk,2 Sandf. Ch. 181.
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ITIL.

As the Common Council act Jjudicially, in taking private property for
public use—and as the statute, governing their proceeding, makes their
confirmation of an assessment « final and conclusive,” their proceedings
cannot be inquired into by writ of crror or appeal—from an application

made by the collector of the city—for judgment on delinquent lots and
lands.

The charter of the City of Chicago (Municipal Laws, page 38) Skc.
1, chapter 71, entitled “Assessments for Public Improvements,” provides
that “The Common Council shall have power, from time to time —Frst,
To cause any street, alley or highway to be graded, leveled, paved, mac
adamized or planked, from time to time,” &e.

SEc. 2d, of same chapter, provides that,  The expenses of any
improvement mentioned in the foregoing section (except sidewalks and
private drains) shall be assessed upon the real estate, in any natural divis-
ion, benefited thereby, with the costs of the proceedings therein, in pro-
portion, as nearly as may be, to the benefits resulting thereto : Provided,
such assessment shall not excced three per cent. per annum on the prop-
erty assessed.”

© SEc. 8. The amount to be assessed (except in cases above referred
to) determined by Common Council—they shall appoint by ballot, by

a majority of Aldermen authorized to be elected, three reputable free-
holders to make such assessment. These commissioners shall be sworn to

discharge their duty faithfully.

Sec. 4. Before entering on their duty, these commissioners shall
give six days notice, in the corporation newspaper, of time and place of
meeting, to all persons interested, and they may, if necessary, adjourn
from day to day. The commissioners shall assess the amount directed by
the Common Council to be assessed, on the real estate by them deemed

3
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benefited by any such improvement, in proportion to the benefit resulting
thereto, as nearly as may be, and briefly describe in the assessment roll
to be made by them the real estate in respect to which any assessment is
made, and the value thereof.

Skc. 5. If these commissioners shall deem that any one will sustain
damages over and above the benefit to his property by any such assess-
ment, they may assess upon the real estate a reasonable compensation to
such owner; such sum to be added to their assessment roll.

Sec. 6. After finishing their assessment, they shall deliver the same
to the City Clerk, within forty days after their appointment, signed by all
the commissioners. The clerk shall ¢hen publish a notice in corporation
newspaper for six days, to all persons interested, of the completion of as-
sessment and filing of roll. Time and place shall be named for hearing
objections.

SEc. 7. Any person interested may appeal to the Common Council
for the correction of the assessment. Appeals shall be made in writing,
and filed in the Clerk’s office, within ten days after the first publication of
said notice. The Council may adjourn such hearing, from day to day, and
shall have power, in case of appeal or otherwise, in their discretion, to
revise and correct the assessment, and confirm or annul the same, and di-
rect a new assessment to be made, in the manner herein before directed,
by the same commissioners or by three others, which shall be final and
conclusive on all parties interested, if confirmed. When confirmed, the
assessment shall be collected as in other cases, and no appeal or writ of
error shall lie in any case from such order and determination.

If any assessment be set aside by order of any court, the Common
Council may cause a new one to be made, in like manner, for the same
purpose, for the collection of the amount so ‘assessed.

This statute, which declares that the report of the commissioners when
confirmed by the Common Council, shall be final and conelusive upon all
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persons—means exactly what it says—and is a restriction upon the limit
and extent to which litigation should be permitted, on a mere question of
appraising the value of land to pay for public improvements, and to con-

fine it to the several steps and hearings expressly permitted by the act.

New Yorls Central R. R.Co. v. Marvin, 1 Kernan, 278.

Chief Justice Gardiner, in the casc of Matter of Canal and Walker
streets, 2 Kernan, 412, says :

“The language of the statute in reference to a court clothed with
such authority would be senseless, if not construed as it reads; that in
cases of assessment for opening and widening streets, their orders and judg-

ments should be ¢final and conclusive upon all persons interested whom-

soever,” ”

Such is the case hefore us.

See also—
Matter of the Application of the Mayor of New York relative to
extending and re-opening Third street, 6 Cowen 571.
In the matter of Pearl street, 19 Wend. 651.
(s < William and Aunthony strects, 19 Wend. 678.
1 (s Mount Morris Square, 2 Hill, 14.
L K¢ Mayor of N.Y., cxtending Beekman street, 20
Johns. 268.
Stagford v. The Mayor of Albany, 6 Johns. 4.
« (€ K &£ T Johns. 541.
Corporation of N. Y. v. Dover street, 18 Johns. 505.
Nora BeNe—FHawkins v. Trustees of Rochester, 1 Wend. 54.
Leaple v. Corporation of BraaHl/n, 1 Wend. 318.
7 Wheat. 218.
LcRm/ v. The Mayor, 4 Johns Ch. 354.
Mayor of City of New Yorl v. Colgate, 2 Duer 4. 4

Y nf~B'
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Nora BeNE—Embury v. Conner, 3 Comstock 513.
I the matter of opening Livingston st. in Brooklyn, 18 Wend. 550.
Clarlk v. Brown, 18 Wend. 213.
*Buell v. Trustees of Lockport, 11 Barb. 602.
Matter of Anthony street, 20 Wend. 618.
Doughty v. Hope, 8 Denio 599.
*Marray v. Graham, 6 Paige Ch. 624. °
Matter of Wall street, 17 Barb. 617.
*Graff v. Mayor of Baltimore, 10 Maryland 544.
Tlurrington v. Commissioners of Berkshire, 22 Pick. 263.
21 Pick. 260.
4 N. H. 517.
Gott v. Carr, 6 Gill & Johns. 312. 2 Greenleaf, 179.
Tlamilton v. Annapolis & Bl Ridge Railroad, 1 Md. 567.
1 Md. ch. Dee. 109.
8 G.'& J. 443,
8 Md. 7.
2 H. & G. 50.
22 Pick. 263.
21 Pick. 260.
4 Barb. 64.
2 Greenleaf 179.
4 N. H. 517.
5 Adol. & Ellis 814.
3 Mylne & Craig 440.
9 Bxcheq. 402.
6 Gill 391.
8 Gill 443.
10 Pet. 449.
i 4 How. 404.
3 Metealf 381.
2 Eng. Rail. cases 1.
19 Barb. 263.
15 Eng. Law and Eq. 368.
DRGSR G IO 8DD 7 28
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If it be true that eternal vigilance is the price of liberty, a small
portion of that commodity ought, at least, to be required as part of the price
of property. Property, it has been well said, has its duties as well as its
rights ; and he that would enjoy the one, should, in some degree perform
the other.

McGregor v. Comstock, 1T N. Y. 165.

In the case of Gott et al. v. Carr, 6 Gill & Johns. 312, the court say
Tt is a salutary principle of law, that every person is bound to take care of
and protect his own rights and interests, and to vindicate them in due
season and in the proper place.”

Where a party who is improperly assessed for the opening of a street
in the city of New York has an adequate remedy at law against such as-
sessment by opposing the confirmation of the report of the commissioners,
if he neglects to avail himself of such remedy the Court of Chancery has
no jurisdiction to grant him relief. Errors of the commissioners of esti-
mate and assessment cannot be corrected by a collateral suit in chancery,
except in cases where no adequate relief could be had in the mode pointed
out and prescribed by the statute.

Murray v. Graham, 6 Paige 622.

Methodist Church v. Mayor of Baltimore, 6 Maryland 391.

Where a special power is granted by the statute, affecting the prop-
erty of individuals, as conferring upon the Judges of a County Court the
power of assessing the damages of individuals, in consequence of a pub-
lic improvement, but requiring that such judges should ant be interested,

4
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the statute must be strictly pursued, and it must in general appear on the
face of the proceedings that it has been so pursued ; yet where a party af-
Jected by such assessment had notice of the application to the judges who
performed the duty assigned, appeared before them, contested the claim set
up, and did not object to the proceeding on the ground of the interest of the
judges, he wés deemed to have waived the objection, although the fact
was not averred that the judges were disinterested.

Upon certiorari brought to review the assessment, this Court will in-
quire into the principles upon which it was made, and if found to be er-

ronecous, the assessment will be set aside ; but the assessment, if made on.

correet principles, is conclusive as to the amount, as this Court can neither
increase or diminish it.

If the assessment, in a case of this kind, be adjudged to have been
made on erroncous principles, this Court has not the power to send back
the proceedings, but must reverse them in foto and the party secking the

benefit of an assessment must commence de novo.

Baldwin v. Callins, 10 Wend. 169.

The statute provides that the assessors, after having made the esti-
mate and assessment, shall certify the same in writing to the Common
Council ; and the estimate and assessment, being ratified by the Common
Council, shall be binding and conclusive upon the owners and occupants of
the lots assessed. (2 R. L. 407 and 175). It is not the ratification which
is binding and conclusive; but the estimate and assessment, when ratified.
And it is only when an assessment has been first duly made, that the
(fommon Council has the power of ratification : void things are no things;
aud there never was any assessment to be ratified. The Common (ouncil
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cannot itself make the assessment; it can only cause the thing to be
done by sworn assessors. -The power of ratification carries with it the
authority to set aside a regular assessment, when not made upon just
principles. But it does not include an authority to legalize an irregular
and void assessment. As there was nothing to he ratified, the act of
ratification was itself a nullity. But if that act was good so far as it
gocs, it would only be one of several necessary links in the plaintiff’s
chain of title ; and it is a well established rule in relation to these statute
powers to transfer the title to lands without the consent of the owner—
that the authority must be strictly pursued from the beginning to the end.
If any material link in the chain be wanting, the whole proceeding will
fall to the ground. (Sharp v. Spier and Sharp v. Johnston, 4 Hill, 86,
92). The case of Striker v. Kelly, (T Hill, 9), as it stands corrected by
the Court of Errors, (2 Denio, 323), does not controvert this doctrine ;
but goes to confirm it.

Doughty v. Hope, 3 Denio, 599.

ASSESSMENT ROLL.

In the case of New Orleans v. Rousscau (2 Louisiana Annual Re-
ports 196)—The Court say, in regard to an asssssment roll, and the evi-
dence it is of the proceedings it recites : « Although such assessment roll
may not be considered as not having the force and effect of a final Judg-
ment, yet we are not prepared to say that a party should be permitted in
all cases to go behind it. On the contrary we think it should not be done,
unless it be shown, by cogent reasons, that the party sought in vain or
was prevented by some valid cause from seeking that relief to which he
was entitled under that act; and which, in our opinion, affords ample
protection to the citizen whose property may have been improperly assessed.

Tt does not appear in this case that the appellant had ever made any attempt
to obtain such relief.”

<_<(..___,A.

e

M

--w—,n,ur
ik T % £

T A



16

Objections to the proceedings to ascertain the compensation to which
the owners are entitled for lands so appropriated, if not taken before the
commissioners or in the court below, are not available in this court, except

such as could not have been obviated had they been duly taken.

Buffalo & N. Y. City Railroad Co. v. Brainard, 5 Selden 100.

All parties having had notice of proceedings in levying the assess-
ments, they will be regarded as having had their day in court, and the
action of the Common Council should be holden final. Good faith wilj
not permit them to lie by until large expense has been incurred and the
liability of the city fixed, and then come forward with objections, for the
first time, which they should have urged /n limine.

To allow this would be to allow parties to set traps for the Common
Council.

‘“ He that is silent when conscience requires him to speak, shnll not be heard
to speak when conscience requires him to be silent.”

IV.

COMMISSIONERS..... THEIR POWER.
Valuation of commissioners is conclusive, and cannot be reviewed.

On the amount of the assessment, or the mere value of the property
assessed, the decision of the commissioners of appeal is final.

The Statev. Ross, 3 Zab. 517.
Betts v. New Hartford, 25 Connecticut, 180.

P O S o e,
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If assessors of taxes keep within proper and correct rules, their valu-
tion, like the verdict of a jury, is conclusive.

Albany & Woodstock Railroad Co. v. Canaan, 16 Barbh. 244.
The State v. Quaife, 3 Zab. 89.

On a certiorari to corrcct a tax assessment of which no one but the
prosecutor complains, the court will not set aside the whole assessment, if
it can give proper relief to the prosecutor without so doing..

The State v. Kingsland, 3 Zab. 85.

Discretion of Commissioners cannot be controlled.

Where the statute gives to commissioners a discretion in a particular
case and for a special purpose, T doubt exceedingly whether a mistake of
Jjudgment in that case can be corrected. [Lawton v. Commissioners of
Highways, 2 Caine’s Rep. 182.] In the case of special powers granted
to an individual by a will, to be exercised according to discretion, the
Court of Chancery has repeatedly refused to interfere and to judge of the
motive, where there was great inequality in the distribution of property

under the trust.
1 Vesey 58.

This is a stronger case than that of a private trust, created by the
act of the party, and of a public trust, created for general purposes ; and
the courts would certainly interferc in this ease with much greater reserve
and caution.

Haight et al. v. Day, 1 Johns. Ch. 18.

Davis v. Mayor of New York, 1 Duer 451.—See especially and
particularly this case, commencing at pages 497-8.
\ 5

4
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DISCRETION. 3
When a discretion is confided to persons appointed by law, or to a iy

municipal eorporation, a court of justice will not attempt to control its
exercise.

But if those, in whom discretionary powers are vested, threaten
and are about to commit a gross abuse of power, to the injury and in fraud :
of the rights of individuals and of the public, there is no principle or 3#
decision that precludes the interference of a court to prevent the threatened

injury. | .
i
' Davis v. The Mayor of New York, 1 Sundf. 452.

People v. Supervisors of A.llr'yhany, 15 Wend. 211. : :

g 13 Wend. 671. s

20 Pick. 79. 3

3 Denio 119. :

Mead v. Wallker, 1 Hopkins 587. A
Lawton v. Commissioners of Iighways, 2 Caine’s Rep. 182. %

S 1 Vesey 158.

Haight v. Day, 1 Johns. Ch. 18.

Oswego Falls Bridge Co. v. Fish, 1 Barb. Ch. 547.

The Attorney General v. Mayor &e. of Mobile, 5 Port. 279.

The Att. Gen.v. The Great Northern Railway Co.,3 L. & E. 263.
Jfunt v. Shrewsbury & Chester Railway Co., ibid 144.

Waterman’s Eden on Tnjunctions, vol. 2, p. 259 and notes.

¥
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Assessments for public improvements can be made just as well after
the work has been done as before ; it is a mere question of policy for the
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corporate authorities ; and it cannot affect the validity of an assessment
in any way, shape or manner.

Laimbeer v. City of New Yorlk, 4 Sandf. 109.
Wetmore v. Campbell, 2 Sandf. 341.
Waddell v. Mayor of New Yorl, 8 Barb. 95.
. 5 Barb. 49.
25 Wend. 696.
8 Denio 251.
4 Selden 120.
19 Wend. 659.
19 Wend. 678.

The Corporation of the City of New York, under the statutes regu-

lating the making of sewers, paving the streets, &e., may esexzxts the work “yrele

at its own expense, and then make an assessment of the expense upon the
property benefited for the first time after the work is completed.

Wetmore v. Campbell, 2 Sand. 341.
Laimbeer v. the City of New York, 4 Sand. 109.

Assessments for Public Improvements made before the
‘Work is done.

An estimate of the expense of constructing a sewer, in a city, ought to
be made before a contract for the work is executed or operations are com-
menced. And a contract executed previous to the making of the estimate
is invalid, and creates no charge against the owners of the lots assessed,
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nor incumbrance upon their property. Yet the premature execution of a
contract _for the worls will not affect the validity of the original ordinance
for the construction of the sewer, nor of @ subscquent estimate or assess-
ment properly made.

The People v. Mayor of New York, § Bm‘b: 44,

The Court will take notice that we are not now investigating the va-

lidity of a contract, but are examining the legality of an assessment.

The Corporation of the City of New York has power to regulate a
street at its own expense, and when the work is completed, cause the same
to be estimated, assessed and collected of the persons benefited thereby.
It may by ordinance direct the work to be done and the expense to be
assessed, without designating the persons to be assessed or the limits of
‘the territory within which the assessment is to be made, and then cause
the work to be done upon a contract providing for the payment when the
money is collected upon the assessment. In such a case the corporation
assumes the responsibility of the payment to the contractor, notwithstand-
ing the time of making it is deferred, and the work is done at its expense.

Tt is in the discretion of the corporation to include in a single assess-
ment the regulation of several streets, or to cause the work upon each one

to be scparately assessed.

Manvice v. The Mayor &e. of New York, 4 Seld. 120.
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VI.

STATUTE DIRECTORY.

¢« And slight irregularities will not vitiate an assessment.”

Section 6 of the Charter of the City of Chicago, chapter 7, page 39,
of Municipal Law, provides that when the commissioners shall have com-

R CR T NCPERD L e

pleted their assessment and made a corrected copy thereof, they shall de-
liver the same to the City Clerk, within forty days after their appointment,
signed by all the commissioners. The Clerk shall thereupon cause a no-
tice to be published in the corporation newspaper for six days to all per-

sons interested, of the completion of the assessment and the filing of the

S o T,
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roll. Time and place shall be designated therein for hearing objections.

T'requent objections are make to assessments, on the ground that the
assessment roll was not returned to the Clerk within forty days, as pre-

’ seribed in this section.
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I contend that this provision of the charter is merely directory, and
if the assessment should be levied by the commissioners after forty days,
or if the commissioners should levy their assessment within forty days,
and should after forty days return their assessment roll to the Common

Couneil, it would not invalidate an assessment.

¢ Nothing is better settled as a general rule, than that, where a stat-
ute requires an act to be done by an officer or officers within a certain
time for a public purpose, the statute shall be taken to be merely directory,
and though he neglect his duty by allowing the precise time to go by, if
he or they afterwards perform it, the public shall not suffer by the delay.”

Lz parte Heath and others, 8 Hill, 47.
Leople v. Allen, 6 Wend. 4867, and cases there cited.

Colt v. Eves, 12 Conn. 243-253-255 ; and cases there cited.
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Jaclson et al. v. Young, 5 Cowen 269.
Merchant v. Langworthy, 6 Hill 646.
Rex v. Loxdale, 1 Burr 447.

Whiskard ». Wilder, 1 Burr 330.

The People v. Peck, 11 Wend. 604.

: * Van Rensselaer v. Witbeck, T Barb. 138.
Torrey v. Milbury, 21 Pick, 64.

Bloom v. Burdick, 1 Hill 130.

Weaver v. Devendorf, 3 Denio 117.
Williams v. Holden, 4 Wend. 223.

Van Rensselaer v. Cottrell, 7 Barb. 127.

s

In the case of Williams v. School District in Lunenburg, 21 Pick.
82, the court say — :

«The last exception is, that the tax was not assessed within thirty
days. The statute is directory in this respect, and not restrictive; and
they are not prevented from assessing after the expiration of thirty days.”

See alsc;—
" Pond v. Negus, 3 Mass. 230.
Striker v. Kelly, 7 Hill 9.
Doughty v. Hope, 3 Denio 249.
Bloom v. Burdick, 1 Hill 130.
Williams v. Holden, 4 Wend. 223.
Ex parte Elmendorf v. Mayor of New York, 25 Wend. 693.

Tt was objected to a collector’s report, that it was returned by the
recitals in the judgment ete. on the 20th of January to the Circuit Court,
when there was no court— the court not sitting until May. The court say
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this objection has been decided, in effect, in Atkins v. Hinman, 2 Gill
450, in which the court hold the statute directory in relation to a return
or report by the collector five days hefore the sitting of the Circuit Court.
If the time does appear, the law will presume he did his duty in this
respect; a literal compliance is not essential to the jurisdiction of the
court. If the collector reports before the cause is heard and Jjudgment

pronounced, it is sufficient.

Jackson v. Cummings, 15 Illinois 451.

The proceedings in levying assessments need not conform to the ordi-
nances of municipal corporations.

Where a municipal corporation, in the improvement of the streets of

a city, act within the scope of the authority conferred upon them by a
statute law of the State, and comply with the forms of the statute, their
proceedings will not be reversed upon certiorari.

It is no objection, that, in conducting the proceedings, they do not
conform to by-laws established by themselves, to carry into effect the powers
conferred upon them.

Ex parte the Mayor, &c. of Albany, 23 Wend. 276.

CoweN, Justice, in deciding this case, says that « The objection is
entirely novel, that a by-law, passed by a corporation, prescribing to itself
certain conditions on which alone an improvement shall be undertaken,
or any other regulation made by it, shall so hamper and cripple its powers
as to disable it from performing those duties enjoined or authorized by
the law of the State. The latter is the charter, the constitution, the
organic law of the city; and a by-law, which, in terms, restricts any of its
provisions, is equally void, as if it sought to enlarge them.”
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IRREGULARITIES.
As to what irregularities will affect the validity of an assessment—

See —
Van Renssclaer v. Witbeck, T Barb. 140.

Wiilliams v. School District in Lunenburg, 21 Pick. T6.
Pond v. Negus, 3 Mass. 230.

A party objecting to proceedings relative to the opening of a street
cannot hope to avail himself of an irregularity which may exist in the

proceedings relative to property in which he has no interest.

Coles v. Trustees of Williamsburg, 10 Wend. 657.

VIL

What Jurisdictional Facts necessary to appear, in order for the
Court to enter Judgment.

Copy of advertisement, and certificate of due publication.

REPORT AND NOTICE OF CITY COLLECTOR.

The amended Charter of the City of Chicago (passed in 1857) section
38, page 14 of printed charter, provides that—

«All orders issued for the collection of the annual taxes, and all special
warrants issued for the collection of any special assessménts or tax author-
ized by law, shall be made out in the manner now required by the City
Charter, be countersigned by the Comptroller, and delivered to the City
Collector on or before the second Tuesday of October in every year after
the passage of this Act.”
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SkcrioN 39 provides that—

3
{
.

“The Collector shall forthwith publish a notice in the Corporation i
Newspaper that such warrants are in his hands for collection, briefly de-

scribing the nature of each, and requesting all persons forthwith to make

BN Y 25

payment thereof at his office, or that the same will be collected at the cost
; : and expense of the persons liable to the payment of such taxes and assess-
2 ments ; said notice to be published for thirty days.”
b
]
SectioN 40 provides that—
- ’; ¢ If, from any cause, the taxes and assessments charged in said collec-
¥l tion warrants are not collected or paid on the lands or lots deseribed in
1 such warrants on or before the first Tuesday in January ensuing the date
¥ | of said warrants, it.shall be the duty of the Collector to prepare and make

report thereof to some court of general jurisdiction to be held in Chicago,

S A

: at any vacation, special or general term thereof, for judgment against the

: lands, lots, and parcels of land, for the amount of taxes, assessments,

} interest and costs respectively due thereon ; and he shall give ten days’
> 1‘ notice of his intended application before the first day of the said term of :

} the said court, briefly specifying the nature of the respective warrants

= upon which such application is to be made, and requesting all persons in-

¥ 3 terested therein to attend at such term; and the advertisement so pub-

lished shall be deemed and taken to be sufficient legal notice, both of the
ajforesaid intended application by the Collector to said court for judgment,

and a réfusal and a demand to pay the said taxes and assessment.”

SecrroN 41 provides that—

“The Collector shall obtain a copy of the said advertisement or adver-
tisements, together with a certificate of the due publication thereof from
the printer or publisher of the newspaper in which the same was pub-
lished ; and shall fife the same with the Clerk of said Court at the said

T

term, together with a copy of said report.”

A
I
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v
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SecrioN 42 provides that—

« The Clerk of said court, upon the filing of such report or reports,
and certificate of publication, by the Collector, in each case, shall receive
and record the same in a book kept for that purpose, in which shall be
entered all judgments, orders and other proceedings of said court in rela-
tion thereto, and the same shall be preserved as other records of his office ;
and the said Clerk shall place the said report or reports and the certificate
attached to each at the head of the common law docket for said term, in

the following form as nearly ds may be, to wit :
« ¢(ity of Chicago v. John Doc and others, sued for taxes.”

« Or if it be an assessment for some specified improvement, shall also
enter said report or reports returned by said Collector, in similar form as

nearly as may be, or as follows :

« <Chity of Chicago v. John Doc. Suit for assessment on warrants

for paving - - street, or the opening of - - street.’

« Or such other title as will sufficiently indicate the nature of the
improvement for which the charge or assessment is due, entering a separ-
ate suit upon each of said warrants upon which such reports are made.”

Qec. 43, Tt shall be the duty of the Court upon calling the dock-
et of said term, if any defence be offered by any of the owners of said
property, or any person huﬁng a claim or interested therein to hear and
determine the same in a summary way, without pleadings ; and 7f no de-
fence be made the said Court SHALL pronounce Judgment against the said
several lots, lands, pieces or parcels of land, as described in said Collec-
tor's reports, and shall thereupon direct said Clerk to make out and issue
an order for the sale of the same, which said order shall be in form as
nearly as may be of that preseribed in the twenty-ninth scction of an act,
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entitled an act concerning the public revenue, approved February 26, 1839,
by the General Assembly of this State : Provided, That in all such cases
where a defence is interposed, the trial of any issue or issues therein shall
be disposed of with as little delay as possible, consistently with the de-
mands of public justice at said term. But should justice require that for
any cause the suit as to one or more owners should be delayed for more
than twenty days, judgment shall then be rendered as to the other owners
and lands, and process shall issue for the sale thercof, the same as in all
other cases.”

Skc. 52.  “The Common Council may direet all special warrants for
the collection of any special assessments levied on any property for any
improvement to issue and be delivered to the City Collector forthwith,
who shall zotify by advertisement all persons innterested to pay the same
immediately ; but in all cases where said assessments are not paid, on or
before the day of the filing of the Collector’s report for judgment in any
Court of general jurisdiction, ten per cent. shall be collected as additional
costs, and be added to and collected with the other assessments and ex-
penses authorized to be collected on the property assessed ; and for this
purpose the Collector shall add to his said report on a separate column,
the amount of such additional cost : Provided, That from and after the
expiration of thirty day's notice to be published in the corporation news-
paper by the City Collector, that he has received such special warrant for
collection, he shall be authorized and he is hereby required to demand and
collect for the use of said city at the rate of ten per cent per annum, on
the amount of every asssessment made upon any real estate within said
city, computed from the day of the date of said warrant to the day of the
payment thereof.”

By an examination of these sections it will be seen —

Ist. That the Collector has to make out and file a report of the lots
and lands upon which the taxes and assessments are not paid; he does
a0t have to file a copy of the assessment roll or copy of assessment warrant

£
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(i. e. warrant for the collection of the assessment), but simply a report of
the lots, lands, &e.—in other words, a Zist of the delinquent lots and lands.

2d. A copy of the advertisement (notice) which he gives of his in-
tended application for judgment, together with a certificate of the due
publication of said advertisement (notice), by the printer or publisher of

the newspaper in which the same was published.

[Nore.—The words ¢ advertisement” and ““ nolice” in scctions 40 and 41,
it will be observed, are used in exactly the same sensc and mean the same thing ]

SecrioN 40 expressly provides that —

«The advertisement so published shall be deemed and taken to be
sufficient and legal notice, both of the aforesaid intended application by
the Collector to said Court for judgment, and refusal and a demand to pay

the said taxes and assessments.

Upon these being filed with the clerk, the court acquires jurisdiction
over them in just the same way as the court does over delinquent lots and

Jands, under the general revenue law of the State.

See Blackwell on Tux Titles, page 235.

Athins v. Hinman, 2 Gill. 437.
Chestnut v. Marsh, 12 111, 173
Spellman v. Curtenius, 12 111. 409.
Pitlein v. Yau, 13 111, 251.
Manly v. Gibson, 14 I11. 136.

15 I11. 279.

The delinquent lots and lands which have been taxed and assessed
are now in court; and that, too, legally, per force of the statute. What

now is the duty of the Court?
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SEC. 43 of the amended Charter points it out— It shall be the duty
of the Court, upon calling the docket of said term, if any defence be
offered by any of the owners of said property, or any person having a
claim or interest therein, to hear and determine the same, in a summary
way, without pleadings ; and if no defense be made the said Court shall
pronounce judgment against the said several lots, lands, pieces or parcels
of land, as described in said collector’s report,” &e.

The first question that presents itself in investigating this section is,
What defence can be offered by a person representing the property — can
any defence be offered which would entitle a party to a jury ? This pro-
vision of the Charter of the City of Chicago is literally identical with
SEc, 28 of the present Revenue Law of the State; and in order to deter-
mine what defences can be offered under this law, it is proper that we as-
certain what defences have been permitted under the General Revenue

section.

Now, such a thing as a jury trial upon any matter of defence which
has ever been offered under this section is,’I think, unheard of and unpar-
alleled in this State. The language employed is, that the ¢ Court shall
hear and determine every defence in a summary way.” To try any ques-
tion by a jury would not be a summary way ; therefore T submit that no
jury trial can ever take place under this section. Under a similar statute
the some has been held in Kentucky, Missouri, Tennessee, and various

other States of the Union.

See Blackwell on Tax Titles, page 40.

Now, what defences can be offered 7 Can a party, in a case of a
special assessment, levied for a public improvement—such as paving or
grading a strect—offer a defence that the proceedings of the Common
Council were irregular ? that the Commissioners of Estimate and Assess-

~.ment failed in complying with the various provisions of the statute relating
to their duties? Ts ¢hds the time and place to review the acts of the Com-
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mon Council ? Does not the statute provide a time and occasion to inquire
into all these things? Where were these parties when the Common Coun-
cil passed the order ordering the improvement? Are not the proceedings
of a Common Council public, and must not all parties take notice of the

procecdings of a Common Council in cities ?

Where were the parties who are now resisting the collection of the
assessment, when the commissioners appointed by the Common Council
gave them six days notice of their meeting, to all persons, before proceed-
ing to enter upon their duties? Where were these parties during the
“forty days” that the commissioucrgI were at work making up their assess-
ment— every moment of which time they had a right to present their
grievances? Where were these parties when the commissioners made
their return to the Clerk of the Common Council and while he published
his notice of the return by the commissioners for six days? Where were
these parties when the Common Council sat to hear any and all objections
pertaining to the assessment, before they confirmed it? Does not the
statute provide that any person interested may appeal to the Common

Youncil to correct said assessment? Was this man dumb that he could
not speak ? was he blind that he could not see? was he deaf and could not
hear ? was he a fool and could not understand ? oris he a knave and don’t

mean to pay ?—which? which?

Read chap. 7 of the Charter of the City of Chicago (pp. 39, 40, 41)
if the assessment pertained to a “public improvement,”—or chap. 6
(pp- 82, 33, 34, 35 &e.) if the assessment pertained to the opening of a
street—and sece if no opportunities are offered for the protection of prop-
erty. No person can pretend that he did not have notice, because notice
was given to “all persons” as prescribed by law; and this Court have
held, in the case of Macey v. City of Ottuwa, that such notice is legal and
sufficient. Now, the party has had his day in court; he was notified, but

did n’t come.
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Skc. 7, chap. 7 of the Charter of the City of Chicago (page 40 of
Municipal Laws) provides that—

“Any person may appeal to the’Common Council for the correction of
the assessment.  Appeals shall be in writing, and filed in the Clerk’s
Office, within ten days after the first publication of said notice. The
Council may adjourn such hearing, from day to day, and shall have power
in case of appeal or otherwise, in their discretion, to revise and correct -
the assessment, and confirm or annul the same, and direct a new assess-
ment to be made, in the manner hereinbefore directed, by the same com-
missioners or by three others, which skall be final and conclusive on all
parties interested, if confirmed. When confirmed, the assessment shall be
collected as in other cases, and no appeal or writ of error shall lie, in any

case, from such order and determination.”

Is this law constitutional or unconstitutional ? If it be constitutional,

then it must be obeyed. Public policy demands that these proceedings

should end somewhere ; and the Legislature and the Courts have said—

Thus far, and no farther.

Now, I submit that—

1. No person can inquire into the regularity of the proceedings of
the Common Council in regard to an assessment, after it has been con- =
firmed, except by direct proceeding— by certiorart.

This I have shown on other occasions, in several arguments before
this Court, and shall not now touch upon that subject.

2. I contend that no person has a right, under the Charter of the
Jity of Chicago, to make any other defence upon an application for judg-
ment against delinquent lots and lands, for special assessments and taxes,
than such as pertains to the insufficiency of the “notice” or “advertise-
ment” of the Collector, of his intended application for judgment; the
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insufficiency of his report; and matters apparent- upon the face of tlie
same, and which pertain to the description of land or otherwise ;

8. Proof that the property was not subject to assessment ;
4. That the assessment had been paid ;

or defences of this class; and that the proceedings relative to the levying
of the assessment cannot be inquired into at all—at said time—the party
being absolutely estopped per force of the statute. These, I hold, are
Jjurisdictional facts—and these alone are to prevail.

Another suggestion in relation to this matter. Suppose that no de-
fence whatever is interposed : the statute book makes it the duty abso-
lutely of the Court to “pronounce judgment against the said several lots,
lands, pieces or parcels of land, &e., as described in said Collector’s re-
port.”” Mark the language: “If no defence be made, the said Court
shall pronounce judgment,” &e. &e. Now, here his duty is made impera-
tive. And yet parties sue out writs of error to reverse the judgment so
pronounced in accordance with law — to reverse the decision of a judg-

ment, alleging that it is against law !

Was there ever such an anomalous and unheard of proceeding. A
writ of error sued out of the Supreme Court to correct the Statute Book ! !
Unless a writ of error is possessed of legislative qualities greater than the
legislature itself. I do not think it can reverse a statute.

«Tf no defeuce be made the said Court shal pronounce judgment,”
&c. There can be no ambiguity in such language as this—and unless this
portion of the section is unconstitutional it seems clear that no writ of
error ought to lie, from a judgment thus pronounced.

Sxc. 8, of article 9, provides—

“That the Collector shall return the list, &c. with a certificate signed
by him, that the taxes remain unpaid, and that he could find no goods and
chattels whereon to levy and collect the amount of the tax.”
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The return conforms to this provision. We have held such a return
conclusive of the fact stated, the officers being responsible for a false return
if it be one.

Taylor v. the People, 2 Gill. 351, 119, 446.
© Job v. Tebletts, 5 Gill. 382.

The City of Ottowa v. Macey, 20 T11. 482.

Oleott v. the State, 5 Gill. 490-1.

Spellman v. Curtenius, 12 TI1. 409.

Chestnut v. Marsh, 12 T11. 175.

Blackwell on Tax Titles, 235.

The assessors are personally liable for a faithful and honest discharge
of duty.

Tomplins v. Sands, 8 Wend. 462.
Weazer v. Devendorf, 3 Denio, 117.
Loomis v. Spencer, 1 Ohio, 153.
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