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CITY OF PEKIN

GEORGE B, NEWELL.

This was trespass on the case brought by Newell against the

City of Pekin to recover the valuc of a horse killed by falling

through a bridge, leading from the river bank opposite Pekin to

the bluft, and tried before Harriott, Judge, and a Jury at the
February Term, IS61.

} ERROR T0 TAZEWELL.

The Declaration was as follows ¢

Plaintiff complains, &e., of the City of Pekin of a plea of
Trespass on the case.  For that whereas the said defendant be-
fore and on the 28th day of February, 1860, was the owner and
proprietor of a certain ferry franchise extending across the Illi-
nois River from said city of Pekin, in Tazewell County aforesaid,
to the west bank of said Riverin Peoria County, and also of a
certain wooden Dridge, built, owned, and kept in repair by said
City, and extending from said Ferry across the bottom land to
the bluff on the west side of said river in Peoria county; said
bridge being made and used for the benefit of, and in connec-
tion with said ferry, and together with said ferry used as a
common public highway for all persons to pass, repass, &c., and
for the carriage of passengers, &c., and that defendant was al-
lowed by law to receive toll, and averred that said defendant be-
ing such owner &c., of said ferry and bridge as aforesaid, &e.,
received said plaintiff upon said ferry and bridge, together
with a certain horse of the value of $250, to be ferried, trans-
ported, and taken across said River and bridge from said City
of Pekin to the bluff on the west side of the River in Peoria
county, for a certain reward to wit: ten cents received by the
defendant as toll for the carriage of said plaintiff and his horse
across said bridge as aforesaid, and that by reason thereof the
defendant ought to have carefully takex the said plaintiff and
his said horse upon its said ferry and brid ge across said river
and bottonu lands. But that defendant not regarding its duty
in that behalf ferried and took the said plaintiff and his horse
so negligently and unskillfully, that by and through the care-
lessness and unskillfulness of the defendant and its servants
and the defective condition of said bridge, and for want of care
on the part of the defendant to its duty in the proper construc-
tion and keeping in repair the said bridge the said horse of the
plaintiff was suffered to fall through said bridge and was whol-~
ly lost, &ec.
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And, whereas also the defendant before and on the day and
year last aforesaid tvas the owner and proprietor of a certain oth-
er ferry franchise extending acruss the Illinois river from said
city to the west bank of the river in Peoria county, and also of
a, certain other wooden bridge, built, owned, and kept in repair
by said city, and extending from said ferry across the bottom
lands to the bluff, on the west side of said riverin Peoria coun-
ty,  said Dbridge being made and used for the benefit of and in
connection with said ferry, and together with said ferry used
as u common public highway for all persons to pass and repass
and for the carriage of passengers. their horses, &c., across and
upon said ferry and bridge, and that defendant was accustomed
and allowed to receive toll, and that it was the duty of the de-
fendant to have and maintain said ferry and bridge, properly
constructed and in good repair, and at all times safe for persons
with their horses and other property safely to travel and pass
over and across the same, and said plaintiff avers that the said
defendant being such owner and proprietor of said bridge and
ferry, and so bound to keep the same properly constructed and
in good repair ; received said plaintiff upon said ferry and bridge
together with his horse of the value of $250, to be taken across
said River and bridge from said City to the bluff in Peoria
county, for as certain reward paid and received by defendantas
toll for the carriage of said plaintiff and his said horse across
said ferry and bridge as aforesaid, that by reasou thereof the
defendant ought carefully and safely have ferried and taken said
plaintiff and his horse across said River and bottom lands, but
that defendant took said plaintiff and his horse so negligently,
carelessly, and unskillfully, that by and through the negligence.
unskillfulness, and default of said defendant, its servants and
agents, and the defective condition of said bridge, and for want
of care on the part of the defendant to its duty in the proper
construction of and keeping in repair said bridge, the horse of
the said plaintiff on the day and year aforesaid, while the said
plaintiff was riding said horse moderately and carefully across
said bridge as he had a right to do, was suffered to break and
fall through said bridge, whereby said horse become wholly lost
to plaintifi. :

The Third count is like the Second with exception that it
avers that the city was the owner of a ferry franchise extending
across the Illinois River from Pekin to the west bank of the
River and of a wooden bridge, built, owned, and kept in repair
by the city for the purpose of drawing and facilitating trade to,
from, and across said ferry, which said bridge extends from said
ferry on the west bank of said River across the bottom land to
the bluff on the west side of said River in Peoria county, said
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bridge being used by defendant in connection with said ferry as
an appurtinance to said ferry, and designed for the accommo-
dation and use of all persons desiring to cross said ferry in
either direction with their horses and teams to and from said
ferry, and for the carriage of passengers and their horses, pro-
perty, and teams across and upon said ferry, that defendant was
accustomed and allowed to receive toll, that the bridge was
built, owned, and assumed to be kept in repair by said defen-
dant in a fit state at all times for travellers with their said
horses and teams, safely to pass and repass over and across the
same, and that defendant at divers times after the building of
said bridge and before the happening of the grieviences herein
complained, entered upon said bridge by its servants and agents,
and made repairs thereon, by reasonof all of which it became
and was the duty of the defendant to have, maintain, and keep
the said bridge properly constructed and in good repair, and at
all times safe for all persons with their horses and other pro-
perty safely to travel and pass over the same, and avers that
said defendant being owner of said bridge and bound to main-
tain and keep the same properly constructed and in good re-
pair, received the plaintiff with his horse to be ferried across
said river for a certain reward paid and received as toll, and
avers that said bridge was not safely constructed and kept in
oood and safe repair, and that by reason of the negligent and
unskillful manner in which said bridge was built and kept in
repair, the horse of the said plaintiff after having so crossed
said ferry without fault of plaintiff, and while traveling mod-
erately and carefully across said bridge as it was the right of
the plaintiff and his horse to do, then and there broke and fell
through said bridge and was wholly lost to plaintiff.

The Fourth count alleges that the defendant was the owner of
a certain other Lridge extending from the west bank of the Ill-
inois River to the bluff, built, constructed, and kept in vepair by
said defendant, and by said defendant used as appurtenent to.
and in connection with said ferry franchise, owned and used by
said defendant for the purpose of transporting passeugers,
horses, and other stock across said River, to and from said city
of Pekin, at which ferry the defendant was in the habit of charg-
ing and did charge and receive toll, and that said bridge was
so used for the purpose of inducing and facilitating travel to
and from said ferry, and for the private benefit and advantage
of defendant, and being so kept and used it was the duty of de-
fendant to have and keep the same in good condition and re-
pair, and safe for persons and horses to cross and pass over.—
But that the bridge was not kept in good condition and repair,




but was wholly unsafe and so kept as to endanger the lives and
property of persons traveling on and across the same, and that
plaintiff entered from said ferry on said bridge as he had a right
to do, and attempted to cross the same upon his horse. and that
by reason of the carelessness, unskillfulness, and default of
said deferdant in constructing and keeping in repair the said
bridge, plaintiff’s horse while he was carefully and moderately
riding him on said bridge broke and fell through said bridge, and
was thereby killed, &c.
Demurrer

f02,3 & ¢ The Second, Third and Fourth counts were demurred to and
" special causes shown that the county did not show that the de-
fendant had funds or was empowered to raise funds with which to
repair said bridge, which demur was sustained and plaintiff abi-
ded by his Second and Fourth counts with leave to amend his

Third count.

Demurrer

mamerd d ' The First count and amended count were then demurred to and
Comts 15 qemurrer overruled and the general issue pleaded.

evidence.  MrS. Potter—I reside in Peoria county, opposite Pekin, know

feeord®2: plaintiff, first saw him in February, 1860. on the bridge oppo-
site Pekin, crossed the ferry with him at Pekin, he was riding
a dark-colored sprightly horse, I was on foot, I saw the horse
go down through the bridge, he was going in a slow walk, T
was at that time about three rods behind plaintiff, saw plaintiff
jump off the horse, several boards went down with the horse,
the horse hung several moments by his fore legs before he fell;
I had crossed the bridge in the morning and saw no hole in the
bridge at that tinie, saw the horse after he had fallen through,
his back was broken by the fall, plaintiff held on to the bridle as
long as he could. At the time the horse went down plaintiff
was riding him along the traveled track where the wheels of
the wagons run. The boards seemed to have no hold at their
ends on the side stringer and when the horse stepped on them
they tilted and let him through.

s The plaintiff then gave in evidence the following act of theLe-

535 ® € oiglature, which will be found on page 570 of the Laws of 1853.

An act to amend an act to amend the Charter of the city of
Pekin.

Secrioy 1. Be it enacted by the people of the State of Illi-
nois, represented in the General Assembly, that the city of e-
kin is hereby authorized to build and construct an embankment
and plank road across the Illinois river bottom, opposite said
city, and that the right of way over all lands Dbelonging to the
State of Illinois, be and is hereby granted to said city of Pekin
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for the use of said road, onc hundred feet in width, on such
route as shall be adopted for said road.

§ 2. That the city of Pekin is hereby authorized to apply
any money or moneys which she may have at her control for
the purpose of building said road, that she may contract with
any persoa or persons to construct said road and have the en-
tire control of the same when completed, to make such rules and
regulations for the management and perservation of the same,
not contrary to the laws of Illinois, as said city shall deem
best.

§ 3. That the city of Pekin is hereby authorized to subsecribe
and take stock in any rail or plank roads leading to and from
the said city, not exceeding in all the sum of hundred thousand
dollars ; and that the said city be authorized to borrow such
sum or sums of money as may be so subseribed, and issue her
bonds for the payment of the same.

§ 4. That said city of Pekin is hereby authorized to levy
such tax on the taxable property of said city as shall be suffi-
cient to pay all interest as it accrues on any bonds she may is-
sue for the above purpose.

§ 5. This act to be in force from and after its passage.
Approved February 12, 1853.

To the reading of which the defendant objected because it
did not authorize the city to build the bridge in question, but
the objection was overruled and an exception taken.

buecedings —[Tie plaintiff then offered in evidence the following proceed-

of city coun-

aligen. ines of the City Council of said city:
December 11h, 1852, the following resolution was adopted :

«Whereas a written contract has been prepared by the May-
or and by him presented to the Council for a road to be made
by W.S. Maus as per proposal made by said Maus, and contract
awarded to him by the City Council, therefore resolved that
James Harriott, Mayov of the city of Pelkin, be authorized to en-
tor into the said contract for and on behalf of the city of Pekin,
with W. S. Maus for the construction of a plank road and bridge
across the Illinois river bottom opposite Pekin, said contract so
made shall be binding on the city of Pekin.”

Record 28,

A resolution was passed “that the city adopt as the location
of the road to be-built from the west bank of the river opposite
Pekin to the Lluff, the route surveyed by J. A. Nason in Octo-
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Record 29.

Record 29,

Record 30,

31, 32,

Record 34,
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ber last, a profile of which is on file in the Mayor’s office, and
known as the road now cut out and traveled, the oround to be
cleared of stumps on the lower side of the road for 100 feet
at least through from the bank to the bluff,

January 5th, 1853.—The following resolution that T. N. Gill
be appointed a committee to get tiie Charter of the city amend-
ed at the present session of the Legislature, so that the city can
control the improvement in the bottom opposite the city when
completed and secure the right of way.

January 18th, 1853.—The following proceedings were had.

The committee appointed to examine the ferry report that
Wm. Craicer proposes renting the ferry until the road through
the bottom is completed, and agreed to give $40 per month and
charge such ferriage as the city directs, and to ferry Maus’s men
that may work on the road free, and committec were of opinion
that it had better be rented, which report was concurred in by
the council, and the Mayor authorized to contract accordingly.

April 4th, 1853.— A resolution was passed appointing JaMes
Harriorr superintendent of the road and bridge to be built by
Maus across the bottom for the city of Pekin, defining his duties,
&ec.

May 21st, 1853.—It was resolved that as Crager desired to be
released from his lease of the ferry, that the lease should be
transfered to Divinney and a contract leasing the ferry was en-
tered into by the Clerk on the part of the city.

July 19th, 1853.—The followiag proceedings werpg had. Mr,
Gill from the committee to whom was referred the matter in re-
lation to the embankment reported (and which was received by
the Council) as follows:

The committee to whom was referred a work of making a
bridge and embankment across the bottom, believe it is better
to alter the original plan to apile bridge the entire length above
high water mark. Dr. Maus proposes to change the plan and
complete the pile bridge for the sum of Twenty-seven thousand
dollars.

Your committee have made every calculation that we are
capable of making, and belicve that the work will cost that
amount, and recommend that the Council change the original
contract with Or. Maus from an cmbankment to a pile bridge,
the piling to be ten feet apart, three rows of them, caps twelve
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inches square and twenty-four feet long, railing om each side
sufficiently strong and braced to protect teams, Provided he will
enter into contract with the city for the above amount and re-
lease the city from all that has been done on the old contract,
allowing the city of course for the money he has received on thig
plan instead of the old plan.”

Pekin, July 18th, 1853.

Thereupon the following resolution was adopted ;

Record 35.
That the Mayor should appoint a committe of two to inquire
into all matters connected with the costs of making a pile bridge
across the bottom opposite the city above high water mark, and
the best mode of constructing the same and report in ten days,
A committee was appointed by the Council and reported that

piles and lumber could be furnished for 12% cents per foot.

recorase,  Lhe following resolution was adopted :

Resolved, that the Mayor appoint D. P. Kenyon and Peter
Weyhrich special committee to alter the contract with W. S.
Maus, in relation to the work in the bottom opposite Pekin,
from an embankment to a pile work above high water mark,
provided the whole work will not cost over twenty-seven thou-
sand dollars, and that they should report at next meeting a writ-
ten contract with said Maus.

Recordd7. September 1st, 1853.

The special committee to whom was referred the matter of al-
tering the contract with W.S.Maus.for a pile bridge across the Lot-
tom opposite the city of Pekin, presented to the Council the con-

comretT tract of the said W, S. Maus, which was received, read, and ap-
proved, and ordered to be recorded. The contract is fully set
outin the record and provides for the building of a pile bridge,
such as described by plaintiff’s witness, by said Maus for the
city for the sum of Twenty-seven thousand dollars to be paid by
the city.

September 14th, 1853.—It was resolved that the city engi-
neers estimate for $1200 on work done on the bridge opposite
Pekin be allowed, and the Clerk ordered to draw an order on the
city Treasurer for one thousand dollars, being for the above es-
timate less than 20 per cent reserved as per contract.

October 14th, 1853.

Resolved, that the certificate of the city engineer upon the
contract of W, S. Maus with the city, authorizing a further es-

Record 40.
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timate of $2200 less 20 per cent, be received and allowed, and
the Clerk directed to draw an order on the Treasurer in favor of
W. S. Maus for $1760, the amount of estimate No. 3.

Record 42, ) s J k
cort®®: November 4th, 1853.—A resolution was passed to allow Maus

$2000, it being the amount of estimate No. 4.

DecemDber 3d, 1853.—A resolution to allow said Maus $2500,
being amount of estimate No. 5, for the plank road in the bot-
tom.

Recrd 4. On motion it was resolved that the Mayor appoint a compmit-
tee of two to obtain the right of way for the plank road across
the bottom opposite the city.

recorads,  March 4th, 1854.—Maus was allowed one thousand dollars,
il being amount of estimate No. 8. on W. S. Maus plank road con-
tract.

April 17th, 1854.— Maus was ordered by the clerk to Dbe
charged with $5000 advanced to him on his former contract of
February 8th, 1853.

Juae 2d, 1854.—The following resolution was introduced and
concurred in by the Board, that the sum of one thousand dol-
lars to Maus in addition to what he has had herctofore on his
contract for building the bridge across the bottom opposite Pe-
Kin

August 11th, 1854.— One thousand dollars was allowed Maus
to apply upon the timber by him purchased for the plank road
and wages for his workmen.

April 21st, 1855.—It was resolved that an order be drawn on
the Treasurer for $1200, in compliance with the report of the
bridge committee, to wit: $300 per week commencing with the
week on which said Maus shall resume work on said contract.

March 7th, 1856.—The Board rejected the application of
Maus asking to be placed at his disposal the amount due on his
contract on the completion of the bridge.

The City Attorney was required to bring suit against Maus
RecordsS. for his non-compliance with his contract.

March 24th, 1857.—The Council by resolution agreed to arbi-
trate the dispute between Maus and the city about the contract
for building the bridge across the river bottom.
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Record 50 July 13th, 1857.—The Bridge committee were required 1o in-
vestigate the matter of the bridge, and see what was necessary
to make 1t permanent.

March 28th, 1858.—0n motion 1t was ordered that Pretty-

man and Wagenseller be appointed a special committee to ex-
amine the work done on the bridge by Carey.

May 29th, 1858.—The clerk was ordered to draw an order on
the Treasurer in favor of John Gridley $1390.37 for April inter-

R 5_]’est on bridge bonds.

September 23d, 1859.—A resolution was introduced -extend-
ing the lease with H. G. Carey of the ferry one year from October
26th, 1859, at rate of $70,00 per month, and in consideration
{chat said Carey should put the blldoe on the opposlt(, side of the
river in good repair, for the sum of @300 the repairs to be done
under the superintendence of the bridge committee and to the
entire satisfaction of the City Council.

April 10th, 1860.—It was ordered that the clerk draw an or-
der on the Treasurer in favor of H. G. Carey, for $350, for work
done on the bridge.

Record
e 52
P To the reading of all of said procezedings in evidence the de-
fendant objected for the reason that the City Council had no
authority to do the acts therein mentioned, which objection was
overruled, to which the defendant at the time excepted.

. Rlaph Flory was called for plaintiff, said he was a horse far-

Record 2 1ier by profession, was called by plaintiff to examine his horse,
about February 1860, the horse was then under the bridge spo-
ken of by the other witnesses, on examination I found the
horse’s back was broken, that injuries were fatal and that he
would die. 1 walked and led my horse across the bridge, I felt
afraid of and did not consider it safe, the horse was a good horse,
five or six years old, I advised the plaintift to kill the horse. the
bridge was sprung so as to let the plank slip off at the ends
where the horse went down. ‘To cross the bridge was the ordi-
nary way of travel from the ferry to the bluff to the west side,
the plank on the bridge were loose, not fastened down in any

Niles Cole N

Record®. Niles Cole for plaintiffi—-I know plaintiff, saw him 28th of
February, 1860, at Pekin, I always pay ferriage when I cross,
I crossed at the same time with Newell, was behind him and
passed him on the bridge, and was 100 and 20 rods ahead of
him on the bridge when the horse fell through and heard plain-
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ture it was liable to be out of repair, the plank was mostly oak,
some white elm, there was no other way to get from the ferry to

the bluff in a wet time except across the bridge.
vies  Miles Crandall sworn—I live about a # or 2 mile from the
prndill ridge, and I have known it since it was built, the horse was
dead when I saw him, he was worth from $160 to $180, such
horses were selling at $200, I should not consider the bridge a
safe structure, the plank are not fastened down, it is built of
piles driven in the ground from 4 to 6 feet, is caped, piles 6 feet
apart crosswis2 and 12 feet lengthwise, the planks had about 2
inches hold at the end of the outside stringer,I do not consider the
bridge safe and never was, some of the stringers were sprung
so that when a horse walked on the side the plank would tilt
up. If there had been an earth embankment thrown up and
planked it would have been safe, the plaintiff was a stranger in

this part of the country.

Xayvier Carrollin sworn—I reside in Pekin, I am a carpenter,

Carollin

ReeorddT- have observed the structure of the bridge, the stringers and piles
are too light and ought to be braced, the stringers have no
brace, the plank have about 2 inches to lay on at the ends, the
stringers are liable to spring from the action of the weather,

and there were no braces to preventit, the bridge has not been
completed, I do not know whether the stringers canie off or not,
I know how bridges ought to be built, the bridge is about 12
feet high, I do not consider the bridge safe.

Demon The horse of plaintiff was aremarkably fine horse, well worth

Record 5. &1 75, last saw the horse at Delavan, [azewell county, ¥eb. 28th,
when plaintiff was on his way to Peoria county by way of Pe-
kin.

mie: WL B. Parker was city clerk, city owned the ferry at time of

Record 60 g cident, the ferry rented for more after the bridge was built

e U321 before.

Record 0. Divinney sworn—Took Crager’s lease off his hands and paid
$30 per month, the city took it away from me and leased it at
$70.

H. G. Carey—I rent ferry of the city at $70 per month, I have

rlmer repaired the bridge to the amountof about $300 under the direc-
tion of City Council and they paid me for it.

surmee  J. H. Riblet sworn—I have known bridge six years, it is set

S on piles driven into the earth about five feet, which overflows
and is soft, never have thought the bridge safe since July, 1856,
my wagon in going over it pulled up three planks, from the na-
ture of the structuve it cannot be safe. The foregoing was all
the evidence.

Defendant offered no evidence but upon the closing of plain-
tiff’s evidence moved the Court to exclude the same from the
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Jury for the reason that it did not sustain the declaration, and
there was no legal liability on the city to rcpair the bridge,
which motion was overruled aad an exception taken.

The Court, thereupon, give for the plaintiff the following in-
structions: :

1f the Jury believe from the evidence that the defendant is
and was on the 28th day of February, 1860, the owner of aferry
franchise across the Illinois River and running from the south-
east bank of said river at the city of Pekin, to the north-west
bank of said river opposite in Peoria county, and that for car-
rying passengers and their property across said river by said
ferry, the defendant is allowed by law to receive, and does re-
ceive tolls, and if the Jury shall further believe from the evi-
derce that the defendant is also the owner of a wooden bridge,
leading from said fe 11y on caid porth-west Lankof said river,
across the bottom lands to the bluff, on said north-west side of
said river. That said bridge was built and designed to be kept
in suitable repair by said defendant and used as appurtenant
to said ferry, and for the purpose of attracting travel to and
across said ferry, and that repairs have actually been made
from time to time by defendant upon said bridge, and if the
Jury shall farther believe from the evidence, that on or about
the day above named the defendant received the plaintift upon
gaid ferry and bridge, to Cross the same with a horse, the pro-

erty of said plaintiff, and received toll therefor, and if the Jury
shall further Lelieve from the evidence that said bridge was not
in good repair and safe for the passage of horses across the same,
and that the plaintiff had not notice that said bridge was out
of repair and unsafe, and that in attempting to cross same with
his horse the said horse fell through said bridge and was killed,
or so badly injured as to be rendered valueless or of little value
to the plaintiff, because of the defective and unsate condition of
the said bridge and without any fault on the part of the plain-
tiff, the Jury should find for the plaintiff and allow him such
damages as they shall believe from the evidence he has sus-
tained thereby.

That whether the city had or had not sufficient legal authori-
ty to build and keep in repair said bridge, yet if it undertook so
to do, and to invite travel across said bridge 1t was bound to do
its work well and malke said bridge safe and sufficient for the
purpose designed, and if the Jury shall believe fron the evi-
dence that the city did build and undertook to keep in repair
the said bridge and did the work so defectively that the plain-
tiff sustained the damage complained of thereby, without any
fault on his part, the Jury should find for the plaintift, To the
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giving of which the defendant at the time excepted.

The defendant then asked the Court to give the Jury the fol-
lowing instructions ;

The Court instructs the Jury that the city council of the city
of Pekin had no right to build the bridge in question, or to ex-
pend money to keep the same in repair, and that no acts in re-
lation to the management and control of the same of said city
council are binding upon the Corporation, and that there being
no authority on the part of the city to build said bridge, or to
repair or keep the same in repair, the Jury will find the defen-
dant not guilty.

The Court instructs the Jury that that there is no obligation
upon the part of the city to repair the bridge in questxon, and
they will find for the defendant.

Which the Court refused to give, to which the defendant at the
time excepted.

‘The defendant moved for a new trial because the Court gave
improper instructions and refused proper instructions, admitted
improp:revidence, and their was no legal liability on the part of
the city to repair. ’1he 1not10n was overriled and an exception
taken. JAMES ROBERTS,

Attorney for Appellant.
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State of Illinois,| Ottawa.
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CITYOFPEKIN |

GEORGE B. NEWEH- : i ERROR TO TAZEWELL,

ABSTRACT OF RECORD.
This was trespass on the case brought by Newell against the
City of Pekin to recover the value of a horse killed by falling
through a bridge, leading from the river bank opposite Pekin to
the bluff, and tried before Ilarriott, Judge, and a Jury at the
Febraary Term, 1861.

The Deelaration was as follows:

Plaintiff complains, &e, of the City of Pekin of a plea of
Trespass on the case.  For that whereas the said defendant be-
fore and on the 28th day of February, 1860, was the owner and
proprietor of a certain ferry franchise extending across the Illi-
nois River from said city of Pekin, in Tazewell County aforesaid,
to the west bank of said River in Pcoria County, and also of a
certain wooden bridge, built, owned, and kept in repair by said
City, and cxtending from said Ferry across the bottom land to
the bluff on the west side of said river in Peoria county; said
bridge being made and used for the benefit of, and in connec-
tion with said ferry, and together with said ferry used as a
common public highway for all persons to pass, repass, &c., and
for the carriage of passengers, &c., and that defendant.was al-
lowed by law to receive toll, and averred that said defendant be-
ing such owner &ec., of said ferry and bridge as aforesaid, &ec.,
received said plaintiff upon said ferry and bridge, together
with a certain horse of the value of $250, to be ferried, trans-
ported, and taken across said River and bridge from said City
of Pekin to the Dbluff on thewest side of the River in Peonia
county, for a certain reward to wit: ten cents received by the
defendant as toll for the carriage of said plaintiff and his horse-
across said bridge as aforesaid, and that by reason thereof the:
defendant ought to have carefully take: the said plaintiff:and -
his said horse upon its said ferry and brid ge across said river
and bottom lands. But that defendant not regarding its:.duty
in that behalf ferried and tool the said plaintiff and his horse
so negligently and unskillfully, that by and through the care-
lessness and unskillfulness of the defendant and its servants
and the defective condition of said bridge, and for want of care
on the part of the defendant to its duty in the proper construc-
tion and keeping in repair the said bridge the said horse of the
plaintiff was suftered to fall through said bridge and was whol-
Ly lost, &ec.
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- And, whereas also the defendant before and on the day and

year last aforesaid was the owner and proprietor of a certain oth-
er ferry franchise extending acrsss the [llinois river from said
city to the west bank of the river in Peoria county, and also of
a certain other wooden bridge, built, owned, and kept in repair
by said city, and extending from said ferry across the bottom
lands to the bluff, on the west side of said riverin I'eoria coun-
ty, said bridge being made and used for the benefit of and in
connection with said ferry, and together with said ferry used
as » common public highway for all persons to pass and repass
and for the carriage of passengers. their horses, &c., across and
upon said ferry and bridge, and that defendant was accustomed
and allowed to receive toll, and that it was the duty of the de-
fendant to have and maintain said ferry and bridge, properly
constructed and in good repair, and at all times safe for persons
with their horses and other property safely to travel and pass
over and across the same, and said plaintiff avers that the said
defendant being such owner and proprietor of said bridge and
ferry, and so bound to keep the same properly constructed and
in good repair ; received said plaintiff upon said ferry and bridge
together with his horse of the value of $250, to be taken across
said River and bridge from said City to the Dbluff in Peoria
county, for as certain reward paid and received by defendantas
toll for the carriage of said plaintiff and his said horse across
said ferry and bridge as aforesaid, that by reasou thereof the
defendant ought carefully and safely have ferried and taken said
plaintiff and his horse across said River and bottom lands, but
that defendant took said plaintiff and his horse so negligently,
carelessly, and unskillfully, that by and through the negligence,
unskillfulness, and default of said defendant, its servants and
agents, and the defective condition of said bridge, and for want
of care on the part of the defendant to its duty in the proper
construction of and keeping in repair said bridge, the horse of
the said plaintiff on the day and year aforesaid, while the said
plaintiff was riding said horse moderately and carefully across
said bridge as he had a right to do, was suffered to break and
fall through said bridge, whereby said horse become wholly lost
to plaintiff.

The Third count is like the Second with exception that it
avers that the city was the owner of a ferry franchise extending
across the Illinois River from Pekin to the west bank of the
River and of a wooden bridge, built, owned, and kept in repair
by the city for the purpose of drawing and facilitating trade to,
from, and across said ferry, which said bridge extends from said
ferry on the west bank of said River across the bottom land to
the bluff on the west side of said River in Peoria county, said
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bridge being used by defendant in connection with said ferry as
an appurtinance to said ferry, and designed for the accommo-
dation and use of all persons desiring to cross sald ferry in
either direction with their horses and teams to and from said
ferry, and for the carriage of passengers and their horses, pro-
perty, and teams across and upon said ferry, that defendant was
accustomed and allowed. to receive toll, that the bridge was
built, owned, and assumed to be kept in repair by said defen-
dant in a fit state at all times for travellers with their said
horses and teams, safely.to pass and repass over and across the
same, and that defendant at divers times after the building of .
said bridge and before the happening of the griev.ences herein
complained, entered upon said bridge by its servants and agents,
and made repairs thereon, by reason of all of which it became
and was the duty of the defendant to have, maintain, and keep '.
the said bridge properly constructed and in good repair, and at
all times safe for all persons with their horses and other pre-
perty safely to travel and pass over the same, and avers that
said defendant being owner of said bridge and bound to main-
tain and keep the same properly constructed and in good re- ;
pair, received the plaintiff with his horse to be ferried across.
said river for a certain reward paid and received as toll, and |
avers that said bridge was not safely constructed and kept in
good and safe repair, and that by reason of the negligent and
unskilltul manner in which said bridge was built and kept in, :
repair, the horse of the said plaintiff after having so crossed, ‘L
said ferry without fault of plaintiff, and while traveling mod- ,\
erately and carefully across said bridge as it was the right of; .
the plaintiff and his horse to do, then and there broke and fell, 5
through said bridge and was wholly lost to plaintift. 5

The Fourth count alleges that the defendant was the owner of

rera & certain other bridge extending from the west bank of the Ill-

peel3& inois River to the bluff, built, constructed, and kept in vepair by v
said defendant, and by said defendant used as appurtenent to,

and in connection with said ferry franchise, owned and used by

said defendant for the purpose of transporting passengers,

horses, and other stock across said River, to and from said city:

of Pekin, at which ferry the defendant was in the habit of charg- ’

ing and did charge and receive toll, and that said bridge was {

so used for the purpose of inducing and facilitating travel to.

and from said ferry, and for the private benefit and advantage

of defendant, and being sa kept and used it was the duty of de-

fendant to have and keep the same in.good condition and re-

pair, and safe for persons and horses to.cross and pass over.—

But that the bridge was not kept in good condition and repair,

4th Count.
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but was wholly unsafe and so kept as to endanger the lives and
property of persons traveling on and across the same, and that
plaintiff entered from said ferry on said bridge as he had a 1ight
to do, and attempted to cross the same upon his horse. and that
by reason of the carelessness, unskillfulness, and default of
said defendant in constructing and keeping in repair the said
bridge, plaintiff’s horse while he was carefully and moderately
riding him on said bridge broke and fell through said bridge, and
was thereby killed, &ec.

Demurrer e Second, Third and Fourth counts were demurred to and

Cousts 1 < acia] causes shown that the county did not show that the de-
fendant had funds or was empowered to raise funds with which to
repair said bridge, which demur was sustained and plaintiff abi-
ded by his Second and Fourth counts with leave to amend his
Third count.

pemurrer

Demurrer  mp o Pirst count and amended count were then demurred to and
Counts 15. qomyyrer overruled and the general issue pleaded.

pidence.  Mrs. Potter—I reside in Peoria county, opposite Pekin, know

Record 2. 1 aintiff, first saw him in February, 1860, on the bridge oppo-
site Pekin, crossed the ferry with him at Pekin, he was riding
a dark-colored sprightly horse, I was on foot, I saw the horse
go down through the bridge, he was going in a slow walk, T
was ab that time about three rods behind plaintiff, saw plaintiff
jump off the horse, several boards went down with the horse,
the horse hung several moments by his fore legs before he fell ;
I had crossed the bridge in the morning and saw no hole in the
bridge at that tinie, saw the horse after he had fallen through,
his back was broken by the fall, plaintiff held on to the bridle as
long as he could. At the time the horse went down plaintiff
was riding him along the traveled track where the wheels of
the wagons run. The boards seemed to have no hold at their
ends on the side stringer and when the horse stepped on them
they tilted and let him through.

Aderle Mhe plaintiff then gave in evidence the followingact of theLe-

pwe2 & oiglature, which will be found on page 570 of the Laws of 1853.

An act to amend an act to amend the Charter of the city of
Pekin.

Secrion 1. Be it enacted by the people of the State of Illi-
nois, represented in the General Assembly, that the city of Pe-
kin is hereby authorized to build and construct an embankment
and plank road across the Illinois river bottom, opposite said
city, and that the right of way over all lands belonging to the
State of Illinois, be and is hereby granted to said city of Pekin
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for the use of said road, one hundred feet in width, on such
route as shall be adopted for said road.

§ 2. That the city of Pekin is hereby authorized to apply
any money or moneys which she may have at her control for
the purpose of building said road, that she may contract with
any person or persons to construct said road and have the en-
tire control of the same when completed, to make such rules and
regulations for the management and perservation of the same,
not contrary to the laws of lllinois, as said city shall deem
best.

§ 3. That the city of Pekin is hereby authorized to subscribe
and take stock in any rail or plank roads leading to and from
the said city, not exceeding in all the sum of hundred thousand
dollars ; and that the said city be auathorized to borrow such
sum or sums of money as may be so subscribed, and issue her
bonds for the payment of the same.

§ 4. That said city of Pekin is hereby authorized to levy
such tax on the taxable property of said city as shall be suffi-
cient to pay all interest as it accrues on any bonds she may 1s-
sue for the above purpose.

§ 5. This act to be in force from and after its passage. -
Approved February-12, 1853.

To the reading of which the defendant objected because 1t
did not authorize the city to build the bridge in question, but
the objection was overruled and an exception taken.

Proceedings e plaintiff then offered in evidence the following proceed-

of city coun-

elvieest ings of the City Council of said city:

December 11th, 1852, the following resolution was adopted :

“VWhereas a written contract has been prepared by the May-
or and by him presented to the Council for a road to be made
by W.S. Maus as per proposal made by said Maus, and contract
awarded to him by the City Council, therefore resolved that
James Harriott, Mayov of the city of Pekin, be authorized to en-
ter into the said contract for and on behalf of the city of Pekin,
with W. S. Maus for the construction of a plank road and bridge
across the Illinois river bottom opposite Pekin, said contract so
made shall be binding on the city of Pekin.”

A resolution was passed “that the city adopt as the location
of the road to be built from the west bank of the river opposite
Pekin to the bluft, the route surveyed by J. A. Nason in Octo-

Record 28,
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Record 29,

Record 29,

Record 30

31, 32,

Record 34,
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is on file in the Mayor's office, and
known as the road.now cut out and traveled, the oround to be
cleared of stumps on the lower side of the road for 100 fect
at least through from the bank to the bluff,

1o resolution that T. N. Gill
Charter of the city amend-
o of the Legislature, so that the city can
ity when

ber last, a profile of which

January Sth, 1853.—The followly
be appointed a committee to get the
ed at the present sessl
control the improvement in the bottom opposite the ¢
completed and secure the right of way.

January 18th, 1853.—The following proceedings were had.

The committee appointed to oxamine the ferry report that
Wm. Craiger proposes renting the ferry until the road through
the bottom is completed, and agreed to give %40 per month and
charge such ferriage as the city directs, and to ferry Maus’s men
that may work on the road free, and committee were of opinion
that it had better be rented, which report was concurred in by
the council, and the Mayor authorized to contract accordingly.

April 4th, 1853.— A resolution was passed appointing JAMES
H arrrorr superintendent of the road and bridge to be built by
Maus across the bottom for the city of Pekin, defining his duties,
&c.

May 21st, 1853.—It was resolved that as Crager desired to be
released from his lease of the ferry, that the lease should be
transfered to Divinney and a contract leasing the ferry was en-
tered into by the Clerk on the part of the city-

July 19th, 1853.—The followiag proceedings were had. Mr.
Gill from the committee to whom was referred the matter in re-

lation to the embankment reported (and which was received by
the Council) as follows:

The committee to whom was roferred a work of making a
bridge and embankment across the Lottom, believe it is better
to alter the original plan to apile Dridge the entire length above
high water mark. Dr. Maus proposes to change the plan and
complete the pile bridge for the sum of Twenty-seven thousand
dollars.

Your committec have made every calculation that we are
capable of making, and believe that the work will cost that
amount, and recommend that the Council change the original
contract with Dr. Maus from an embankment to a pile bridge,
the piling to be ten feet apart, three rows of them, caps twelve
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Record 36,

Record 37.

Coutract 87

to 40.

Record 40.
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inches square and twenty-four feet long, railing on cach side
sufficiently strong and braced to protect teams, Provided he will
enter into contract with the city for the above amount and re-
lease the city from all that has been done on the old contract,
allowing the city of course for the money he has received on this
plan instead of the old plan.”

Pekin, July 18th, 1853.
Thereupon the following resolution was adopted :

That the Mayor should appoint a committe of two to inquire
into all matters connected with the costs of making a pile bridge
across the bottom opposite the city above high water mark. and
the best mode of constructing the same and report in ten days.
A committee was appointed by the Council and reported that
piles and lumber could be furnished for 12% cents per foot.

The following resolution was adopted:

Resolved, that the Mayor appoint D. P. Kenyon and Peter
Weyhrich special committee to alter the contract with W. S.
Maus, in relation to the work in the bottom opposite Pekin,
from an embankment to a pile work above high water mark,.
provided the whole. work will not.cost over twenty-seven thou-
sand dollars, and that they should report at next meeting a writ-
ten contract with said Maus.

September 1st, 1853.

The special committee to whom was referred the matter of al-
tering the contract with W.S.Maus,for a pile bridge across the Lot-
tom opposite the city of Pekin, presented to the Council the con-
tract of the said W, S. Maus, which was received, read, and ap-
proved, and ordered to be recorded. The contract is fully set
outin the record and provides for the building of a pile bridge,
such as described by plaintiff’s witness, by said Maus for the
city for the sum of Twenty-seven thousand dollars to be paid by
the city.

September 14th, 1853.—It was resolved that the city engi-
neers estimate for $1200 on work done on the bridge opposite
Pekin be allowed, and the Clerk ordered to draw an order on the
city Treasurer for one thousand dollars, being for the above es-
timate less than 20 per cent reserved as per contract.

October 14th, 1853.

Resolved, that the certificate of the city engincer upon the
contract of W, S. Maus with the city, authorizing a further es-
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timate of $2200 less 20 per cent, be received and allowed, and

the Clerk directed to draw an order on the Treasurer in favor of
W. S. Maus for $1760, the amount of estimate No. 3.

_ November 4th, 1853.—A resolution was passed to allow Maus
$2000, it being the amount of estimate No. 4.

Record 42,

December 3d, 1853.—A resolution to allow said Maus $2500),
being amount of estimate No. 5, for the plank road in the bot-
tom.

Recrdss. On motion it was resolved that the Mayor appoint a commniit-
tee of two to obtain thz right of way for tiie plank road across
the bottom opposite the city. |

recarads,  March 4th, 1854.—Maus was allowed one thousand dollars,
being amount of estimate No. 8. on W. S. Maus plank road con-
tract.

April 17th, 1854.— Maus was ordered by the clerk to Dle
charged with $5000 advanced to him on his former contract of o
February 8th, 1853.

June 2d, 1854.—The following resolution was introduced and
concurred in by the Board, that the sum of one thousand dol-
lars to Maus in addition to what he has had herctofore on his
contract for building the bridge across the bottom opposite Pe-
kin

August 11th, 1854.— One thousand dollars was allowed Maus
to apply upon the timber by him purchased for the plank road
and wages for his workmen.

April 21st, 1855.—It was resolved that an order bz drawn on
the Treasurer for $1200, in compliance with the report of the
bridge committee, to wit: $300 per week commencing with the
week on which said Maus shall resume work on said contract.

March 7th, 1856.—The Board rejected the application of

Maus asking to be placed at his disposal the amount due on his {
contract on the completion of the bridge.

The City Attorney was required to bring suit against Maus \
Record 46 for his non-compliance with his contract.

March 24th, 1857.—The Council by resolution agreed to arbi-
trate the dispute between Maus and the city about the contract
for building the bridge across the river bottom.
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fecord 3. July 13th, 1857.——The Bridge committee were required 1o in-
vestigate the matter of the bridge, and see what was necessary
to make it permanent.

March 28th, 1858.—0n motion it was ordered that Pretty-
man and Wagenseller be appointed a special committee to ex-
amine the work done on the bridge by Carey.

May 29th, 1858.—The clerk was ordered to draw an order on
the Treasurer in favor of John Gridley $1390.37 fr April inter-

Recora 51, €56 01 bridge bonds.

September 23d, 1859.—A resolution was introduced extend-
ing the lease with H. G. Carey of the ferry one year from October
26th, 1859, at rate of $70,00 per month, and in consideration
that said Carey should put the bridge on the opposite side of the
river in good repair, for the sum of $350; the repairs to be done
under the superintendence of the bridge committee and to the
entire satisfaction of the City Council.

April 10th, 1860.—1t was ordered that the clerk draw an or-
der on the Treasurer in favor of H. G. Carey, for $350, for work
done on the bridge.

Record
page 52.

To the reading of all of said proceedings in evidence the de-
fendant objected for the reason that the City Council had no
authority to do the acts therein mentioned, which objection was
overruled, to which the defendant at the time excepted.

Flory Rlaph Flory was called for plaintiff, said he was a horse far-

Record 52. yier by profession, was called by plaintiff to examine his horse,
about February 1860, the horse was then under the bridge spo-
ken of by the other witnesses, on examination I found the
horse’s back was broken, that injuries were fatal and that he
would die, I walked and led my horse across the bridge, I felt
afraid of and did not consider it safe, the horse was a good horse,
five or six years old, I advised the plaintift to kill the horse. the
bridge was sprung so as to let the plank slip off at the ends
where the horse went down. ‘o cross the bridge was the ordi-
nary way of travel {rom the ferry to the bluft to the west side,
the plank on the bridge were loose, not fastened down in any
way.

Niles Cole
Record 53.

Niles Cole for plaintiff—-I know plaintiff, saw him 28th of
February, 1860, at Pekin, I always pay ferriage when I cross,
I crossed at the same time with Newell, was behind him and
passed him on the bridge, and was 100 and 20 rods ahead of

him on the bridge when the horse fell through and heard plain-

R —
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tifl call, looked back and saw him holding on to his horse whose
hind parts were off the bridge, the plank by the springing of
the outside stringers were not long enough to reach, and havy-
ing no support would tilt with the horse’s weight, several plank
tilted and went through at the time the horse fell, the horse could
not get up, was crippled in the back in some way, he was a val-
uable horse of light brown color, do not consider it a safe bridge,
1t is built of piles with square bents, and stringers from bent
to bent. I think the stringers were sprung so that the plank
were not long enough to reach. The piles arve driven about four
feet in the ground, the earth is very soft and at w_t times whol-
ly impassable over that part wherve the bridge is. The bridge
leads directly from the ferry to the bluff, there are three piles
under each bent of the bridge, one at each end and one in the
middle, the bridge has never been completed, there is nothing
to brace the stringers to prevent them from springing and leav-
ing the ends of the plank without support, according to my
Jjudgment the bridge was never safe, it is about twelve feet high
from the ground, the piles are not very stiff, and the tremor of
the bridge can be felt for a half mile when teams are crossing, |
do not consider it a safe bridge for the purpose for which it was
designed; itisover 13 miles long, I had a horse {all partly through
the bridge a short time prior to the time plaintiff’s horse lell
through.

wheewr 9. C. Wheeler for plaintift—I passed the bridge next day al-

teeerd® ter the horse fell through, the horse was still living and I
thought it ought to be killed, I thought it a fine horse worth
$175,00, I have been acquaintéd with the bridge ever since it
was built, do not think the bridge was ever sale, it was not pro-
perly made, piles were driven into the ground and capped,
stringers were laid on the caps and boards on the stringers with-
out being fastencd down. In walking behind a heavy loaded
team onc could hardly keep his feet for the vibration, this is the
result of the slimness of the piles, I have seen stringers that
had fallen off.

pGoodwin  David Goodwin sworn—I know plaintiff, he enquired the way
Heeerd® to Blmwood on the day his horse fell through the bridge, he ap-
peared to be a strangerin these parts, the horse was worth $175,
I crossed the ferry with plaintiff. he paid toll, it was ten cents
for the horse and man, I knew the bridge at the time the horse
was killed, the bridge was out of repair, it was because the
bridge was out of vepairthat the accident occurred, there were
no braces between the joints, and from the character of the struc-
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ture it was liable to be out of repair, the plank was mostly oak,
some white elm, there was no other way to get from the ferry to
the bluff in a wet time except across the bridge.
wies  Miles Crandall sworn—I live about a % or % mile from the
grndil ridge, and I have known it since it was built, the horse was
dead when T saw him, he was worth from $160 to $180, such
horses were selling at $200, I should not consider the bridge a
safe structure, the plank are not fastened down, it is built of
piles driven in the ground from 4 to 6 feet, is caped, piles 6 feet
apart crosswise and 12 feet lengthwise, the planks had about 2
inches hold at the end of the outside stringer,I do not consider the
bridge safe and never was, some of the stringers were sprung
so that when a horse walked on the side the plank would tilt
up. If there had been an earth embankment thrown up and
planked it would have been safe, the plaintift was a stranger in
this part of the country.
cootin~ Xavier Carrollin sworn—I reside in Pekin, I am a carpenter,
ReeorddT- have observed the structure of the bridge, the stringers and piles
are too light and ought to be braced, the stringers have no
brace, the plank have about 2 inches to lay on at the ends, the
stringers are liable to spring from the action of the weather,
and there were no braces to preventit, the bridge has not been
completed, I do not know whether the stringers came off or not,
I know how bridges ought to be built, the bridge is about 12
feet high, I do not consider the bridge safe.
D ew-  The horse of plaintiff was a remarkably fine horse, well worth
Record 55. §1 75 last saw the horse at Delavan, Tazewell county, Feb. 28th,
when plaintiff was on his way to Peoria county by way of Pe-
kin. :
il W. B. Parker was city elerk, city owned the ferry at time of
Record 60 gocident, the ferry rented for more after the bridge was built
T than before. fig 5% '
record 0. Divinney sworn—Took Crager’s lease off his hands and paid
$30 per month; ‘the eity took it away from me and leased it ab
$70. :
H. G. Carey—I rent ferry of the city at $70 per month, I have
rSmer repaired the bridge to the amountof about $300 under the direc-
tion of City Council and they paid me for it.
surnee  J. H. Riblet sworn—I have known bridge six years, it is set
s on piles driven into the earth about five feet, which overflows
and is soft, never have thought the bridge safe since July, 1856,
my wagon in going over it pulled up three planks, from the na-
ture of the structure it cannot be safe. The foregoing was all
the evidence.
Defendant offered no evidence but upon the closing of plain-
tif’s evidence moved the Court to exclude the same from the
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Jury for the reason that it did not sustain the declaration. and
there was no legal liability on the city to rcpair the bridge,
which motion was overruled aad an exception tasen.

The Court, thereupon, give for the plaintiff the following in-
struetions:

If the Jury believe from the evidence that the defendant is
and was on the 28th day of February, 1850, the owner of aferry
franchise across the Illinois River and running from the south-
east bank of said river at the city of Pekin, to the north-west
bank of said river opposite in Peoria county, and that for car-
rying passengers and their property across said river by said
ferry, the defendant is allowed by law to receive, and does re-
ceive tolls, and if the Jury shall further believe from the evi-
denrce that the defendant is also the owner of a wooden bridge,
leading from said fe 11y cn said roith-west Tank of said river,
across the bottom lands to the bluff, on said north-west side of
said river. That said bridge was built and designed to be kept
in suitable repair by said defendant and used as appurtenant
to said ferry, and for the purpose of attracting travel to and
across said ferry, and that repairs have actually been made
from time to time by defendant upon said bridge. and if the
Jury shall further Dbelieve from the evidence, that on or about
the day above named the defendant received the plaintiff upon
said ferry and bridge, to cross the same with a horse, the pro-
perty of said plaintiff, and received toll therefor, and if the Jury
shall further Lelieve from the evidence that said bridge was not
in good repair and safe for the passage of horses across the same,
and that the plaintiff had not notice that said bridge was out
of repair and unsafe, and that in attempting to cross same with
his horse the said horse fell through said bridge and was killed,
or so badly injured as to be rendered valueless or of little value
to the plaintiff, because of the defective and unsale condition of
the said bridge and without any fault on the part of the plain-
tiff, the Jury should find for the plaintiff and allow him such
damages as they shall believe from the evidence he has sus-
tained thereby.

That whether the city had or had not sufficient legal authori-
ty to build and keep in repair said bridge, yet if it undertook so
to do, and to invite travel across said bridge it was bound to do
its work well and make said bridge safe and sufficient for the
purpose designed, and if the Jury shall believe from the evi-
dence that the city did build and undertook to keep in repair
the said bridge and did the work so defectively that the plain-
tiff sustained the damage complained of thereby, without any
fault on his part, the Jury should find for the plaintiff, To the
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giving of which the defendant at the time excepted.

The defendant then asked the Court to give the Jury the fol-
lowing instructions :

The Court instructs the Jury that the city council of the city
of Pekin had no right to build the bridge in question, or to ex-
pend money to keep the same in repair, and that no acts in re-

** lation to the management and control of the same of said city
council are binding upon the Corporation, and that there being
no authority on the part of the city to build said bridge, or to
repair or keep the same in repair, the Jury will find the: defen-
dant not guilty.

The Court instructs the Jury that that there is no obligation
upon the part of the city to repair the bridge in question, and
they will find for the defendant.

Which the Court refused to give, to which the defendant at the
time excepted.

~ew il LDe defendant moved for a new trial because.the Court gave
Record 65. improper instructions and refused proper instructions, admitted
impropzrevidence, and their was no legal liability on the part of
the city torepair. The motion was overruled and an exception
taken. ' JAMES ROBERTS,
Attorney for Appeilant.
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